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PREFACE. 


The  one  hundred  and  thirty-eight  cases  reported  in  full 
in  thia  volume  were  decided  between  January  1,  1892,  and 
April  1,  1894.     They  are  arranged  as  in  previous  volumes, 
:8  nearly  as  practicable,  by  grouping  those  upon  similar 
topics.     Upon   the  subject  of  municipal  control  of  street 
user  by  electrical  companies,  including  the  power  to  exact 
com])ensation  for  such  user,  there  are  nineteen  cases ;  upon 
compulsory  placing  of    wires    underground,   two    cases ; 
fifteen  cases  relate  to  the  right  of  abutting  land  owners  in 
respect  to  the  use  of  highways  for  electrical  purposes^ 
two,  to  the  maintenance  of  telegraph  lines  upon  railroad 
rights  of  way  ;  three,  to  the  crossing  of  steam  railroads  by 
electric  railways ;  six,  to  the  interference  of  one  user  with 
another ;  fourteen,  to  negligence  of  electrical  companies  in 
the  maintenance  or  operation  of  their  apparatus,  exclusive 
of  electric  street  railway  cases  ;  two,  to  the  status  of  elec- 
trical api>aratu8  as  property  ;  two,  to  the  proposition  that 
the  production  of  electric  light  is  manufacture ;  one,  to 
discrimination   by  telephone    companies ;   one,   to    State 
regulation  of  telegraph  rates ;  two  to  State  and  three  to 
municipal  taxation  of    telegraph  companies;    one    each 
to  the  obstruction  of  navigable  streams  by  electrical  cables, 
the  power  of  municipal  corporations  to  engage  in  the  busi- 
ness of  electric  lighting,  and  conversion  of  the  wires  of  one 
electrical  company  by  servants  of  another.     The  duties  of 
telegraph  companies  to  their  patrons  and  the  public,  at 
common  law  or  by  statute,  are  considered  in  twenty-seven 
cases  rex)orted  in  full ;  while  memoranda  of  a  much  larger 
number  are  contained  in  notes.    A  marked  feature  of  this 
volume  is  the  large  number  of  electric  railway  accident 
cases,  of  which  scarcely  any  are  to  be  found  in  previous 
volumes.    This  volume  conteins  fourteen  cases  where  the 
injury  was  to  passengers  and  twenty-two  where  it  was  to 
travelers  using  the  streets. 

In  addition  to  the  above,  there  are  contained  in  notes 
memoranda  of  one  hundred  and  thirty-six  additional  cases 
decided  during  the  same  period. 
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Harris  y.  GiUispie 89 

"     y.  State,  ex  rel 417 

Harrison  y.  Swift 758 
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^Co 869 
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"   y.RailroadCo 658 

•Hillv.  W.  U.  TeLCo. 701 

Hill  V.  Winsor 878 
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HiasT.  Railway  Co 816 
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WaterTlietT.ftR.R.  Co.  188,  871 
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Liverpool  &i  G.  W.  Steam  Co.  t. 
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*IiOgan  ▼.  W.  U.  Tel.  Co 688 
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bama  810 

Nassau  Gkts  Light  Co.  v.  City  of 
Brooklyn 566 

National  Tel.  Co.  v.  Baker 815 


CASBS  IN  OPINIONS. 


XXI 


PAGE. 
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Nat.  Bank IW 

New  York,  Ac.  Tel.  Co.  v.  Dry- 
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Co 165,186.  268 

Pennsylvania  v.  Roy 418 
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W.Co 27 
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••  y.  Napheys 840 
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"         y.  Stables 850 

"         y.  Stevens 860 

"         y.  Ward 623 


Railroad  y.  Bimey 761 

••      y.DiU 789 

♦Railroady.  Levy 766 

Railroad  y.Schurmeir 199 

**      y.  Wilson 769 

Railway  Co.  v.  Brown 194 

"  y.Coultas 860 

«•       r  Y.  Cumminsville. .  198 

"  v.  Kellogg 356 

•Railway  Co.  y.  Levy 845 

Railway  Co.  y.  Prentice 849 

•Railway  Co.  v.  Wilson 885 

Rathbone  y.  Union  R.  R.  Co. . .  422 
•Ratterman  v.  Telegraph  Co. . .  687 
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Redlon  v.  Barker 554 

♦Reese  v.  W.  U.Tel.  Co.  680,  688, 

769,  886,  848. 

Rex  y.  Barker 296 

Reynolds  v.  Smathers 587 

Rigby  v.  Hewitt 871 

Rittenhouse     v.     Independent 
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Co 181 
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Co 262 
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Sanders  v.  Stuart 670 
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Schriefer  v.  Wood 577 
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Selleck  ▼.  Lang^on 870 

Sellickv.  Railroad  Co 870 
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Shapleigh  v.  Wyman 519 
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Co 485 
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"    ▼.  Columbia 624 

State,  Danforth  y.  Paterson 89 

State  ex  reL  Atty.-Cten.  y.  Madi- 
son St  Ry.  Co 994 

State,  ex  r^  Blake  y.  N.  S.  R. 
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State,   ex  rsL    Winterburg   y. 
Bemares. 295 


State  Freight  Tax  Cases...  106,  637 
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•Telegraph  Co.  v.  Texas. . .  601,  007 

614,  618,  626,  685,  818,  849.  j 

Templeton  t.  City  of  Tekamah.  680  i 

TerwaUgerv.  Wands 850 

Theobald  v.  Railway  Co 199 
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Thb  Nokth  Baltimore  Passenger  Railway  Company 
V.  TiiK  North  Avenue  Railway  Company. 

Maryland  Court  of  AppeaU,  Jan.  tS,  lS9t, 

(75  Md.  283.) 

ELBCTBIC    street    railway.— MUKICIPAL    control.— COMSTRUCTnON    ov 

ORDINANCE.—  INJUNCTION. 

The  plaintifTs  charter  empowered  it  to  maintain  street  railway  lines  in  all 
streets  which  might  be  designated  by  the  municipal  authorities. 

The  ordinance  designating  a  certain  street  for  use  by  the  plaintiff  provided 
that  if  the  city  should  thereafter  grant  any  other  company  the  privilege 
to  operate  a  street  railway  in  said  street,  it  might  permit  such  company 
to  use  plaintiff's  track,  upon  making  proper  compensation. 

The  city  council  was  by  statute  given  general  authority  over  the  streets ; 
also  special  authority  to  regulate  their  use  for  street  railways. 

Held,  that  under  said  ordinance  the  city  council  might  authorise  the  use 
of  plaintiff's  track  by  an  electric  railway,  although  the  use  of  electricity 
as  a  motive  power  was  unknown  when  the  ordinance  was  passed,  and 
although  some  disturbance  and  injury  to  the  plaintiff  might  result,  since 
compensation  was  provided  for. 

<2a8e  of  this  series  cited  in  opinion :  Koch  v.  North  Ave.  By.  Co,f  post. 

Appeal  by  plaintiff,  from  order  granting  (in  part  only)  ap- 
plication for  temporary  injunction.   Facts  stated  in  opinion. 

Bernard  Carter^  for  the  appellant. 

Francis  K,  Carey  and  Fielder  C.  SLingluff  (with  whom 
was  Julian  /.  Alexander  on  the  brief),  for  the  appellee. 
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Alvbt,  C*  J.,  delivered  the  opinion  of  the  court: 
The  bill  was  filed  in  this  case  by  the  plaintiff,  the 
present  appellant,  against  the  defendant,  the  appellee, 
both  being  street  passenger  railroad  companies,  for  the 
purpose  of  obtaining  an  injunction  against  the  defendant 
company  to  restrain  this  latter  company  from  using 
the  street  railroad  tracks  of  the  plaintiff  company,  on 
North  avenue,  in  the  city  of  Baltimore,  between  McMechin 
street  and  Charles  street,  or  from  laying  an  inside  and  out- 
side rail  on  the  road  of  the  plaintiff,  as  provided  in  ordi- 
nance No.  23,  approved  April  8,  1891. 

The  defendant  company  answered  the  bill,  and  proof  was 
taken  to  be  used  at  the  hearing  of  the  application  for  the 
injunction.  A  hearing  was  had  upon  bill,  answer  and 
proof  ;  and  the  court,  by  its  order  of  the  29th  of  October, 
1891,  granted  an  injunction  to  restrain  the  defendant  com- 
pany from  laying  rails  for  its  track  or  tracks,  on  North 
avenue,  inside  the  rails  of  the  tracks  of  the  plaintiff 
company ;  but  the  injunction  prayed  for  was  refused  in  all 
other  respects.  This  appeal  is  taken  only  from  that  x>art 
of  the  order  that  refused  the  injunction  as  prayed ;  and 
therefore  it  presents  no  question  on  that  part  of  the  case 
covered  by  the  injunction  granted. 

The  plaintiff  company  was  incorporated  by  the  Act  of 
1872,  ch.  369,  as  the  Baltimore,  Pea  body  Heights  &  Waverly 
Passenger  Railroad ;  but  by  subsequent  Act  (that  of  1880, 
ch.  488)  the  name  was  changed  to  that  of  the  North 
Baltimore  Passenger  Railway  Company.  By  the  original 
act  of  incorporation  it  was  provided  that  the  corporation 
thereby  created  should  be 

Invested  with  aU  necessaiy  power  to  lay  down  and  oonstruot,  maintain, 
use,  and  operate  passenger  railways  in  the  Gity  of  Baltimore,  on  all  such 
streets  or  parts  of  streets  as  may  be  designated  in  any  ordinance  or  ordi- 
nances which  may  be  passed  on  the  subject  by  the  Mayor  and  Gity  Goun- 
oil  of  Baltimore,  and  upon  such  terms  and  wJt^ect  to  aueh  conditions  <umny 
be  made  by  such  ordinance  or  ordinances,  and  to  receive  and  take  such 
tolls,  etc. 

Before  the  passage  of   this  act  of  incorporation,  the 
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Mayor  and  City  Council  had,  by  ordinance  passed  on  the 
28th  of  March,  1872,  given  license  or  authority  to  certain 
individuals  to  construct  passenger  railroads  on  certain 
streets  of  the  city,  and,  after  the  incorporation  cf  the 
plaintiff  company,  the  rights  and  authority  conferred  by 
the  ordinance  of  the  28th  of  March,  1872,  were  assigned  and 
transferred  to  the  plaintiff  company.  After  this  assign- 
ment, the  Mayor  and  City  Council,  by  ordinance  No.  74  of 
1872,  approved  June  7th  of  that  year,  ratified  the  assign- 
ment to  the  plaintiff  company;  and,  in  addition  to  the 
lowers  conferred  by  the  original  ordinance,  the  city  con- 
ferred i)ower  on  the  plaintiff  company  to  lay  its  tracks  on 
and  use  North  avenue  from  John  street  to  the  comer  of 
Charles  street  and  North  avenue.  By  the  third  section  of 
this  last  mentioned  ordinance  the  city  made  the  following 
reservation : 

If  at  anj  time  hereafter  the  Mayor  and  City  Couneil  of  Baltimore  shaU 
fprant  to  any  other  road  the  right  to  lay  railway  tracks  and  .run  thereon 
city  paasenger  cars  on  North  avenue  west  from  John  street,  they  shall  then 
have  power  to  grant  to  such  other  road  to  run  their  oars  upon  the  tracks 
of  the  Baltimore,  Peabedy  Heights  &  Waverly  Railroad  [now  the  North 
Baltimore  Ck>mpany],  on  North  avenue,  between  Charles  and  John  streets, 
under  such  reg^ulations,  and  upon  the  payment  of  such  sum  or  sums  of 
money  to  said  Baltimore,  Peabody  Heights  &  Waverly  Railroad,  as  shaU 
be  agreed  upon  and  fixed  by  the  Mayor,  City  Commissioner,  and  the  presi- 
dent of  said  Baltimore,  Peabody  Heights  &  Waverly  Railroad,  or  a  major- 
ity of  them. 

It  was  under  this  last-mentioned  ordinance  of  1873,  the 
reservation  in  which  has  just  been  recited,  that  the  plaintiff 
company  proceeded  to  construct  and  operate  its  road  of 
double  tracks  on  North  avenue,  between  McMechin  street 
on  the  west  and  Charles  street  on  the  east  of  Jones'  falls ; 
the  rails  of  the  plaintiff's  road  being  laid  on  the  bridge  of 
the  city  constructed  over  the  falls.  This  road  has  been,  up 
w>  the  present  time,  operated  exclusively  by  horse  power. 

In  May,  1889,  the  defendant  company  was  incorporated 
under  the  general  raUroad  incorporation  law  of  this  State 
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(Code,  Art.  28) ;  and  by  the  certificate  of  incorporation  of 
the  company  is  declared  to  be  incorporated 

For  the  purpose  of  oonstructing  and  running  a  passenger  railway  in  the 
Citj  of  Baltimore,  the  whole  line  of  said  road  being  located  in  said  city, 
and  the  termini  of  said  road  being  therein,  etc. 

In  the  certificate  of  incorporation  there  is  nothing  said 
as  to  the  motive  i>ower  intended  to  be  employed,  whether 
animal  or  mechanical;  bat  by  subsequent  proceeding  it 
appears  that  electricity  was  intended  to  be  used  as  the 
motive  i>ower  of  the  road.  By  the  Act  of  the  General 
Assembly  of  1890,  ch.  217,  this  charter  of  the  defendant 
company  was  amended,  the  amendatory  Act  providing  that 
the  company  should  be  authorized  and  empowered  to  con- 
solidate with  such  other  roads  as  it  might  cross  or  connect 
with,  to  aid  such  roads  in  construction,  and  to  lease  or  pur- 
ohase  such  road  or  roads. 

Having  been  thus  incorporated,  and  given  additional 
powers  by  the  amendatory  Act  of  the  Legislature,  the 
defendant  company  obtained  from  the  Mayor  and  City 
Council  of  Baltimore,  ordinance  No.  23  of  1891,  approved 
April  8,  1891.  By  that  ordinance  the  right  is  given  the 
defendant  company  to 

Lay  down  and  oonstruot  double  iron  railway  tracks,  for  the  purpose  of 
its  businees,  beginning,  for  the  extension  of  such  double  tracks,  on  North 
avenue  at  its  intersection  with  the  east  side  of  MoCuUoch  street,  the  pres- 
ent terminus  of  the  tracks  of  said  company,  as  heretofore  authorised ;  and 
running  thence  on  North  avenue,  eastwardly  to  Ouilfoid  avenue;  and 
running  thence  on  Guilford  avenue  and  North  street,  southwardly,  to  the 
intersection  of  North  street  with  Lexington  street ;  and  thence  on  Lexing- 
ton street,  westwardly,  to  Charles  street ;  and  on  North  street,  south- 
wardly, to  the  north  side  of  Fayette  sti-eet. 

And  by  the  third  section  of  this  ordinance  it  is  declared 
that  it  shall  be  lawful  for  the  defendant  company  to  use 
the  tracks  now  laid  on  Itorth  avenue  by  several  named 
companies,  among  which  is  the  plaintifF  company, 

In  the  manner  and  to  the  extent  to  which  it  is  lawful  for  the  ICayor  and 
City  Council  to  grant  to  the  said  North  Avenue  Railway  Company  the 
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right  to  vae  said  tracks ;  and  in  any  case  in  which  the  said  railroads  are 
entitled  to  the  exclusive  use  of  said  tracks,  and  the  said  North  Avenue 
Railway  Company  can  not  agree  with  them  for  the  joint  use  of  their  said 
tracks,  then  it  shall  be  lawful  for  the  said  North  Avenue  Railway  Com- 
pany to  lay  its  rails  inside  and  outside  of  said  tracks  of  other  roads ;  pro- 
vided that,  if  inside  and  outside  rails  are  laid,  the  distance  between  its 
rails  and  the  corresponding  rails  of  the  other  railroads  shall  not  be  less 
than  six  inches  nor  more  than  two  feet. 

And  then,  in  a  distinct  clause  in  the  same  section,  is 
added  this  provision : 

The  right  to  run  the  cars  of  the  North  Avenue  Railway  Company  on  the 
tracks  of  the  North  Baltimore  Passenger  Railway  Company  (the  plaintiff  in 
this  case)  on  North  avenue,  from  Charles  street  to  McMechin  street,  is 
li?reby  granted  under  the  terms  of  ordinance  No.  74,  approved  June  7, 
1873 ;  but  nothing  herein  contained  shall  be  construed  to  grant  any  right 
or  privilege  to  the  said  North  Avenue  Railway  Company  to  lay  any  addi- 
tional tracks  on  North  avenue  bridge. 

By  the  fourth  section,  authority  is  given  the  defendant 
company  to  propel  its  cars  by  electricity,  supported  from 
overhead  wires,  ni)on  and  over  any  part  of  its  railway  now 
constructed,  or  hereafter  to  be  constructed,  and  to  erect 
and  maintain  the  necessary  x)oles  and  wires  for  this  pur- 
pose, npon  complying  with  certain  terms  prescribed. 

The  Mayor  and  City  Council  of  Baltimore  are  invested 
with  full  power  and  authority  over  the  streets  of  the 
city,  including  North  avenue,  and  all  the  streets  and 
alleys  of  the  city  are  declared  to  be  public  highways. 
Code  Local  Laws,  Art.  4,  §§  806,  810, 814,  820.  The  General 
Assembly  of  1890,  by  Act,  ch.  370,  for  the  purpose  of  con- 
ferring additional  authority  on  the  Mayor  and  City  Council, 
provided 

That  they  shall  have  power  to  regulate  the  U9e  of  the  ttreett,  lanes  and 
aUeys  in  said  city,  by  railway  or  other  track8,  gas  or  other  pipes,  telegraph, 
telephone,  electric  light  or  other  wires  and  poles,  in,  under,  over,  or  upon 
the  flame,  etc 

We  have  referred  thus  fully  to  the  special  terms  and 
provisions  of  the  statutes  and  ordinances  involved,  for  the 
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purpose  of  bringing  them  clearly  in  view,  ns  ni>on  theii 
construction  depends  the  decision  of  the  principal  ques- 
tions presented  on  this  appeal. 

The  plaintiff  in  its  bill  charges  that  the  defendant 
threatens  and  is  about  to  proceed  to  dig  up  the  bed  of  the 
plaintiff's  road  on  North  avenue,  and  to  lay  rails  thereon, 
inside  and  outside  the  tracks  of  the  plaintiff,  under  the 
pretended  authority  derived  from  the  ordinance  of  the  8th 
of  April,  1891 ;  that  the  defendant  threatens  and  intends  to 
tear  up,  move  and  render  impassable  for  horse  cars  the  said 
tracks  of  the  plaintiff,  whereby  it  will  be  prevented  from 
exercising  its  franchise  as  a  common  carrier  of  passengers, 
and  will  suffer  a  great  pecuniary  loss  in  its  business, 
incapable  of  definite  ascertainment.  It  further  charges 
that  it  has  ground  to  believe  that  it  is  the  purpose  of  the 
defendant,  under  the  supposed  authority  relied  on  by  it, 
to  take  up  the  railway  tracks  of  the  plaintiff  as  they  are 
now  laid  and  constructed  along  North  avenue,  from  Charles 
street  to  McMechin  street,  and  lay  down  in  substitution 
therefor  rails  of  a  different  character.  The  right  to  do 
the  things  charged  as  being  contemplated  and  intended 
by  the  defendant,  the  plaintiff  denies,  and  charges  that 
the  defendant  has  no  right  or  power  whatever  to  take  up 
or  interfere  with,  in  any  manner,  the  railway  tracks 
of  the  plaintiff,  or  the  structures  on  which  they  rest, 
nor  to  lay  down  any  other  rails  or  railway  structure  in  lieu 
thereof. 

The  plaintiff  also  charges  that  the  defendant  company, 
by  reason  of  a  defect  or  omission  in  its  certificate  of  incor- 
poration, has  acquired  no  power  to  construct  the  street 
railway  projected  by  it ;  also  that  it  is  attempting  to  evade 
the  express  provisions  of,  the  statute  law  of  the  State  by 
erecting  on  North  street,  a  part  of  the  route  of  the  defend- 
ant, as  defined  in  the  ordinance,  an  elevated  railway ;  and 
that  it  also  proposes  and  intends  to  use  electricity  as  a 
motive  power  for  its  cars,  in  violation  of  law. 

On  these  allegations  the  prayer  of  the  bill  is  that  the 
defendant  company  be  restrained  and  forever  enjoined  from 
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tearing  up,  removing,  obstructing,  or  in  any  manner  inter- 
fering with  the  railroad  tracks  of  the  plaintiff  on  North 
avenue,  or  any  part  of  them,  and  from  tearing  up  or  digging 
in  the  bed  of  said  avenue,  between  the  plaintiff's  road 
tracks  thereon ;  and,  generally,  from  in  any  manner  hin- 
dering, obstructing,  interfering  with,  or  molesting  the 
plaintiff  in  the  use  of  its  road,  as  now  used  and  operated 
on  said  avenue. 

The  defendant  company,  by  its  answer,  controverts  and 
denies  the  exclusive  right  or  claim  set  up  by  the  plaintiff 
as  against  the  defendant,  and  controverts  the  several  grounds 
upon  which  the  plaintiff  relies  for  restraining  the  use  by 
the  defendant,  of  the  plaintiff's  road  and  road  tracks  on 
North  avenue.  It  insists  upon  the  validity  of  the  ordinance 
of  April  8th,  1891,  and  upon  all  the  rights  thereby  granted  to 
the  company. 

The  tes  '  'lony  taken  was  to  show  in  what  manner,  and  to 
what  extent,  the  road  of  the  plaintiff  would  be  affected  in 
its  value  and  operation  by  the  use  of  the  tracks  or  road  bed, 
as  is  proi)08ed  to  be  done  by  the  defendant. 

The  plaintiff,  in  support  of  its  contention  that  the  de- 
fendant should  be  enjoined  as  prayed,  has  insisted  in  argu- 
ment : 

1.  That  by  the  true  construction  of  the  ordinance  of  June 

7,  1872,  and  of  the  ordinance  of  April  8,  1891,  no  valid 
right  is  granted  to  the  defendant  company  to  use  the  tracks 
or  the  road-bed  of  the  plaintiff  company  on  North  avenue, 
for  cars  proi)elled  by  electricity. 

2.  That  by  reason  of  the  omission  si)ecially  to(  designate 
the  places  of  termini  in  the  certificate  of  incorporation  of 
the  defendant,  that  company  acquired  no  corporate  fran- 
chise or  right  to  construct  a  railroad  between  the  points 
named  in  the  ordinance  of  the  8th  of  April,  1891,  and  that, 
therefore,  the  ordinance  is  void. 

3.  That  the  ordinance  is  void  because  it  authorizes  the 
construction  by  the  defendant  company,  on  a  part  of  its 
route,  of  an  elevated  railroad,  in  utter  disregard  of  express 
provision  of  the  statute  ;  and. 
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4.  That  the  ordinance  is  void  because  it  authorizes  the 
defendant  company  to  use  electricity  as  a  motive  power  of 
its  cars,  without  warrant  of  law. 

1.  The  first  of  these  propositions  is  the  principal  one  in 
this  case,  and  it  depends  for  its  solution  upon  the  princi- 
ples of  construction  applicable  to  cases  of  delegated  author- 
ity to  municipal  agents  for  public  benefit,  and  ui>on 
principles  of  construction  applicable  in  cases  of  grant  of 
licenses  or  privileges  by  such  agents,  that  may  be  set  up  in 
derogation  of,  or  in  restriction  of  public  rights. 

The  plaintiff  derived  its  chartered  rights  from  the  Legis- 
lature of  the  State ;  but  that  charter  was  subject  to  the 
provision,  and,  of  course,  was  accepted  subject  to  that  pro- 
vision, that  the  Mayor  and  City  Council  should  exercise 
their  discretion  with  respect  to  the  streets  and  the  terms 
and  conditions  to  be  prescribed  by  ordinance  upon  which 
the  franchise  should  be  enjoyed.  This  discretionary  i)ower 
vested  in  the  Mayor  and  City  [C  mncil  was  exercised  in 
the  passage  of  the  ordinance  of  June  7,  1872.  By  that 
ordinance  reservations  were  made,  and  those  reservations 
were  in  the  interest  of  the  public.  As  trustees  of  the 
public,  holding  powers  for  and  charged  with  duties 
to  promote  the  interest  of  the  public,  such  reservations 
were  eminently  proper  to  be  made  by  the  Mayor  and 
City  Council.  It  is  not  to  be  supposed  that  the  Legis- 
lature, in  granting  the  charter  to  the  plaintiff  company,  in 
1872,  intended  that  the  Mayor  and  City  Council  should,  by 
ordinance  passed  in  pursuance  of  that  charter,  grant  away 
the  control  or  in  any  way  abdicate  their  power  of  super- 
vision over  such  streets  as  they  might  designate  as  the 
route  over  which  the  plaintiff  company  might  construct  its 
road.  The  reservation  was  intended,  manifestly,  to  pre- 
vent monopoly,  and  it  is  suflRciently  broad  to  keep  within 
the  control  of  the  city  authorities  the  right  to  make  available 
to  the  city  and  the  public  any  improved  mode  of  propelling 
car .  that  could  be  reasonably  adapted  to  the  ta*acks  of  the 
plaintiff's  road  without  an  additional  incumbrance  of  the 
street.      The    language  of  the  reservation  is  very  com- 
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prehensive,  and  is  without  qualification.  The  authority 
reserved  is  to  grant  to  any  other  road  the  right  to  lay 
tracks  on  North  avenue,  and  that  the  Mayor  and 
CSty  Council  shall  have  power  to  grant  to  such  other  road 
the  right  to  run  its  cars  upon  the  tracks  of  the  plaintiff  on 
North  avenue  under  such  regulations  as  shall  be  pre- 
scribed. This  was  the  express  condition  upon  which  the 
plaintiff  accepted  the  license  or  privilege  of  constructing 
its  road  on  North  avenue  under  the  ordinance  of  the  7th  of 
June,  1872.  But  it  now  insists  that  this  unqualified  reser- 
vation should  be  restrictively  construed,  and  that  as  elec- 
tricity was  riot  used  as  a  motive  power  on  street  cars  at  the 
time  of  this  reservation  made,  its  meaning  should  be  de- 
clared to  be  that  the  right  to  grant  to  any  other  road  the 
privilege  of  using  the  plaintiff's  road  tracks  on  North  ave- 
nue is  confined  to  such  other  road  as  shall  use  horse  or 
animal  power  alone  as  the  motive  power  of  its  cars.  This 
construction  we  cannot  adopt.  It  would  not  be  in  accord- 
ance with  the  established  rules  of  construction  applicable 
to  cases  like  the  present. 

It  is  a  well-settled  principle  that  no  implication  will  be 
indulged  in  derogation  of  the  rights  of  the  public,  in  the 
absence  of  express  or  plain  terms  of  grant.  An  intention 
to  grant  an  exclusive  privilege  or  monopoly  will  not  be  im- 
plied, nor  will  a  grant  of  privileges  be  given  scox>e  and 
effect,  in  restriction  of  public  right,  beyond  what  the  plain 
words  employed  require.  This  is  an  established  principle 
applicable  in  the  construction  of  grants  by  the  State,  and 
it  is  equally  applicable  in  the  construction  of  grants  of 
privileges  by  a  municipal  corporation,  affecting  public 
rights.  Omaha  Horse  Ruilioay  Company  y.  Gable  IVain^ 
way  Company  of  Omalia,  30  Fed.  Rep.  324  ;  Siov^x  City  St. 
Railway  Company  v.  Siovx  City^  138  U.  S.  98,  107; 
Thomi>son^8  Law  of  Electricity,  sec.  40,  and  cases  therein 
referred  to.  The  principle  is  well  illustrated  by  the  deci- 
sion  of  the  Supreme  Court  in  the  very  recent  case  of  Slein 
V.  BienviUe  Water  Supply  Company^  141  U.  S.  67.  There 
it  was  claimed  that  a  contractor  had  the  exclusive  right  of 
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fiupplying  water  to  the  municipal  corporation,  but  the 
claim  to  such  exclusive  right  was  not  maintained  ;  and  the 
Court  held,  among  other  propositions,  that  where  a  con- 
tract with  a  municipality  is  susceptible  of  two  meanings, 
one  restricting,  the  other  extending,  i>owers  of  the  other 
party,  that  is  to  be  adopted  which  works  least  harm  to  the 
municipality.  In  other  words,  where  there  is  any  want  of 
a  plainly  expressed  intention,  the  construction  should  be 
beneficial  to  the  public.  Here  the  language  of  the  reserva- 
tion is  plain,  and  unless  it  be  restricted  as  against  public 
right,  the  contention  of  the  plaintiff  cannot  be  maintained. 

Taking  it,  then,  as  being  clear  that  the  reserved  power 
in  the  ordinance  of  June  7,  1872,  is  amply  comprehensive 
to  enable  the  Mayor  and  City  Council  to  grant  to  the  de- 
fendant company  the  right  to  use  the  tracks  of  the  plaintiff 
company,  on  North  avenue,  with  cars  propelled  by  elec- 
tricity, the  question  next  presented  is,  is  the  manner  of 
interference  with  and  change  in  the  structure  of  the  plaint- 
iff's railway  tracks  and  road-bed,  to  adapt  them  to  the  use 
of  the  defendant's  cars,  within  and  justified  by  the  terms 
of  the  reservation  of  the  ordinance. 

The  power  to  the  defendant  company  to  use  the  tracks 
of  the  plaintiff  is  given  by  the  ordinance  of  April  8,  1891, 
in  the  fullest  manner  in  which  the  mayor  and  city  council 
could  confer  it ;  and,  to  make  the  grant  of  the  privilege 
practical  and  useful  to  the  defendant  company,  a  right  to 
make  such  necessary  alterations  and  adaptations  in  the 
plaintiff's  tracks  and  road-bed  as  may  be  reasonable  and 
proper  would  seem  to  be  but  the  dictate  of  reason.  It  is 
shown  by  the  proof  that  the  use  of  the  same  tracks  by  the 
two  different  motive  powers  is  quite  feasible.  It  is  true,  it 
may  be  difficult  to  determine,  a  priori^  what  may  be  the 
extent  of  interference  required,  or  the  extent  of  inconven- 
ience and  loss  that  may  be  suffered,  by  the  alterations  in 
the  tracks  proposed  to  be  made.  But  that  is  not  the  ques- 
tion  here,  as  the  case  is  now  presented.  The  main  question 
is  as  to  the  extent  of  the  power  reserved  to  the  city  by  the 
ordinance  of  the  7th  of  June,  1872.     The  plaintiff  accepted 
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the  privilege  of  making  and  operating  its  road  on  North 
avenue,  nnder  the  ordinance,  subject  to  an  unqualified 
power  reserved  to  the  city,  of  granting  the  right  to 
another  company  to  use  the  tracks  of  the  plaintiff  when 
made.  That  right  has  been  granted  to  the  defendant  com- 
pany with  the  privilege  of  using  electricity  as  a  motive 
power.  And,  as  we  determine  that  such  grant  was  fully 
authorized  by  the  power  reserved  to  the  city,  the  grant  of 
the  right  to  use  the  tracks  of  the  p^  'Miff  must  carry  with 
it  all  such  reasonable  powers  and  incidents  as  may  be 
necessary  to  make  it  effectual. 

That  there  may  be  considerable  amount  of  disturbance 
of  the  plaintiff's  road,  and  the  operations  thereof,  occa- 
sioned by  the  introduction  of  the  defendant's  cars  thereon, 
moved  by  electrical  power,  is  not  unlikely  to  occur.  But 
such  change  and  disturbance  are  not  to  be  allowed  without 
just  compensation  to  the  plaintiff  company.  The  ordi- 
nance of  June  7,  1872,  makes  the  provision  that  the  cars  of 
the  defendant  company  can  only  run  upon  the  plaintiff's 
tracks  "  under  such  regulations^  and  upon  flie  payment 
of  such  sum  or  sums  of  money  ^^  to  the  plaintiff  company, 
"  as  shall  he  agreed  upon  and  fl^ed  by  the  mayor,  city 
commissioner  and  the  president  of  the  plaintiff  company,  or 
a  majority  of  theiny  And  the  ordinance  of  the  8th  of 
April,  1891,  grants  the  power  of  the  use  of  the  tracks  by 
the  defendant,  under  and  according  to  the  terms  of  ordi- 
nance No.  74,  approved  June  7,  1872.  This,  therefore,  is 
the  contract  of  the  parties  ;  and  it  must  be  conformed  to 
as  a  condition  precedent  to  the  exercise  of  the  right  of  the 
defendant  to  enter  upon  or  use  in  any  manner  the  tracks 
and  property  of  the  plaintiff.  This  provision  of  the  ordi- 
nance is  simply  in  accordance  with  the  settled  general  rule 
of  law  upon  the  subject.  2  Dill.  Mun.  Corp.,  §  727 ; 
Jersey  City  &  Bergen  Railroad  Co,  v.  Jersey  City  <fi 
Hoboken  Horse  Railroad  Co,^  20  N.  J.  Eq.  61 ;  and 
justice,  as  well  as  the  principle  of  analogy  to  cases  rest- 
ing upon  the  -/'»wer  of  eminent  domain,  require  thatthe  com- 
pensation should  be  ascertained  and  paid,  if  requires  \ 
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before  the  property  of  the  plaintiff  is  appropriated  to  the 
use  of  the  defendant  company.  The  injunction,  therefore, 
should  go  to  restrain  the  defendant  company  from  any  use 
or  disturbance  by  it  of  the  plaintiff' s  road  tracks  or  road- 
bed on  North  avenue,  between  Charles  and  McMechin 
streets,  until  compensation  is  fixed  and  determined,  and,  if 
required,  duly  paid,  as  provided  by  the  ordinance. 

The  other  questions  raised  and  presented  in  the  brief  and 
argument  for  the  plaintiff — that  in  regard  to  the  omission 
to  define  the  termini  in  the  certificate  of  incorporation  of 
the  defendant ;  that  in  regard  to  the  alleged  illegal  construc- 
tion of  an  elevated  railroad  on  North  street ;  and  that  in 
regard  to  the  want  of  authority  of  the  Mayor  and  City  Council 
to  confer  the  right  on  the  defendant  company  to  use  elec- 
tricity as  a  motive  power  in  running  its  cars  on  the  streets  of 
Baltimore  City —  have  all  been  considered  and  determined 
in  the  preceding  case  of  Koch  et  tU*  v.  the  North  Avenue 
Railway  Company,  76  Md.  222.  Suffice  it  to  say  here, 
the  conclusion  of  the  Court  in  respect  to  all  those  questions 
is  adverse  to  the  contention  of  the  plaintiff,  so  far  as  the 
same  can  affect  this  case. 

It  follows  that  so  much  of  the  order  of  the  Court  below 
as  has  been  appealed  from  by  the  plaintiff  must  be  reversed, 
and  the  cause  be  remanded,  that  an  injunction  may  issue 
in  accordance  with  the  forgoing  opinion. 

Order  reversed  in  part  and  cause  remanded. 


NOTB.—  See  note  to  8t  Louis  v.  W.  U.  Tel,  Co,  (second  decision),  post 
Upon  the  question  of  construing  an  old  ordinance  or  statute  aa  embracing 
electricity,  see  cases  cited  in  Index  to  vol.  3,  at  page  888. 

Bee  next  case. 
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Canal  attd  Claiborne  Railroad  Company  v.  Crescent 
City  Railroad  Company  and  Electric  Traction  and 
Manufacturing  Company. 

lATuiHana  Supreme  Courts  April  4, 189t. 

(44  La.  Ann.  485.) 

Electbio  street  railway.— Municipal  control. — Injunction. 

(Head-note  bj  the  court) : 

The  city  government  of  New  Orleans  has  the  right  to  grant  the  priyilege 
of  the  use  of  a  part  of  the  tracks  of  a  street  railway  to  another  company. 
It  can  continue  the  use  of  a  different  car,  propelled  by  a  different  motor 
than  the  one  in  use  on  the  track. 

The  permission  to  use  the  electric  motor  is  one  of  the  means  of  using  the 
public  streets  and  is  granted  for  the  public  convenience,  and  is  the  exer- 
cise of  the  police  power  of  the  city  over  public  places. 

A  company  desiring  to  use  the  roadbed  and  material  in  place  of  another 
company  must  first  make  compensation.  But  where  an  injunction  is 
granted,  without  the  prayer  for  compensation,  before  using  the  track, 
but  a  prohibition  for  the  use  of  the  track  for  any  and  all  cars,  it  will  be 
dissolved. 

Appeal  by  plaintiff  below  from  judgment  of  Civil  District 
Court,  Parish  of  Orieans,  denjring  application  for  injunction 
to  restrain  use  of  tracks  of  one  electric  railway  company  by 
another.    Facts  stated  in  opinion. 

J.  JR.  Beckwith  and  F.  P.  Poche^  for  plaintiff  and 
appellant 

John  M.  Bonner  and  Farrar^  Jonas  A  KrvUsohnitt^  for 
defendants  and  appellees. 

The  opinion  of  the  court  was  delivered  by  MoEnbby,  J, : 
The  petition  avers  that  the  Canal  &  Claiborne  Railroad 
Company  is  a  corporation  ;  that  in  the  year    1887,    the 
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Canal  and  Claiborne  Streets  Railroad  company,  another 
corporation,  acquired  from  the  city  of  New  Orleans,  for  itself 
and  its  assigns,  in  due  form,  a  lawful  grant  to  own  and  operate 
a  street  railway  for  the  term  of  25  years  on  and  over  Canal 
street  and  the  other  streets  described  in  the  petition  and  in 
a  copy  of  the  grant  annexed  to  the  petition.  The  term  of 
the  grant  commenced  to  run  from  the  8th  of  May,  1887» 
This  grant  was  not  only  a  legislative  act  of  the  city  of  New 
Orleans,  but  was  in  due  form,  and  by  due  authority, 
embodied  in  a  solemn  contract  by  notarial  act,  made  a 
part  of  the  petition  by  copy.  That  during  the  month  of 
July,  1888,  for  a  valuable  consideration,  the  plaintiff,  by 
purchase,  acquired  an  assignment  of  the  grant,  and  from 
that  date  has  been  the  full  owner  of  all  the  rights  and  fran- 
chiHes  contained  in  said  grant,  and  still  owns  the  same, 
having  acquired  all  the  rights  of  its  vendor,  the  Canal  and 
Claiborne  Streets  Railroad  Company,  the  original  grantee. 
Among  other  property  so  purchased  and  acquired  is  the 
track  or  railway  on  Canal  street,  running  from  the  inter- 
section of  St.  Charles  street  with  Canal  to  the  terminus  at 
Wells  street,  near  the  river,  and  back  by  another  track  or 
railway,  on  the  lower  side  of  Canal  street,  to  the  intersection 
of  Bourbon  street  with  Canal  street. 

That  the  Crescent  City  Railroad  Company  is  carrying  on 
a  street  railway  and  operates  two  lines  of  railway,  one  com- 
monly known  as  the  Annunciation  line,  running  through  Tch- 
oupitoulas,  Annunciation,  and  other  streets,  having  its  lower 
tenninus  on  Canal  street,  in  the  middle  ground,  near  the 
intersection  of  Camp  with  Canal  streets  ;  and  another  line, 
which  it  claims  to  have  acquired  from  some  alleged  grantee 
for  a  street  railway,  commencing  at  the  junction  of  Camp 
and  Prytania  streets,  running  along  the  streets  named  in 
the  petition,  but  coming  back  for  its  final  or  lower  termi- 
nus to  the  point  of  commencement ;  that  is,  to  the  intersec- 
tion of  Camp  and  Prytania  streets  ;  and  defendants  claim 
that  this  grant,  originally  made  to  one  Sejnonour  and  his 
associates,  was  by  some  subsequent  action  of  the  city  au- 
thorities expanded  so  as  to  give  the  grantee  and  his  assigns 
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.1  right  to  extend  a  line  to  Canal  street.     This  line  is  known 
as  the  Coliseum  line. 

That  after  the  Crescent  City  Railroad  Company  got  pos- 
session of  this  supposed  gi*ant  and  its  expansion,  they  com- 
menced running  cars  on  this  Coliseum  line  over  the  line 
and  tracks  of  plaintiff  on  Canal  street,  without  its  consent, 
and  unlawfully,  from  the  intersection  of  St.  Charles  street 
with  the  upi)er  side  of  Canal  street  to  Wells  street,  and 
back  on  the  lower  side  of  Canal  street,  on  your  petitioner's 
track,  to  the  intersection  of  Bourbon  street  with  Canal ; 
that  this  act  was  unlawful,  without  the  consent  of  plaintiff, 
and  wit)  J  out  any  right  or  warrant  of  law ;  the  first  invasion 
of  the  tracks  and  rights  of  plaintiff  was  with  mule  or  horse 
cai-s  of  the  ordinary  construction  and  weight. 

That  the  right  of  action  to  demand  indemnity  or  dam- 
ages arising  from  this  first  invasion  of  plaintiff's  rights  by 
the  use  of  said  mule  or  horse  cars  is  reserved  in  the  peti- 
tion.    That,  not  contented  with  the  wrong  done  by  running 
its  Coliseum  cars  over  the  track  of  plaintiff,  defendants  now 
attempt  a  further  outrage  and  invasion  of  plaintiff's  rights, 
and  are  engaged  in  constructing  a  new  railway  through 
Erato  street,  so  planned  as  to  connect  the  Annunciation 
street  line,  whose  cars  could  not,  without  such  junction, 
run  over  plaintiff's  tracks,  with  the  Coliseum  street  line,  of 
which  line  the  cars  had  the  unlawful  use  of  plaintiff's 
tracks,  so  that  additional  cars  from  the  Annunciation  line, 
that  prior  to  said  action  could  not  reach  plaintiff's  line  or 
tracks  on  Canal  street,  can  be  diverted  from  the  Annuncia- 
tion street  line,  taken  through  the  Erato  connecting  link, 
f   -ii  over  the  Coliseum  line,  and  thence  on  and  over  plaint- 
tracks  on  Canal  street ;  that  they  threaten  and  intend 
to  run  many,  if  not  all,  of  their  Annunciation  street  cars 
through  said  Erato  street  connection  over  the  Coliseum  line 
over  the  Canal  street  tracks  of  plaintiff,  increasing  the 
number  of  cars  running  on  plaintiff' s  track  over  the  number 
formerly  running  from  the  Coliseum  track  over  the  plaint- 
iff's line  by  at  least  15  additional  cars,  making  trips  ovei 
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the  lines  at  intervals  not  exceeding  10  or  16  minates  during 
the  entire  day. 

That  this  is  not  the  only  wrong  that  is  contemplated  by 
the  defendants,  but  that  the  Crescent  City  Railroad  Com- 
pany has  entered  into  a  combination  with  the  other  defend- 
ant, the  Electric  Traction  &  Manufacturing  Company,  by 
which  the  said  Electric  Traction  &  Manufacturing  Com- 
pany is  to  operate  or  provide  the  rolling  stock  for  the  Cres- 
cent City  Railroad  Company  on  its  lines,  to  be  propelled 
over  plaintiflf's  track  on  Canal  street.  The  new  rolling 
stock  to  involve  a  change  of  motive  power  from  car  or  mule 
propulsion  to  some  form  of  electric  propulsion  by  electric 
motor  and  storage  batteries,  with  a  construction  giving  the 
cars  a  weight  of  at  least  8,000  pounds,  independent  of  any 
passenger  load.  That  the  Electric  Traction  Company  in- 
tend to  stock  the  road  with  these  heavy  cars,  and  join  the 
defendant  railroad  company  in  its  assault  upon  the  plaint- 
iffs rights  and  property.  That  the  railway  of  plaintiff  on 
Canal  street  was  constructed  and  designed  in  accordance 
with  the  specifications  and  obligations  contained  in  its  con- 
tract with  the  city  for  the  use  of  cars  propelled  by  mules 
or  horses,  of  not  over  3,800  pounds  in  weight,  and  is  not 
constructed  to  bear  the  heavy  rolling  stock  threatened  to 
be  put  upon  the  structure,  and  is  not  adequate  to  bear  and 
sustain  a  traffic  carried  on  in  cars  of  a  character  that  with- 
out load  weigh  over  four  tons. 

That  the  additional  cars  thrown  on  plaintiffs  tracks  by 
the  Erato  street  connection  from  the  Annunciation  line  will 
crowd  petitioner's  tracks  on  Canal  street,  so  that,  in  the 
event  that  they  do  endure  the  additional  cars  and  addi- 
tional traffic  without  destruction,  there  will  be  practical 
eviction  of  plaintiff  from  the  use  of  its  own  property  in  its 
tracks  for  its  own  legitimate  use  in  the  management  and 
operation  of  its  own  lines  for  its  own  business. 

The  relief  demanded  is  an  injunction  prohibiting  the  de- 
fendants from  running  any  cars  coming  through  the  new 
roadway  on  Erato  street,  connecting  the  Annunciation 
.  street  line  with  the  Coliseum  line,  and  from  any  unlawful 
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use,  meddling,  or  interference  with  the  plaintiff's  line  on 
Canal  street  by  any  additional  cars  running  throiigh  Erato 
street  from  Annunciation  street  over  the  Coliseum  line  and 
over  plaintiff's  tracks,  and  from  running  any  electric  motor 
of  heavy  weighty  and  from  meddling  and  interfering  in  any 
manner  with  plaintiff's  rights  in  the  complete  dominion, 
control,  and  use  of  its  street  railway  line  and  property  on 
Canal  street. 

The  Crescent  City  Railroad  Company,  after  pleading  the 
general  issue,  averred  that  all  the  matters  and  things  set 
up  in  the  petition  relative  to  the  rights  of  the  plaintiff  to 
that  part  of  the  track  on  Canal  street,  and  relative  to  the 
right  of  the  Crescent  City  Eailroad  Company  to  use  the 
same,  were  in  issue  between  said  Carial  &  Claiborne  Streets 
Railroad  Company  and  this  defendant  in  suit  {Claibornt 
Railroad  Company  v.  Orescent  City  Railroad  Company\ 
and  that  a  final  judgment  has  been  rendered  therein  in 
favor  of  the  Crescent  City  Railroad  Company,  and  which 
final  judgment  was  affirmed  on  appeal  to  the  supreme 
court,  and  this  defendant  pleads  said  record  and  said 
judgment  as  res  adjudicata^  and  makes  the  record  of  said 
suit  a  part  of  this  answer  for  reference  and  proof. 

That  all  that  portion  of  the  track  on  Canal  street,  claimed 
as  being  the  exclusive  property  of  the  plaintiff,  was  origi- 
nally constructed  for  a  common  trunk  line,  which  all  the 
railroads  running  cars  on  Canal  street  had  the  right  to  use 
under  the  conditions  of  the  city  ordinance  providing  for 
the  construction  of  said  trunk  line,  that  the  pretended  new 
grant  of  1887,  set  up  by  the  plaintiff,  was  necessarily  ob- 
tained subject  to  the  conditions  of  the  old  grant,  and  svb- 
ject  to  the  rights  acquired  under  the  provisions  of  the  old 
grant  by  the  Crescent  City  Railroad  Company  in  pursuance 
of  certain  ordinances  from  the  city  of  New  Orleans  ;  and 
that,  under  the  provisions  of  said  old  grant,  and  the  right 
acquired  from  the  city  of  New  Orleans,  the  Crescent  City 
Railroad  Company  is  as  much  the  owner  of  said  line^  and 
has  as  great  a  right  to  run  cars  upon  said  line^  as  the 
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Canal  A  Claiborne  Railroad  Company  has  f  the  only  obli- 
gation upon  the  Crescent  City  Railroad  Company  or  the 
city  of  New  Orleans  being  to  reimburse  to  the  plaintiflf  a 
lair  and  reasonable  proportion  of  the  value  of  the  portion 
or  portions  of  the  road  to  be  so  used. 

That  the  grant  of  1887  was  obtained  from  the  city  of 
New  Orleans  under  the  present  charter,  which  provides 
that  the  council  shall  have  power  to  compel  all  railways 
on  any  one  street  to  run  on  and  use  one  and  the  same  track ; 
that  the  defendant  has  been  lawfully  and  peaceably  run- 
ning its  cars  over  the  trunk  tracks  on  Canal  street  since 
1881,  and  that  its  right  so  to  run  its  cars  has  been  adjudged 
in  the  suit  above  set  forth ;  that  this  defendant  has  ob- 
tained permission  from  the  city  of  New  Orleans  to  use  elec- 
tricity in  propelling  its  cars,  and  the  plaintiff  has  no  right 
to  say  what  kind  of  cai-s,  or  what  number  of  cars,  or 
what  weight  of  cars,  this  defendant,  under  authority  from 
the  city  of  New  Orleans,  shall  run  in  the  streeta,  over  its 
own  tracks,  in  accordance  with  its  franchises. 

That  for  more  than  a  year  it  has  operated  one  of  said 
motor  cars  over  said  common  track,  without  injury  of  any 
kind  thereto ;  that  the  ordinance  No.  4348,  approved  March 
17,  1890,  is  not  a  new  grant  to  this  defendant,  but  is  simply 
a  modification  of  a  grant  made  in  the  year  1880,  and  not  a 
substantial  change  thereof ;  that,  even  if  it  were  a  new 
grant,  it  is  clearly  within  the  police  power  of  the  city  of 
New  Orleans  over  its  streets  ;  that  the  defendant  has 
constructed  tracks  through  Erato  street  in  accordance 
with  the  provisions  of  the  ordinance  approved  March 
17,  1890,  and  that  it  intends  to  run  a  portion  of  its 
Coliseum  cars  through  the  said  street  and  over  the  Annun- 
ciation street  tracks,  and  that  it  intends  to  run  some  of  the 
Annunciation  street  cars  through  said  connection,  as  the 
exigencies  of  travel  and  the  requirements  of  business  may 
demand  ;  and  defendant  says  it  clearly  has  the  right  so  to 
do  under  its  various  grants  from  the  city  of  New  Orleans. 

Judgment  was  rendered  in  favor  of  the  defendants  in 
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the  lower  court,  and  the  plaintiff  has  brought  the  case  here 
on  ax)peal. 

The  ri<?ht  of  the  defendant  to  run  cars  belonging  to  the 
Coliseum  &  Upper  Magazine  line  has  already  been  defini- 
tively settled  in  the  decree  in  the  case  of  the  Canal  <ft 
ClaWorne  iSireet  Railrodd  Co.  v.  Crescent  City  Railroad 
Co.,  41  An.  661.  It  is  claimed,  however,  that  the  Crescent 
City  Railroad  Company  is  operating  two  lines  of  railroad, 
one  known  as  the  Annunciation  Line,  which  was  extended 
through  certain  streets,  so  as  to  bring  its  cars  over  plaint- 
iffs track  on  Canal  street,  thus  increasing  the  number  of 
cars  run  by  defendants  over  the  track  of  plaintiff,  which  is 
recognized  as  a  trunk  line. 

The  defendants  had  the  permission  of  the  city  govern- 
ment to  run  over  this  line  and  over  plaintiflP's  track.  It  is 
immaterial  to  consider  the  question  raised  whether  this 
was  a  new  franchise,  as  the  city  had  the  undoubted  author- 
ity to  permit  any  company  to  use  the  track  of  plaintiff. 
41  An.  661. 

In  the  occupation  and  use  of  pi n^* 'Stiff's  track  there  can 
be  no  interference  with  the  right  of  the  plaintiff  to  run  its 
cars  on  schedule  time,  in  accordance  with  its  contract  with 
the  city.  To  permit  this  would  be  to  practically  evict 
plaintiff  from  the  use  of  its  road-bed,  and  in  the  manage- 
ment and  operation  of  its  business.  There  is  no  evidence, 
however,  that  such  an  eviction  has  taken  place. 

It  appears  from  the  record  that  the  co-defendant,  the 
Electric  Traction  &  Manufacturing  Co.,  placed  its  cars  on 
the  track  of  plaintiff,  under  the  franchise  enjoyed  by  the 
defendant,  and  in  accordance  with  a  contract  entered  into 
between  them.  They  were  manufacturers  of  a  certain 
description  of  car,  which  the  defendants  placed  on  their 
line,  and  ran  over  plaintiff's  track.  That  the  track  was 
originally  constructed  for  horse  cars,  and  was  not  strong 
enough  to  bear  the  weight  of  electric  cars,  is  no  reason  why 
they  should  not  be  placed  on  the  track.  There  are  con- 
stant improvements  in  the  mode  of  travel.  New  and 
improved  conveyances  are  daily  coming  into  use.     Public 
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convenience  and  necessity  require  the  adoption  of  the  most 
improved  methods.  The  streets  belong  to  the  public. 
Their  use  for  the  public  cannot  be  abridged.  Hence,  when 
the  municipal  government  in  its  discretion  sees  the  neces- 
sity of  permitting  the  use  of  the  streets  by  improved  cars, 
driven  at  greater  speed  by  a  new  motor,  no  one  can  com- 
plain, as  no  franchise  can  be  granted  over  a  street  exclu- 
sively to  any  one  for  the  continued  use  of  any  particular 
kind  of  conveyance. 

The  electric  motor  is  but  one  means  of  using  the  streets, 
and  the  permission  to  use  the  electric  cars  is  established 
for  the  public  convenience,  and  is  the  exercise  of  the  police 
power  of  the  city  over  its  public  places.  It  can  not  be 
questioned,  unless,  as  stated  above,  its  use  evicts  the  com- 
pany which  owns  the  road-bed  and  material  in  place  from 
its  property. 

The  principle  has  been  announced  by  this  court  that 
bpr^  :*e  one  company  can  avail  itself  of  the  use  of  the  road- 
bed and  material  in  place  of  another,  the  road  so  desiring 
to  enter  upon  the  part  of  the  track  of  another  must  first 
make  compensation.  Ji.  H.  Co.  v.  Orleans  H.  H.  Co.^  44 
An.  This  question  is  not  presented  in  this  case.  The 
relief  asked  is  an  absolute  prohibition  to  the  putting  of 
any  and  all  cars  on  plaintifTs  track  by  the  defendant. 
The  defendant  has  used  the  track  of  the  plaintiff.  It  has 
its  cars  of  the  Annunciation  line  now  on  plaintiff's  track. 
It  is  true  the  injunction  was  bonded,  but  there  is  no  prayer 
in  the  petition  that  compensation  be  made  to  the  plaintiff 
before  use  of  its  track  .     The  relief  is  now  one  of  damages. 

Judgment  affirmed,  with  reservation  of  the  right  of 
plaintiff  to  sue  defendants  for  damages  for  use  of  its  tracks. 


NOTB.— See  preceding  case. 

See  note  to  JSt.  Louim  t.  W.  U.  Tel,  Co,  (aeoond  decisioB},  po9L 
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Kkwton  Bucknkr  kt  al.  V.  JuDAH  Hakt. 

IT.  &  Circuit  Court,  Eiutem  2>i$trict  of  LouiMiana,  November  18^  189$. 

In  Equity. 

(SdFed.  Rep.  835.) 

Elixttbic  street    railway.— Municipal  cjontrol.— Construction  of 

STATUTE. 

A  statute  authorizing  municipal  autliorities  to  permit  the  maintenance  of 
'*  horse  and  steam  railroads,"  held,  to  oommit  to  them  the  discretion  to 
Cprant  a  street  franchise  to  electric  railways,  the  words  '*  horse  and 
steam'*  being  intended  as  words  of  illustration  rather  than  of  limitation. 

ApPLiCATioTf  for  injunction  on  pendente  lite  in  action 
to  restrain  the  construction  of  a  trolley  railway  in  front  of 
premises  of  the  complainant  in  the  city  of  New  Orleans. 

H.  H.  Hall  and  W.  W.  Howe,  for  complainants. 

Farrar,  Jones  &  KruttscJtnitt,  for  defendant. 

Billing?,  District  Judge :  This  case  is  before  the  court 
upon  an  application  for  an  injunction  pendente  lite,  which 
has  been  heard  on  the  bill  and  amended  bill,  and  upon 
counter  affidavits  and  exhibits. 

The  first  question  presented  is  as  to  the  power  of  the  com- 
mon council  to  grant  to  the  defendant  the  franchise  to  lay 
and  operate  upon  any  of  the  streets  in  the  city  of  New 
Orleans  a  street  railroad  which  shall  be  propelled  by  elec- 
tricity after  the  trolley  method  or  system.  The  council 
have  granted  such  a  franchise.  Had  it  the  authority  to 
make  such  a  grant  ?  The  answer  to  this  question  must  be 
found  in  the  present  charter  of  the  city  of  New  Orleans 
(Act  No.  20,  1882.)    The  provision  on  that  subject  is  found 
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in  the  existing  charter  (Acts  1882,  No.  20,  p.  14.)  Page 
21,  §  8,  among  other  things,  provides  that  the  common 
conncil  shall  also 


Have  the  power  to  authorize  the  use  of  the  streets  for  horse  and  steam 
raiboads,  and  to  regulate  the  same ;  to  require  and  compel  all  lines  of  rail- 
way or  tramway  in  any  one  street  to  run  on  and  to  use  one  and  the  same 
track  and  turntable  ;  to  compel  them  to  keep  conductors  on  their  cars,  and 
compel  all  such  companies  to  keep  in  repair  the  street  bridges  and  cross- 
ings through  or  over  which  their  cars  run ;  to  open  and  keep  open  and  free 
from  obstruction  aU  streets,  public  squares,  wharres,  landings,  lake  shore 
and  river  and  canal  banks. 


It  has  been  argned  by  the  solicitors  for  the  complainants 
that,  when  the  Legislature  committed  to  the  Common 
Council  the  power  to  authorize  '*  horse  and  steam  rail- 
roads," these  words  *' horse  and  steam"  were  words  of 
limitation,  and  that  no  power  is  given  with  reference  to 
railroads  propelled  by  other  motive  powers,  and  it  has 
been  urged  by  the  solicitor  for  the  defendant  that  these 
were  words  of  illustration,  and  that  the  intention  of  the 
Legislature  was  to  commit  to  the  city  government  the 
authority  to  authorize  street  railroads,  no  matter  what  was 
the  motive  power.  It  is  difficult  to  see  any  reason  why 
the  Legislature  should  not  have  committed  to  the  common 
council  the  authority  to  grant  in  their  discretion  the  use 
of  railroads  propelled  by  any  other  motive  power  as  well 
as  those  propelled  by  the  two  specified.  It  seems  to 
me  they  granted  the  discretion  as  to  all  street  railroads, 
and  mentioned  only  "horse  and  steam"  railroads  be- 
cause, according  to  the  then  existing  state,  so  to  speak, 
of  the  art,  horses  and  steam  were  the  only  means  for  the 
l>ropulsion  of  street  cars  in  use.  Not  to  adopt  this  view 
would  be  to  infer  that  the  Legislature  meant  to  exclude 
all  other  means  of  propulsion  which  the  ever  advancing 
spirit  of  invention  might  discover.  Such  a  prohibition 
would  much  more  naturally  have  been  put  in  a  positive, 
express  form.  The  public  good  required  that  the  common 
council  should  be  at  liberty  to    place  at  the  service  of 
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the  public  street  raUroads  with  all  the  valuable  improve- 
ments in  the  means  of  propulsion  which  ingenuity  and 
science  should  from  time  to  time  discover,  the  matter  of 
public  safety  and  public  inconvenience  being  left  to  be 
considered  by  the  common  council.  It  is  the  duty  of  courts 
to  interpret  statutes  in  aid  of  their  manifest  object.  So 
that  so  far  as  concerns  the  objections  to  the  nature  of  the 
motive  power  and  the  method  by  which  it  is  used,  my 
opinion  is  that  it  ought  not  to  be  maintained.    *    *    ♦    * 


NoTB. —  In  the  above  case,  the  injunction  prayed  for  was  gpimted,  upon 
the  ground,  among  others,  that  the  City  Council  had  sought  to  evade  the 
provision  of  the  charter  which  required  the  franchise  to  construct  and 
maintain  street  railways  to  be  awarded  to  the  highest  bidder  at  public 
auction.  The  court  held  that  this  meant  the  highest  cash  bidder  ;  whereas 
the  City  CouncU  had  bartered  away  the  franchise  for  a  certain  amount  of 
giravel  to  be  placed  on  the  streets. 

An  appeal  was  taken  to  the  United  States  Circuit  Court  of  Appeals 
{Hart  ▼.  Buekner^  54  Fed.  Rep.  925),  where  the  decree  was  confirmed. 

See  Index  to  this  and  preceding  volume,  title  "  Statutes  construed.* 
,  fieeaoteto^.  Louiiy.  W.  U.  TeL  Co.  (second decision), jxxt 
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Staot  Reeves  et  al.  v.  Philadelphia  Traction  Com- 
pany ET  AL.,  Appellants. 

Howard  Watkin  et  al.  v.  West  Philadelphia  Pas- 
senger Railway  Company  et  al.,  Appellants. 

William  H.  Haines  et  al..  v.  Twenty-second  Street 
AND  Allegheny  Avenue  Passenger  Railway  Com- 
pany ET  AL.,  Appellants. 

Pennsj/lvania  Supreme  Court,  Jan,  S,  1893. 

(152  Pa.  St.  158.) 

Electric  stbebt  railway.— Mxjnicipal.  control.— Construction  of 
statute  and  ordinance.— constitutional  law. 

The  Pexmsylvania  statute  of  1876,  which  permits  those  operating  passen- 
ger railways  in  cities  of  the  first  class  to  use  other  than  animal  power 
when  authorized  by  municipal  councils,  is  not  unconstitutional  as  being 
local  or  special  legislation. 

It  authorizes  the  use  of  the  overhead  trolley  electrical  system. 

Held,  also,  that  a  municipal  ordinance  authorizing  the  erection  and  main- 
tenance of  appliances  for  such  system  by  a  lessor  company,  conferred 
such  authority  upon  a  lessee  in  exclusive  control  of  the  road,  although 
not  named  in  the  ordinance. 

Appeal  from  decrees  in  three  actions,  granting  prelim- 
inary injunctions  to  abutting  owners  to  restrain  mainte- 
nance of  overhead  trolley  system. 

Rufus  E.  Shnpley  and  John  O.  Johnson^  with  them 
David  W.  Sellers^  for  appellant. 

Richard  C,  Dale^  John  C.  Bullitt,  and  Logan  M.  BvUitt 
with  him,  for  appellee. 

Mitchell,  J. :  The  questions  presented  by  these  cases 
nr«»  exclusively  of  law,  and  may  be  conveniently  summed 
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op  as,  first,  has  the  Legislature  authorized  the  apx)ellant 
companies  to  do  the  acts  complained  of,  and,  secondly,  if 
so,  has  snch  authority  become  operative  by  the  consent  of 
the  municipal  councils,  validly  given  ? 

It  is  conceded  that  no  such  authority  is  contained  in  the 
charter  of  the  companies.  But  by  the  act  of  May  8,  1876, 
P/L.  147: 

FkaBenger  railways  in  any  and  aU  cities  of  the  first  class  •  •  •  may 
use  other  than  animal  power  •  •  •  whenever  authorized  so  to  do  by 
the  councils  of  such  city,  and  the  limitations  contained  in  any  of  the 
charters  of  passenger  railway  companies,  restricting  them  to  the  use  of 
hone  power,  be,  and  the  same  are  hereby  repealed,  provided,  etc. 

If  this  statute  is  constitutional,  it  supplies  the  necessary 
authority.  It  is  claimed,  however,  that  it  trangresses  the 
prohibition  of  article  3,  section  7,  of  the  Constitution,  in 
that  it  is  a  local  or  special  law  amending  or  extending  the 
charter  of  a  corporation.  But  under  the  settled  construc- 
tion of  this  section,  classification  of  subjects,  including 
cities,  is  i)ermissible,  and  legislation  which  applies  alike  to 
all  the  members  of  a  class  is  not  local  or  special,  but  gen- 
eral. The  important  inquiry,  therefore,  is  whether  the  act 
of  1876  is  upon  a  subject  as  to  which  the  classification  of 
cities  ^is  proper.  Repeated  decisions  of  this  court  have 
marked  out  the  lines  upon  which  such  classification  may 
proceed.  It  is  not  necessary  to  cite  them  all,  but  in  one  of 
the  latest,  Wyoming  Street^  137  Pa.  494  (503),  our  Brother 
Williams  has  put  the  test  into  the  compactest  phrase: 
**The  test,  therefore,  by  which  all  laws  may  be  tried,  is 
their  effect.  If  they  operate  upon  the  exercise  of  some 
I)ower  or  duty  of  a  municipality  of  the  given  class  *  *  * 
they  are  general ; ' '  and  he  gives,  as  an  example :  ^ '  An  act 
relating  to  the  lighting  of  streets  in  cities  of  the  third  class 
would  be  a  general  law."  The  control  of  the  vehicles  that 
shall  be  used  on  the  public  streets  for  the  general  convey- 
ance of  passengers,  the  rate  of  speed,  and  the  motive 
power  by  which  they  shall  be  propelled,  is  equally,  or  even 
more  peculiarly,  the  subject  of  municipal  duty.    In  fact. 
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public  conveynnces,  whether  ferry  boats,  barges,  hackney 
roaches  or  omnibuses,  have  been  subjects  of  police  regula- 
tion and  license  as  Ions:  as  thev  have  been  known  or  used 
in  Pennsylvania.  The  act  of  1876  is  theref«Te  upon  a  sub- 
ject proper  for  municipal  classification,  and  is  a  general 
law.  It  takes  off  restrictions  previously  existing  as  to  the 
motive  power  of  cars  upon  streets,  and  commits  the  whole 
subject  to  the  control  of  the  cities  themselves,  acting 
through  their  councils.  This  is  its  effect,  and  that  is  the 
test  of  its  constitutionality.  That,  incidentally  it  has 
affected  and  enlarged  the  charters  of  certain  railway  cor- 
lx)ration8,  does  not  vitLite  it  as  an  exercise  of  unquestion- 
able police  powers  over  subjects  within  their  proper 
province.  The  second  clause  of  the  act,  exi>ressly  repeal- 
ing the  charter  restrictions  to  horse  power  as  a  motor,  is 
not  an  essential  part  of  its  substance,  and  might  have  been 
omitted  without  impairing  its  general  scope  and  effect.  It 
was  manifestly  added  to  prevent  any  question  of  the  appli- 
cation of  the  act  to  companies  already  chartered. 

The  le.Mrned  court  below  thought  itself  bound  by  the 
decision  in  Weinman  v.  Pass.  Ry.  Co,^  118  Pa.  192,  but 
there  is  a  distinction  between  the  cases  that  is  capable  oi 
sharp  definition.  The  statute  involved  in  that  case  was 
one  relating  to  the  formation  of  corporations.  In  the  lan- 
^age  of  the  opinion :  "  The  subject  of  this  statute  is  street 
railway  companies,  which  is  a  subject  for  general  legisla- 
tion ;  while  the  statute  professes  to  deal  only  with  a  limited 
number  of  these  railways,  and  these  are  selected  by  refer- 
ence to  their  location  in  certain  cities.  Under  the  guise  of 
a  general  law,  we  have  here  one  which  is  special  because  it 
relates  to  a  few  members  of  the  general  class  of  corpora- 
tions known  as  street  railway  companies ;  and  local  because 
its  operations  are  confined  to  particular  localities. '*  The 
essence  of  that  decision  is  that  the  formation  of  corpora- 
tions, their  corporate  powers,  capital  stock,  dividends,  etc., 
have  no  relation  to  the  classification  of  cities,  and  cannot 
be  made  in  any  way  to  depend  thereon.  The  act  of  1876, 
on  the  contrary,  as  we  have  seen,  has  nothing  to  do  with 
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the  formation,  stock  or  dividends  of  passenger  railway 
companies,  but  refers  solely  to  the  management  of  their 
cars  on  the  pnblic  streets,  a  subject  having  close  relation  to 
the  powers  and  duties  of  the  municipal  authorities  to 
which  the  act  commits  its  control. 

An  interesting  and  most  important  question,  whether  the 
grant  of  a  right  to  build  a  passenger  railway,  or  any  simi- 
lar franchise,  does  not  carry  with  it,  at  least  in  the  absence 
of  specific  limitations  or  prohibitions,  the  right  from  time 
to  time  to  operate  it  by  new  methods  and  motive  powers, 
developed  in  the  progress  of  invention  and  experience,  was 
earnestly  argued  by  aj)pellants,  and  the  cases  cited  make  a 
strong  showing  in  favor  of  such  view.  We  have  already 
held  in  Philadelphia  v.  Ridge  At.  R.  W.  Co.,  143  Pa.  St. 
444,  472,  that,  in  the  matter  of  repaving,  "the  company  is 
bound  to  keep  pace  with  the  progress  of  the  age  in  which 
it  continues  to  exercise  its  corporate  rights ; "  and  the  argu- 
ment is  that  the  measure  of  its  duties  must  also  be  the 
measure  of  its  rights.  We  do  not,  however,  find  it  neces- 
sary to  pass  upon  this  question  in  the  present  case,  and  we 
refer  to  it  only  to  avoid  the  possible  implication  that  we 
deemed  it  untenable. 

Coming,  now,  to  the  second  question,  whether  the  legis- 
lative grant  has  been  made  operative  by  the  assent  of  coun- 
cils, we  find  that,  by  ordinances  of  various  dates  in  1891 
and  1892,  consent  to  the  erection  of  the  needful  appliances, 
and  the  operation  of  the  roads  by  overhead  electric  wires, 
was  given  by  councils  to  the  Continental,  the  West  Phila- 
delphia, and  the  Twenty-second  Street  Railways,  each 
specifically  by  name.  The  Philadelphia  Traction  Company 
was  not  named  in  any  of  the  ordinances,  and,  as  it  alone 
had  authority  in  its  charter  to  use  the  electric  system,  the 
learned  court  below  held  the  consent  to  be  insufficient.  As 
we  have,  however,  held  the  act  of  1876  to  be  constitutional, 
and  as  that  act  supplies  the  authority  wanting  in  the  char- 
ters, it  might  be  enough  to  stop  here,  and  rest  the  case  upon 
that  statute.  But  as  another  view  leads  to  the  same  result^ 
it  will  be  well  to  present  that  also. 
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It  appears  in  the  answers,  and  is  undisputed,  that  the 
Philadelphia  Traction  Company  is  the  lessee  for  long  terms  of 
years  of  the  three  other  companies  defendant,  and  that  each 
of  them  is  operated  exclusively  by  its  lessee.  In  each  case 
the  two  companies,  lessor  and  lessee,  are  in  the  exclusive 
management  and  operation  of  the  latter,  which  has  all  the 
powers  and  authority  of  the  lessor,  except  the  sole  reserved 
franchise  to  be  a  corporation,  and  has,  in  addition,  its  own 
express  and  specific  franchise  to  make  contracts,  and  lease 
and  operate  roads,  and  furnish  motive  power.  In  their 
aspect  to  the  public,  as  regards  their  powers  and  their 
duties,  the  two  companies  are  as  one,  and  in  the  doing  of 
any  specific  thing,  whether  it  should  be  done  with  the  right 
hand  or  the  left,  is  to  the  public  immaterial.  What  the 
public  interests  are  concerned  with  is  the  thing  itself 
which  is  to  be  done,  not  the  technical  name  of  the 
corporation  that  is  to  do  it;  and  when,  therefore,  the 
councils  gave  their  consent  to  the  operation  of  the  electric 
system  upon  the  streets  occupied  by  these  railway  lines, 
the  presumption  is  that  it  was  the  thing,  more  than  the 
person,  that  occupied  their  attention.  The  scope  of  legis- 
lative acts,  whether  statutes  or  ordinances,  is  to  be  deter- 
mined by  the  intention  of  the  enacting  body,  and  while 
that  is  to  be  sought  in  the  language  employed,  yet,  if  the 
meaning  is  clear,  it  is  not  rendered  ineffective  by  the  use 
of  inapt  words.  They  may  make  the  meaning  more  difficult 
to  reach,  but  not  the  less  paramount  when  ascertained.  In 
the  present  case  the  thing  to  be  done  was  the  operation  of 
the  railways  on  the  streets  named  by  the  overhead  electric 
system,  and  the  corporation  by  which  in  fact  it  was  to  be 
done  was  the  Traction  Company.  Whether  by  virtue  of 
its  own  powers,  or  by  those  of  its  lessor,  was  of  no  moment 
to  the  public  interests,  for,  as  already  said,  all  the  powers 
of  both  were  in  the  same  hands.  But  the  street  railway 
companies,  though  they  had  parted  with  the  present  con- 
trol of  all  their  powers  except  the  reserved  franchise  to  be  a 
corporation,  were  nevertheless  the  owners,  not  only  of  all 
the  franchises,  but  of  all  the  i^lant  or  property  necessary  for 
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the  use  of  such  franchises.  To  them,  by  virtue  of  their 
reversionary  interests,  it  would  all  finally  come,  upon  the 
tennination  of  the  lease,  whether  by  its  own  limitations,  or 
by  surrender  for  forfeiture,  or  new  contract.  There  was 
therefore  a  legal  propriety  in  naming  such  company  as  the 
grantee  of  the  city's  consent  that  the  thing  should  be  done. 
But  whether  or  not  this  consideration  entered  into  the 
matter  at  all,  the  circumstances  leave  no  room  for  doubt 
that  the  consent  of  councils  was  that  the  thing  should  be 
done  by  the  two  corporations  acting  together  as  one,  and 
such  consent,  whether  it  named  one  or  the  other,  was  meant 
to  be  oi)erative  as  to  both.  This  is  the  common  sense  view 
of  the  action  and  intent  of  councils,  plain  to  all  men.  The 
subject  was  within  their  control,  and  what  they  meant  by 
the  ordinance  is  the  law  of  this  case.  To  refine  it  away  and 
defeat  its  purpose  by  technicalities  would  be  a  misuse  of 
l^al  principles,  which  are  instruments  to  ascertain,  not  to 
defeat,  legislative  intent.  We  are  clearly  of  opinion  that 
the  consent  of  councils,  expressed  in  the  ordinances  on  the 
subject,  was  sufficient. 
Decrees  reversed,  injunctions  dissolved,  and  bills  dis- 
with  costs. 


KoiB.— See  note  to  St  LouU  v.  W.  U.  Td.  Co,  (second  deoision),  pott. 
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The  State,  Eleanor  Green,  Prosecutrix,  v.  The  Inhab- 
itants OF  the  City  of  Trenton  and  the  Trenton 
Horse  Railroad  Company. 

Ntw  Jer9ey  Supreme  Courif  Jam.  8^  189S» 

(54  N.  J.  L.  08.) 

Elbotbio  stbbbt  railway.— Municipal  coNTBOL.—  ABiTrTiMO  ownbr.— 

Gbbtiorari. 

(Head-note  by  the  court): 

The  provisions  of  the  act  (Rev.  Supp.,  p.  369,  §  80).  empowering  the  street 
railways,  with  the  consent  of  the  municipal  authorities,  to  use  electric  or 
chemical  motors  or  grip  cables  as  the  propelling  power  of  their  cars 
instead  of  horses,  does  not  legalize  the  erection  of  poles  and  the  stretch- 
ing of  wires  in  a  public  street  as  a  part  of  a  system  of  electrical  railroad- 
ing. 

An  ordinance  which  purports  to  grant  permission  to  erect  such  polefl  and 
stretch  such  wires  is  illegal. 

An  abutter,  owning  to  the  middle  of  a  street,  can  use  the  writ  of  certiorari 
to  test  the  validity  of  an  ordinance  which  purports  to  confer  the  power 
to  place  such  posts  upon  his  land  lying  in  the  street. 

Writ  of  certiorari  to  review  an  ordinance  authorizing 
the  defendant,  the  Trenton  Horse  Railroad  Company  to 
adopt  the  nse  of  electricity. 
The  following  statement  of  facts  is  by  Reed,  J. : 
This  writ  of  oerliorari  brings  into  this  court  the  follow- 
ing ordinance  passed  by  the  common  council  of  the  city  of 
Trenton : 

*  A  supplement  to  an  ordinance  entitled  *'  An  ordinance  to  authorise  the 
Trenton  Horse  Railroad  Company  to  construct  their  road  or  track  through 
the  streets  of  the  city  of  Trenton."  passed  July  twenty-sixth,  eighteen 
hundred  and  sixty-three.  Whereas,  application  has  been  made  to  the 
common  council  of  the  city  of  Trenton  by  the  Trenton  Horse  Railroad 
Ck>mpany  for  permission  to  use  electric  motors  as  the  propelling  power  of  its 
cars  through  the  streets  of  said  city ;  and  wliereas,  tlie  said  company  has 
entered  into  a  written  agreement  with  tlie  inhabitants  of  the  city  of 
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Trenton  not  to  lay  or  use  in  the  streets  of  the  city  of  Trenton  any  rails  not 
haying  inside  flanges,  and  known  as  a  ''  T"  rail,  and,  further,  that  it  will, 
at  such  time  when  an  extension  of  the  territorial  limits  of  the  city  shall 
embraoe  any  streets  or  roads  upon  which  any  such  rails  shall  be  laid, 
(which  rails  shall  be  used  or  controlled  by  such  company  in  the  operating 
of  its  railway  system),  immediately  remove  the  same,  and  replace  them  with 
rails  having  inside  flanges,  which  agreement  is  now  on  file  in  the  oflice  of  the 
city  clerk :  Now,  therefore,  the  inhabitants  of  the  city  of  Trenton  do  ordain: 
Section  1.    That  permission  be,  and  the  same  is  hereby,  granted  to  the 
*'  Trenton  Horse  Railroad  Company,"  of  the  city  of  Trenton,  to  use  electric 
motors  as  the  propelling  power  of  its  cars  on  all  of  the  lines  of  the  city  of 
Trenton  which  they  now  or  hereafter  may  control  and  operate,  to  be  sup- 
plied with  electricity  from  properly  guarded  overhead  wires,  supported  by 
poles  at  least  twenty  feet  high ;  which  poles  on  Hamilton  avenue  and  on 
Clinton  street,  from  said  avenue  to  State  street,  and  on  State  street,  from 
Assanpink  creek  to  the  waste-weir,  between  Calhoun  and  Prospect  streets, 
shall  be  of  iron  or  steel,  and  along  the  remaining  parts  of  its  lines  shall  be 
of  dressed  and  painted  cedar  or  other  suitable  wood ;  which  poles  are  to  be 
placed  v^thin  the  curb  line,  opposite  to  each  other,  and  connected  with 
steel  wires ;  provided,  when  any  of  such  wooden  poles  shall  be  removed 
or  replaced,  they  shall  be  replaced  with  such  iron  or  steel  poles.    Sec.  2. 
That  the  location  and  placing  of  the  poles  shall  be  under  the  supervision 
and  direction  of  the  city  surveyor  and  the  committee  on  railroads  of  com- 
mon council.    Sec.  3.  This  permission  is  granted    upon  the   following 
terms  and  conditions :    (1)  The  poles  shall  be  placed  at  least  one  hundred 
and  twenty-five  (125)  feet  apart.    (2)  The  said  company,  before  commenc- 
ing the  work  of  constructing  their  overhead  plant,  shall  present  to  said 
committee  on  railroads  and  bridges  a  detailed  plan  of  such  construction, 
the  same  to  be  approved   by  said  committee,  in  writing,  before   any 
work  is  done  under  the  permission  hereby  granted.    (8)  The  said  com- 
pany 18  to  maintain  gates  upon  the  sides  of  the  platforms  of  their 
cars,  so  that  ingress  and  egress  to  and  from  said  cars  can  only  be  had 
from  the  side  of  the  car  nearest  to  the  curb.    All  new  cars  placed  upon  the 
lines  of  the  company  shall  be  of  the  most  approved  pattern,  and,  except 
sammeror  open  cars  and  tow-cars,  shall  have  enclosed  platforms.    (4) 
That  the  said  company  shall  commence  the  construction  of  such  electrio 
systems  on  or  before  the  first  day  of  April  next,  and  complete  the  same, 
and  operate  and  propel  its  cars  with  electricity  on  all  its  lines  within  the 
city,  by  the  first  day  of  April,  A.  D.  1892.    (5)  The  said  company  shall  run 
its  cars  at  such  rate  of  speed,not  exceeding  twelve  miles  an  hour,  as  may  be 
required  by  the  common  council,  and  on  its  branch  lines  running  on  State 
street  ea^  of  Clinton  avenue,  and  on  Hauiilon  avenue,  shall  run  a  suffici- 
ent number  of  cars  to  make  at  least  thirty  (30)  round  trips  daily,  at  regular 
intervals.    Sec.  4.  Nothing  in  this  ordinance  shall  be  construed  to  repeal* 
altar,  or  modify  the  agreement  referred  to  in  the  preamble  hereto,  but 
the  said  agreement  is  hereby  declared  to  continue  in  full  force  and  effect. 
Sec  5.  That  the  said  company  shall  pay  for  the  advertising  of  this  ordin- 
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ance  according  to  law,  and  this  ordinance  shall  not  go  into  effect  until 
payment  for  said  advertisement  shall  have  been  made  bj  said  companj. 
and  they  have  filed  with  the  city  clerk  a  written  acceptance  of  the  provis- 
ions  and  conditions  of  this  ordinance,  executed  by  them  in  the  manner 
corporations  are  required  by  law  to  execute  such  instruments :  and  a 
failure  to  file  such  written  acceptance  within  sixty  days  after  the  passage 
of  this  ordinance  shall  be  deemed  and  taken  to  be  a  refusal  so  to  do  on  the 
part  of  said  company,  and  thereupon  all  right  and  privileges  to  them 
hereby  granted  shall  forever  cease  and  be  at  an  end. 

The  provisions  of  this  ordinance  were  accepted  by  the 
defendants.  The  railroad  company  prepared  a  detailed 
plan,  showing  the  location  of  the  various  poles  which  they 
propose  to  erect  within  the  curb  lines  of  State  street,  and 
one  of  said  poles  is  to  be  erected  upon  the  land  of  the  pros- 
ecutrix, in  State  street,  within  the  curb  line  thereof. 

W.  8.  Oummere  and  Barker  Oummercy  tot  the  prose- 
cutrix. 

R.  S.  Woodruffs  A.  Q.  Keasbet/y  and  Theodore  Runyon, 
for  the  defendants. 

The  opinion  of  the  court  was  delivered  by  Beed,  J.:  The 
ordinance  brought  up  by  this  writ  is  attacked  upon  the 
ground  that  the  Common  Council  of  the  city  of  Trenton  did 
not  possess  the  power  to  enact  it. 

The  defendants  rest  their  claim  that  such  power  existed 
in  the  Common  Council  upon  the  terms  of  an  act  of  the 
Legislature  passed  in  1886.  Supp.  Rev.,  p.  369.  The  sec- 
ond section  of  that  act  is  in  the  following  words  : 

That  any  street  railroad  company  in  this  State  may  use  electric  or 
chemical  motors  or  grip  cables  as  the  propelling  power  of  ito  oars,  instead 
of  horses :  Provided,  it  shall  first  obtain  the  consent  of  the  municipal 
authorities  having  charge  of  the  public  highways  or  streets  on  which  it  is 
proposed  to  use  such  motors  or  grip  cables. 

The  question  propounded  is  whether,  by  the  terms  of  the 
acti  the  Common  Council  is  invested  with  the  power  to 
irrant  to  a  street  railway  company  the  privilege  of  placing 
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obstractions  in  the  street  in  the  shape  of  poles  and  wires. 
The  coniisel  for  the  defendants  contend  for  the  existence  of 
this  "power  in  the  mnnicipal  body.  The  connsel  for  the 
prosecntrix,  on  the  contrary,  insists  that  the  power  of  the 
council  is  limited  to  a  g^sjit  of  a  permission  to  use  motors 
upon  or  attached  to  the  cars,  but  does  not  extend  to  a  per- 
mission to  erect  structures  upon  the  street,  although  for  the 
purpose  of  supplying  sach  motors  with  the  electric  fluid. 

The  canon  of  construction  to  be  applied  to  this  grant  of 
power  is  entirely  settled.    As  against  the  public  grantor, 
the  grantee  must  rely  ui)on  the  express  words  in  the  stat- 
ute, or  upon  a  necessary  implication.     If  there  exists  a 
doubt  as  to  the  extent  of  the  grant,  or  any  ambiguity  as  to 
its  terms,  such  doubt  must  be  resolved  against,  and  such 
ambiguity  must  operate  against,  the  grantee,  in  favor  of 
the  public. 

Bridge  Co.  v.  BoboJcen,  13  N.  J.  Eq.  (2  Beas.)  94 ;  Del  A 
Rat.  Canal  and  C.  &  A.  R.  &  T.  Co.  y.  Rar.  &  Del.  Bay 
R.  Co.  et  al.,  16  N.  J.  Eq.  (1  0.  E.  Gr.)  372 ;  Sunderland 
on  Statutory  Construe,  p.  378. 

The  power  conferred  is  to  use  electric  or  chemical  motors 
or  grip  cables  as  the  propelling  power  of  cars,  instead  of 
horses. 

The  point  to  be  now  ascertained  is,  what  was  meant  by 
electric  or  chemical  motors,  as  those  words  were  employed 
by  the  Legislature  ? 

To  assist  in  the  ascertainment  of  the  import  of  these 
words,  much  testimony  has  been  taken  to  show  the  methods 
by  which  electricity  was  applied  in  operating  railroads  at 
the  time  of  the  passage  of  the  act  of  1886 ;  also  to  show  the 
progress  of  electrical  railroading  since  that  time ;  also  to 
exhibit  the  opinion  of  experts  regarding  what  was  compre- 
hended by  the  word  motor.  From  this  testimony  it 
api)ears  that  on  March  6,  1886,  the  date  of  the  passage  oi 
the  act  under  consideration,  there  were  then,  and  had  been 
for  five  years,  in  operation  electric  motors,  the  use  of 
which  would  be  indubitably  within  the  provisions  of  this 
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act.  These  motors  were  placed  within  the  cars.  The 
result  of  the  use  of  these  motors  was  to  discharge  the 
horses  from  service,  and  so  diminish,  instead  of  increasing, 
the  extent  to  which  the  cars  had  occupied  the  street.  This 
is  known  as  the  storage  battery  system. 

Then  there  was  another  system  in  nse,  in  which  elec- 
tricity was  not  stored  in  the  motor,  but  was  conducted  to 
the  motor  along  a  third  rail,  laid  between  the  two  rails 
ui>on  which  the  car  wheels  move.  Then  there  was  another 
similar  system,  in  which  the  electric  fluid  was  conducted 
along  an  insulated  wire  under  ground,  and  communicated 
to  the  motor  through  a  slot.  It  is  perceived  that  the  opera- 
tion  of  neither  of  these  systems  involved  the  obstruction 
of  the  street  to  an  extent  greater  than  before. 

Then,  about  the  date  of  the  passage  of  the  act  of  1886, 
there  wns  put  in  operation  a  half  mile  of  railroad  in  Balti- 
more by  the  use  of  an  overhead  wire,  from  which  the  fluid 
was  CO  duo  <id  to  the  motion-producing  apparatus  vrithin 
t'le  car.  The  overhead  wire  was  supported  by  x>oles  placed 
in  the  street,  and  so  involved  an  obstruction  to  the  use  of 
the  street  which  had  not  theretofore  existed.  This  is  the 
trolley  system,  which  the  defendants  are  trying  to  utilize 
with  the  aid  of  the  questioned  ordinance. 

The  use  of  electricity  at  the  date  of  the  passage  of  the 
Act  of  1886  was  in  an  experimental  stage.  Indeed,  it 
has  not  yet,  and  probably  will  not  for  some  time,  entirely 
emerge  from  this  condition.  So  far  as  electricity  had  been 
practically  used  as  a  motive  power  in  the  propulsion  of 
cars,  there  is  nothing  to  indicate  that  the  Legislature,  from 
its  knowledge  of  such  use,  could  have  intended,  when 
speaking  of  a  motor,  anything  more  than  an  appliance 
attached  to  a  car,  by  which  the  electric  force  was  stored, 
or  was  received  and  transmitted  into  motion.  There  is 
nothing  to  indicate  that  it  was  intended  by  the  use  of  the 
term  "  electric  motor"  to  include  any  apparatus  outside  of 
the  car  which  would  cause  an  additional  obstruction  to 
public  travel,  and  an  additional  inconvenience  to  the 
abutting  land  owners.     The  views  of  the  experts,   also, 
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make  it  entirely  clear  that  while,  as  one  witness  says, 
•'motor''  was  sometimes  loosely  used  to  designate  a  whole 
car,  it  was  never  employed  to  designate  anything  not  a 
part  of  the  car.  Constrain^?  this  act  in  the  light  of  the 
condition  of  electric  railroading  in  March,  1886,  and  of  the 
views  of  the  experts,  I  think  it  clear  that  the  word 
**motor"  meant  the  motion-producing  contrivance  in  the 
car. 

But  the  defendants  claim  that  since  the  passage  of  the 
act  of  1886  the  relative  merits  of  the  several  systems  have 
been  decisively  tested.  They  claim  that  the  result  of  these 
tests  is  to  demonstrate  that  at  the  present  time  the  over- 
head or  trolley  system  is  the  only  scheme  which  is  commer- 
cially successful ;  that  it  is  the  only  system  by  which  street 
railroads  can  be  run  by  electricity  more  cheaply  than  by 
uiimal  power. 

I  think  that  it  is  true  that  at  the  present  moment  the 
faroUey  system  is  the  best,  and  perhaps  the  only  practicable 
electrical  substitute  for  horse  power.  It  is  uncertain  how 
long  this  will  continue  to  be  true ;  for  scientific  inquiry  and 
experiment  is  astir,  touching  new  methods  in  the  use  of  the 
electric  fluid  for  railway  purposes. 

Now,  the  defendants  insist  that  the  grant  of  power  to  use 
an  electric  motor  carries  with  it,  by  implication,  the  privi- 
lege of  employing  such  accessories  as  are  necessary  to 
utilize  the  express  grant.  Assuming  that  the  overhead  or 
trolley  system  is  the  only  one  by  which  the  use  of  an  elec- 
tric motor  can  be  made  commercially  successful,  they  claim 
that  the  right  to  use  this  system  springs  out  of  the  express 
grant.     This  is  the  substance  of  the  defendants'  insistance. 

]S'ow,  I  think  it  true  that  the  express  grant  did  carry 
with  it  certain  incidental  privileges.  This  is  perceived  in 
the  grant  of  power  to  employ  grip  cables,  which  obviously 
includes  the  right  to  change  the  street  between  the  tracks 
so  as  to  adjust  it  to  the  purposes  of  cable  movement.  In 
like  manner  the  laying  of  a  third  rail  or  a  wire  between  the 
metals  would  be  regarded  as  an  incidental  privilege  in 
operating  an  electric  motor  in  the  methods  already  men- 
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tioned.  These  would  not  ohange  the  character  of  the  street 
railroad  in  respect  of  the  extent  of  its  occupation  of  the 
street. 

But  the  claim  of  the  defendants  goes  far  beyond  this. 
Their  pretension  goes  to  this  extent :  that  if  any  scheme  of 
supplying  electric  fluid  to  electric  motors  is  essential  to  the 
economical  operation  of  a  railroad,  then  there  exists  a 
power  to  erect  any  structure  which  may  be  a  part  of  such 
system. 

I  am  unable  to  [take  this  view  of  the  implied  powers 
granted  in  the  act  of  1886.  It  would  involve  consequenoes 
never  intended  by  the  Legislature.  According  to  this  con- 
struction of  the  act,  if  the  erection  of  an  engine-house  in  a 
public  square,  for  the  operation  of  cables  or  the  generation 
of  electricity,  should  be  a  part  of  such  a  system,  such  struct- 
ure would  be  protected  by  the  terms  of  the  statute.  If  such  a 
system  of  electrical  or  cable  movement  of  cars  involved  the 
elevation  or  depression  of  railway  tracks  so  that  the  part 
of  the  street  occupied  by  the  metals  would  become  useless 
for  ordinary  travel,  this  would  also  be  within  the  protection 
of  the  act.  If  the  scheme  included  the  construction  of  a 
solid  wall  along  the  tracks,  or  the  entire  exclusion  of  any 
passage-way  between  the  sidewalk  and  wagon- way,  it  would 
be  validated  by  the  act.  It  seems  too  obvious  for  argument 
that  the  Legislature  had  no  intention  to  grant  privileges  so 
extensive  and  burdensome  as  these.  But  if  the  term  motor 
is  to  be  held  to  include  posts,  arms  and  wires  in  the  street, 
or  if  it  be  held  that  the  right  to  use  a  motor  impliedly  carries 
with  it  the  right  to  employ  these  posts,  arms  and  wires,  it 
would  seem  difficult  to  define  what  obstruction  in  a  street 
might  not  be  legalized  by  this  act. 

I  think  it  clear  that  there  was  never  any  legislative 
design,  expressly  or  by  implication,  to  empower  a  private 
corporation  to  change,  or  to  grant  power  to  a  Common 
Council  to  permit  such  corporation  to  change  the  character 
of  a  street  railway. 

I  mean  by  the  term  ^'character  of  a  street  railway"  its 
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method  of  using  a  publio  street  as  such  nse  has  heretofore 
been  recognized. 

The  placing  of  the  tracks  level  with  the  surface  of  the 
street,  the  distance  between  the  rails,  the  location  of  the 
rails  in  the  street,  the  condition  of  the  street  between  the 
Tails,  have  always  been  carefully  regulated  so  as  to  present 
practically  no  interference  with  the  use  of  the  entire  street 
for  all  kinds  of  vehicles.  It  is  because  of  this  feature  of 
street  railways  that  their  occupation  of  a  street,  as  distin- 
guished from  that  of  steam  railways,  has  been  held  to  be 
bnt  a  modification  of  the  ordinary  use  of  streets  by  vehicles. 
It  was  this  characteristic  that  was  recognized  by  Chancellor 
Obekk  as  the  ground  of  decision  in  the  case  of  HinchTnan  v. 
The  Patterson  Horse  R.  R.  Co.,  17  N.  J.  Eq.  (2  C.  E. 
Or.)  80. 

Hie  Chancellor  alludes  in  his  opinion  in  that  case  to 
these  material  facts :  That  the  road  was  required  to  be  laid 
level  with  the  street ;  that  there  was  no  embankment  or 
excavation ;  that  the  use  of  the  road  was  nearly  identical 
with  that  of  the  ordinary  highway,  and  the  motive  power 
^ras  the  same.  It  was  upon  the  ground  of  similarity  of  uses 
by  a  street  railway  and  ordinary  vehicles  that  the  railroad 
company  in  that  case  evaded  an  injunction. 

Now,  it  should  require  the  clearest  expression  of  the 
legislative  intention  to  warrant  a  claim  by  one  of  these  cor- 
]>orations  that  it  possesses  the  prerogative  of  permanently 
depriving  the  public  of  the  use  of  an  inch  of  the  public  high- 
-way .  Not  only  \b  there  an  absence  of  such  an  expression  of 
intent,  but  there  seems  to  be  manifested  in  the  form  of  the 
grant  of  power  an  adverse  purpose.  The  grant  is  of  i)ower 
to  substitute  motor  for  horses.  It  seems  to  indicate  that 
-while  horses  need  not  be  used,  but  another  motive  power 
may  be  applied,  yet  the  road  shall  in  all  other  respects 
retain  its  character.  It  would  seem  to  exclude  the  notion 
that  a  comi)any  can  erect  obstructions  in  a  public  street, 
which  obstructions  are  antagonistic  to  the  ordinary  use  of 
the  street^  and  strange  and  novel  in  the  operation  of  a  horse 
xailroad. 
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But  it  is  to  be  finally  remarked  that  the  implication  of 
the  grant  of  this  i^jwev  is  not  a  necessary  one ;  for  an  elec- 
tric motor  may  be  operated,  as  we  have  shown,  without 
street  obstruction. 

And,  in  respect  of  the  trolley  system  itself,  it  is  to  be 
observed  that  while  the  erection  of  posts  is  essential  to 
the  successful  operation  of  the  system,  nevertheless  the 
location  of  posts  in  a  public  street  is  not  necessary  for  its 
operatioh.  Posts  placed  upon  private  property  adjoining 
the  street  wiU  subserve  the  purposes  of  this  system.  This 
involves  a  difference  in  expense  and  trouble,  biit  involves 
no  radical  obstacle  to  the  successful  operation  of  the  electric 
motors. 

The  conclusion  is  that  the  act  of  1886  expressly  grants 
only  a  right  to  use — with  the  consent  of  the  municipal 
authorities — an  electric  machine  attached  to  some  part  of 
a  car  for  the  purpose  of  transmitting  electric  energy  into 
car  movement.  The  act  contains  no  implied  grant  of  power 
to  obstruct  the  ordinary  use  of  a  public  street  by  posts, 
wires,  or  any  other  apparatus  designed  to  be  used  in  con- 
nection with  an  electric  motor. 

The  Common  Council  had  no  i)ower  to  authorize  or  con- 
sent to  anything  more  than  the  use  of  an  electric  motor. 
The  ordinance  pretending  to  vest,  as  it  does,  in  the  defend- 
ant corporation,  a  right  to  place  posts  and  string  wires  in 
the  public  streets,  is  a  nullity. 

It  is  perceived  that  this  result  does  not  rest  upon  the 
want  of  power  in  the  Legislature  to  authorize  these  erections 
upon  the  land  of  an  abutting  owner  without  providing 
compensation,  upon  which  question  no  opinion  is  expressed, 
but  rests  ui)on  the  intention  of  the  Legislature  as  expressed 
in  the  act. 

The  defendants  insist,  however,  that  the  prosecutrix  has 
no  standing  from  which  she  can  attack  this  ordinance  by 
the  use  of  the  writ  of  certiorari.  I  think  she  has.  Unless 
these  poles  are  to  be  placed  in  their  intended  position  by 
some  one  having  authority  to  do  so,  tbey  will  constitute  a 
nuisance.     Inasmuch  as  the  prosecutrix  owns  the  fee  to 
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the  middle  of  the  street,  such  an  erection  will  also  be  a 
trespass.  Winter  ▼.  Peterson,  24  N.  J.  L.  (4  Zab.)  621; 
Wuesihoffy.  Seymour  et  aZ.,  22  N.  J.  Eq.  (7  C.  E.  Gr.)  66- 
70 ;  StcUe  ▼.  Laverack,  34  N.  J.  L.  (6  Vr,)  201-208 ;  Water- 
man  on  Trespass,  §§  698,  699. 

The  execution  of  the  project  which  this  ordinance  pro- 
fesses to  authorize  involves  a  special  injury  to  the  prose- 
cutrix, and  she  is  not  bound  to  await  its  accomplishment. 
She  has  the  right  to  anticipate  this  injury  by  testing  the 
l^^ality  of  the  ordinance  which  professes  to  confer  the 
right  to  inflict  it  State,  Danforth  v.  Paterson,  34  N.  J.  L. 
(5  Vr.)  163;  State,  Oregory  v.  Jersey  City,  34  N.  J.  L.  (5 
Vr.)390;  Stale,  Bodine,  Pros.  v.  Trenton,  36  N.  J.  L.  (7 
Vr.)  198. 

TYn&  ordinance  is  set  aside. 


NoTB.— This  oaae  is  cited  in  the  following  cases  in  tliis  rolume :  Sfate^ 
Malmy^  IVtM.  ▼.  Ntwark;  StaU,  Lewit,  Pro$,  ▼.  FrtehoUUn:  Truateei 
Preabifterian  Church  ▼.  State  Board. 

8m  note  to  St*  ixmit  v.  W.  tT,  TeL  Co.  (jMcond  decision),  po9U 
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The  State,  Geobos  A.  Halset,  Prosecutor,  t.  The  Citt 
OF  New  ABE  AND  New  ABE  Passengeb  Railway  Cox- 
pant, 

New  Jertey  Supreme  Courts  Jan.  S,  MM. 
(54  N.  J.  L.  102.) 

Electric  railway.— Municipal  control. 

(Head-note  by  the  court) : 

A  resolution  of  Ck)mmon  Council  giving  consent  to  a  street  raOway  to 
place  poets  and  stretch  wires  in  a  street,  and  prescribing  the  size  and 
location  of  the  poles,  and  limiting  the  speed  of  the  railroads  when 
operated  by  electricity,  is  a  street  regulation,  which,  under  the  ofaartei 
of  Newark,  must  be  by  ordinance. 

Argued  with  preceding  case. 

The  facts  are  stated  by  the  court  as  follows : 

This  writ  of  certiorari  brings  up  a  resolution  passed  by 
the  Common  Council  of  Newark  on  December  17, 1890. 

The  resolution,  in  its  first  clause,  purported  to]  grant  to 
the  Rapid  Transit  Street  Railway  Co.  of  the  city  of  Newark, 
and  to  several  other  companies,  the  right  to  use  electric 
motors  to  be  supplied  with  electricity  from  overhead  wires 
supported  by  posts  to  be  placed  in  the  street. 

The  second  clause  regulates  the  distance  between  the 
posts  ;  imposes  upon  the  companies  the  duty  of  providing 
electric  lights  upon  the  posts  in  the  middle  of  the  street ; 
also  the  duty  of  establishing  a  system  of  transfers ;  also  of 
maintaining  gates  upon  the  sides  of  the  platforms  of  the  cars. 

It  limits  the  maximum  rate  of  speed  of  the  cars.  It  pro- 
vides for  a  substitution  of  some  other  system  for  the  over- 
head system,  under  certain  named  conditions.  These  are 
the  main  points  touched  by  the  resolution.  The  cause 
involves  the  same  question  as  that  of  the  Staie  v.  The  Com- 
mon  Council  of  the  City  of  Trenton^  and  the  two  cases  were 
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syrgned  together ;  the  testimony  taken  in  the  present  case 
l>eing,  by  consent,  used  in  both  cases. 

J.  B.  JEhMTy  and  F.  W.  8tet>enSy  for  prosecutor. 

Riker  &  Hiker^  A.  Q.  Keasbey,  and  Theodore  Hunyon^ 
for  the  defendants. 

The  opinion  of  the  court  was  delivered  by  Reed,  J. : 
The  main  question  discussed  In  this  case  is,  whether  the 
Common  Ciouncil  of  the  City  of  Newark  possessed  the  i)ower 
to  pass  the  resolution,  the  substance  of  which  has  been  set 
oat.  The  power  to  pass  this  resolution  was  claimed  to  exist 
in  the  terms  of  the  Act  of  1886  (Rev.  Supp.  369),  already 
set  forth  in  the  opinion  in  the  preceding  case  of  The  State, 
(freen,  JProseeutrix,  t.  Trenton  JB.  R.  H.  Co. 

The  ordinance  in  that  case  conferred  privileges  similar  to 
the  ordinance  in  this. 

All  that  was  said  in  the  previous  case  relative  to  the 
mcope  of  the  act  of  1886  is  applicable  in  this  case. 

^e  result  is,  that  the  resolution  must  be  regarded  as  a 
nullity. 

But,  if  it  should  be  conceded  that  there  was  power  in  the 
Common  Council  to  deal  with  the  subject  matter  of  the  res- 
olution, I  think  such  power  should  ^have  been  exerted  by 
ordinance. 

The  grants,  restrictions,  and  limitations  contained  in  the 
resolutions,  were  regulative  of  the  use  of  the  streets. 

That  the  regulations  of  streets  shall  be  by  ordinance  or 
by  law,  and  not  by  resolution,  seems  to  be  the  necessary 
conclusion,  from  the  language  of  section  30,  paragraph  7, 
and  section  96,  paragraph  3,  of  the  Charter  of  Newark,  P. 
L.  1867,  pp.  132,  162;  State  v.  Hohoken,  36  N.  J.  L.  (6  Vr.) 
205 ;  Ibid.  336  ;  State  v.  LanAertvilL ^  45  N.  J.  L.  (16  Vr.) 
379 ;  Peopled  Oas-Light  Co.  v.  Jersey  City,  46  N.  J.  L. 
(17  Yr.)  297. 

In  regard  to  the  right  of  the  prosecutor  to  sue  out  this 
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writ,  it  appears  that  the  poles  in  front  of  his  pro{>ert7  were 
to  be  placed  in  the  middle  of  the  street. 

In  Springfield  avenue  the  poles  were  placed,  or  some  of 
the  i>oles  were  placed,  entirely  upon  his  land.  If  placed 
in  accordance  with  the  directions  of  the  resolution,  each 
pole  would  be  partly  upon  his  land,  and  the  arms  upon  ihe 
post  would  sweep  over  it. 

This  gives  the  prosecutor  a  footing  in  court  to  try  the 
legality  of  the  resolution. 

The  resolution  is  set  aside. 


NaTB.^S6e  note  to  St.  Louia  ▼.  W.  U,  Tel.  Co.  (second  deoisioiiX  poA 


Hainxs   ▼•   Twenty-Second    Street   and   AxLEOHiorT 
Avenue  Passenger  Railway  Company. 

PhUadaphia  (Pa,)  Co.  Common  PUku,  Jui^  9^  1899. 

(1  Ptu  Diat  Rep.  606.) 

Street  Rau^wat. — Change  of  Motivb  Power.— iNJxmcnov. 

A  street  railway  oompany  whose  articlee  of  inoorporation  piOTide  *^fStmX 
Mtid  raUway  is  to  be  operated  by  horse  power,"*  oannot  change  to  the 
overhead  trolley  electric  system,  and  munioipal  oorporationa  have  no 
right  to^authoriee  such  change. 

Bill  for  injunction  and  answer. 

Logan  M.  BulUtt  and  Richard  C.  Dale^  for  plaintiffs. 

RvfuB  E.  Shaplej/j  for  defendants. 

Arnold,  J:  The  railway  company  defendant  in  this 
case  was  organized  May  14th,  1889,  nnder  the  Act  of  Assembly 
approved  the  same  day,  for  the  formation  of  companies  for 
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coDfitructing,  maintaining  and  operating  street  railways  for 
the  conveyance  of  passengers  by  any  power  other  than  by 
locomotive.  In  the  articles  of  association  it  is  provided 
"  that  said  railway  is  to  be  operated  by  horse-power."  Con- 
sent of  the  city  councils  to  said  company  to  use  electric 
motors,  to  be  supplied  from  overhead  wires,  and  to  erect  and 
maintain  poles  to  support  said  wires,  was  given  to  the  com- 
pany by  an  ordinance  passed,  notwithstanding  the  veto  of 
the  Mayor,  on  March  31,  1892.  The  objection  of  the  plaint- 
iffs is  that  as  the  corporations  have  expressly  confined 
themselves  to  horse-power  as  the  means  of  operating  the 
railway,  therefore  they  are  not  authorized  to  use  electric 
trolley  motive  i)ower.  To  this  the  company  replies,  that 
the  clause  in  regard  to  the  power  to  be  used  is  a  mere  sur- 
plusage, not  required  by  the  Act  of  Assembly,  and  there- 
fore not  binding  upon  the  company. 

We  cannot  agree  to  this.  The  act  recognizes  a  distinc- 
tion between  animal  power  and  other  power  by  making  a 
difference  in  the  amount  of  capital  stock  per  mile,  which 
the  comx)any  may  issue,  according  to  the  power  to  be  used, 
and  consequently  the  amount  of  bonded  debt  it  may  incur, 
BO  that  the  i)ower  selected  is  not  inconsequential,  but  a 
snbstantial  matter.  Therefore,  when  a  company  expressly 
names  the  x>ower  it  intends  to  use,  it  will  be  held  to  its 
choice  nntil  it  obtains  an  amendment  to  its  charter.  The 
cases  cited,  notably  the  case  of  the  Oregon  Railway  and 
Navigation  Co.  v.  Oregon  Railway  Co.,  Limited^  130  U.  S. 
1,  show  thifk  In  that  case  it  was  held  that  when  a  corpora- 
tion is  organized  by  articles  of  association  under  general 
laws,  the  articles  of  association  stand  in  the  place  of  a  leg- 
islative charter,  and  that  its  powers  cannot  exceed  those 
enumerated  therein.  That  the  governor  must  issue  letters 
patent  under  the  law  can  make  no  difference.  His  duty  is 
merely  ministerial.  He  has  no  right  to  refuse  a  charter. 
All  that  he  can  do  is  to  see  that  the  articles  of  association 
claim  nothing  not  authorized  by  law.  The  incorporators 
may  claim  all  that  -the  law  authorizes  or  only  a  part,  and 
when  they  make  this  choice,  they  must  abide  by  it. 
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An  injunction  will  be  issued  to  restrain  the  company 
from  erecting  an  electric  trolley  railway. 


Nan.— See  note  to  St,  Loui$  t.  W.  U.  7W.  Co,  (second  decision),  pwt. 


H.  T.  Powell  et  al.  v.  Macon  &  Indian  Springs  R. 

R.    Co.    ET   AL. 

Oeorgia  Svpreme  Court,  June  26,  189S. 

(92  Ga.  209.) 

EUEOTBIO  8TKEET  RAILWAY. —  RiOHT  TO  USE  STREET  AND  MAINTAIN  POWER 

HousB.^  Injunction. 

(Head-note  bj  court) : 

1.  Under  the  charter  of  the  Macon  ft  Indian  Springs  Railway  Companj» 
and  the  general  clause  in  the  charter  of  the  city  of  Macon  giTing  it 
power  to  control  its  streets,  the  mayor  and  council  of  the  city  had  the 
power  to  grant  to  the  railway  company  the  privilege  of  constructing 
and  operating  a  main  line  of  railway,  such  as  the  company's  charter  con- 
templates, along  the  streets  of  the  city  for  the  purpose  of  transporting 
thereon  passenger  cars  proi)elled  by  electricity  ;  and  also  had  the  power 
to  grant  to  the  railway  company  the  right  to  construct  along  a  street  of 
the  city  a  proper  and  reasonably  necessary  spur-track,  connecting  the 
main  line  of  the  railway  with  a  point  in  the  city  at  which  the  company 
had  in  contemplation  the  erection  of  a  power  house  and  a  shed  for  the 
storage  of  its  cars  when  not  in  use. 

8.  Although  the  railway  company  was  authorized  by  its  charter  to  carry 
both  freight  and  paspengers,  the  grant  of  riglits  and  privileges  made  by 
the  city  to  the  company  was  not  invalidated  because  of  a  stipulation  in 
the  grant  that  no  freight  should  be  carried  through  the  streets  of  the  city 
by  the  railway  company  except  by  permission  of  the  mayor  and  oounciL 

t.  It  was  also  within  the  power  of  the  municipal  authorities  to  grant  to  the 
railway  company  the  right  to  construct  a  power  house  and  oar  shed  at  a 
proper  and  convenient  point  within  the  limits  of  the  city.  This  being  so, 
and  the  evidence  being  conflicting  as  to  whether  the  erection  and  use 
thereof  at  the  place  selected  would  result  in  any  injury  to  the  plaintiffs, 
there  was  no  error  in  declining  to  adjudge,  in  advance  of  the  erection  of 
the  power  house,  that  the  use  of  the  machinery  which  the  company 
expected  to  employ  therein  would  be  a  nuisance,  and  consequently  there 
no  abuse  of  discretion,  in  refusing  the  injunction  prayed  for. 
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Appxal  by  plaintiff  from  decision  of  Superior  Court, 
Bibb  county,  denying  an  injunction  against  the  erection  of 
a  X>o^^'  house  by  an  electric  railway  company.  Facts 
stated  in  opinion. 

Oustin,  Ouerry  &  Ball,  J.  A.  Thomas  and  JWarian 
SrwiUj  for  plaintiffs. 

Washington  Dessau  and  JR.  W.  Patterson^  for  def end« 
ants. 

LuMPXiH,  Justice  :  1.  By  the  charter  of  the  Macon  & 
Indian  Springs  Railway  Company  (Acts  of  1890-01,  vol.  1, 
p.  826),  the  company  was  emi)owered  to  build  and  main, 
tain  a.  railroad  from  a  point  at  or  near  Macon  to  or 
near  a  point  in  Butts  county,  known  as  the  Indian  Springs, 
The  purpose  of  the  charter  seems  to  have  been  to  author- 
ize a  raUway  connection  between  the  places  named,  but 
not  to  authorize  the  establishment  of  a  system  of  street 
railways  in  the  city  of  Macon.  The  petition,  however,  does 
not  distinctly  raise  the  question  as  to  whether  or  not,  with 
reference  to  the  action  of  the  company  sought  to  be  enjoined, 
it  was  in  good  faith  endeavoring  to  avail  itself  of  the  rights 
and  privileges  really,  secured  to  it  by  its  charter.  Our 
ruling,  as  announced  in  the  first  head-note,  undertakes  to 
state  our  opinion  of  what  the  company  has  a  right  to  do  in 
ttie  exercise  of  the  franchises  granted  by  the  legislature  and 
the  municipal  authorities  of  Macon. 

The  third  section  of  the  charter  gives  the  company  the 
light  ^^  to  construct  its  railroad  across,  along  and  upon  any 
liver,  or  other  waters  or  water-courses,  streets ^  highways 
or  canals,  which  ttie  lines  of  said  railroad  shall  intersect 
or  touch ;''  and  in  the  ninth  section  it  is  provided  ^^that 
•aid  company  shaU  not  have  the  right  to  take  or  use  any 
part  of  any  street  or  public  road  without  the  consent  of  the 
authorities  of  the  city  or  county,  as  the  case  may  be.'* 
Constmiiig  these  provisions  in  connection  with  the  general 
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clause  in  the  charter  of  the  city  of  Macon,  giving  it  power 
to  control  its  streets,  we  are  of  the  opinion  that  there  is 
sufficient  legislative  aathority  for  the  company,  with  the 
permission  of  the  Mayor  and  Conncil  of  the  City  of  Macon, 
to  construct  and  operate  along  the  streets  of  the  city  a 
main  line  of  railway,  such  as  the  company's  charter  con- 
templates. That  is  to  say,  a  railway  which  would  be  a 
bona  fide  and  essential  part  of  a  line  connecting  the  city  of 
Macon  with  Indian  Springs.  It  will  be  observed  that  the 
words  first  above  quoted  from  the  charter  are  quite  general, 
and  cannot  be  fairly  said  to  merely  allow  the  crossing  of 
streets.  They  are  sufficiently  comprehensive  to  permit  the 
construction  of  a  railroad  longitudinally  along  the  sti'eet, 
at  least  for  the  transportation  of  passenger-cars  propelled 
by  electricity.  Under  the  principle  announced  in  Daly  v. 
Oa.  So.  &  Fla.  H.  JR.  Co.,  80  Ga.  793,  it  may  be  that  the 
right  to  lay  railroad  tracks  upon  the  streets  of  the  city  of 
Macon,  and  run  steam  engines  upon  the  same,  might  re- 
quire  more  definite  and  explicit  legislative  authority.  But 
be  this  as  it  may,  we  think  our  ruling  in  the  present  case 
is  sound.  Common  experience  and  every  day  observation 
show  beyond  question  that  there  is  a  wide  difference  be- 
tween trains  of  cars  drawn  by  locomotives  of  which  steam 
is  the  motive  power  and  the  ordinary  electric  passenger-car 
which  is  now  in  common  use  in  the  cities  and  towns 
throughout  the  length  and  breadth  of  the  land.  In  the  one 
instance,  the  street  may  very  properly  be  said  to  be 
burdened  with  an  additional  servitude,  entirely  inconsist- 
ent with  1  he  free  use  of  the  same  by  the  public ;  in  the 
otlier,  this  reasoning,  in  the  light  of  experience,  would  not 
aptly  apply. 

We  do  not  rule  that  the  city  authorities  could  grant  to 
this  company  the  rights  above  mentioned,  as  to  streets 
uj)on  which  the  company  wa«  not,  in  good  faith,  building 
a  main  line  from  Macon  to  the  Indian  Springs,  but  as  to 
which  it  was  improperly  using  its  charter  by  constructing 
therein  parts  of  a  street  railway  system  for  the  city  of  Macon 
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and  its  suburbs  ;  because,  as  above  intimated,  this  question 
is  not  really  in  the  case. 

Every  electric  railway  needs  a  power-house  and  a  shed 
for  the  storage  of  cars  when  not  in  use,  and,  of  course,  has 
a  right  to  erect  the  same  at  a  convenient  place  or  places. 
They  cannot  be  located  in  the  streets  of  a  city,  and  yet 
would  be  useless  to  the  company  unless  connected  with  its 
main  line.  These  things  being  so,  we  think  the  General 
Assembly  intended  that  this  company  should  have  the 
right  to  construct  along  the  street  of  a  city  a  suitable  spur- 
track  for  this  purpose,  and  that  the  language  of  the  charter 
is  sufficient  to  effectuate  this  intention.  To  deny  the  right 
in  question  would  be  to  practically  prevent  the  company 
from  having  a  power-house  and  car-shed  within  the  limits 
of  the  city,  and  force  it  to  erect  these  structures  outside  of 
the  corporate  limits,  a  result  which,  in  our  opinion,  could 
not  be  reached  under  a  fair  and  reasonable  construction  of 
the  charter. 

2.  The  company  was  authorized  by  its  charter  to  carry 
both  freight  and  passengers.  The  Mayor  and  CouncU  of 
the  City  of  Macon,  in  granting  to  it  the  rights  and  privi- 
leges above  referred  to,  did  so  upon  condition  that  no 
freight  should  be  carried  through  the  streets  of  the  city 
except  by  permission  of  the  Mayor  and  Council.  Surely, 
this  restriction  did  not  invalidate  the  grant  to  the  company 
by  the  city.  Because  the  company  obtained  from  the  city 
less  than  the  latter  might  have  granted,  affords  no  reason 
for  declaring  void  the  rights  which  were  actually  granted. 

3.  We  have  already  seen  that  the  company  had  a  right 
to  construct  its  power-house  and  car-shed  within  the  limits 
of  the  city,  and  to  connect  its  main  line  therewith.  At  the 
hearing,  the  evidence  was  conflicting  as  to  whether  or  not 
the  location  and  use  of  these  structures  at  the  place  selected 
by  the  company  would  result  in  any  real  injury  to  the 
plaintiffs.  We  therefore  follow  the  universal  rule  applica- 
ble in  cases  of  this  kind,  in  holding  that  the  chancellor  did 
not  err  in  declining  to  adjudge  in  advance  that  these  struo- 
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tares,  and  the  use  of  the  machinery  which  the  company  ex- 
pected to  employ  therein,  would  be  a  nuisance.  There  was 
no  abuse  of  discretion  in  refusing  the  injunction. 

Judgmeni  affirmed. 

Koxi.— See  note  to  St,  LouU  y.  W.  U.  2W.  Co.  (second  decision),  poii. 


The  State,  Peanois  M.  Lewis,  Prosecutor,  v.  Thk 
Board  of  Chosen  Fbeeholdebs  of  Cukberlaio),  The 
BfiiDGEroN  Rapid  Transit  Company  and  South 
JsBSSY  Traction  Company. 

New  JerMey  Supreme  Court,  Feb.,  1894> 

(56  N.  J.  L.  410.) 

Blbotbic  RAUiWAY.^  Municipal  control.— CoNSTBUcnov  of  oiuoiNANaB. 

▲  street  railway  companj,  bj  law  forbidden  to  use  the  electrioal  troUeiy 
system,  can  confer  upon  its  lessee  no  greater  right  than  itself  haa.  And 
a  resolution  of  a  county  board,  authorizing  such  lessee  company  to  use 
**  any  mechanical  power  except  steam  "  must  be  construed  as  meaning 
any  power  which  the  company  could  legally  use,  and  so  not  to  warrant 
the  use  of  the  trolley  system. 

Although  a  county  board  is  empowered  to  control  the  manner  in  which 
bridges  shall  be  used,  still  the  courts  may  interfere  by  eeriiorari  when 
it  affirmatively  appears  that  consent  of  tiie  board  has  been  given  to  run 
electric  cars  over  a  bridge,  without  previous  inquiry  to  enable  it  to  act 
intelligently,  and  that  the  bridge  is  in  fkct  too  weak  for  the  purpose. 

Gase  of  this  series  cited  in  opinion :  State,  Oreen,  Proe,  v.  TYenton,  mU^, 
p.  80. 

On  certiorari.    Facts  stated  in  opinioiL 
WiUiam  JB.  Potter^  for  the  plaintiff. 
Anthony  Q.  Kecishey^  for  the  defendants. 

The  opinion  of  the  conrt  was  delivered  by  Yan  Stokxl, 
J. :    This  writ  brings  np  a  resolution  of  the  board  of  chosen 
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Ereeholders  of  Cumberland  county,  passed  December  14th, 

1892,  giving  permission  to  the  Bridgeton  Rapid  Transit 
Company,  its  successors  and  assigns,  to  lay  double  tracks 
across  a  county  bridge,  over  a  navigable  stream,  in  Bridge- 
ton,  and  the  right  to  operate  a  street  railway  thereon  by 
any  mechanical  power  except  steam. 

The  Bridgeton  Rapid  Transit  Company  was  incorporated 
November  23rd,  1892,  under  the  act  of  April  6th,  1886,  and 
the  supplements  thereto.    Pamph.  Z.,  p.  185. 

Under  this  organization  the  rapid  transit  company  had 
no  right  to  construct  a  trolley  road.  Ctreen  v.  Trenton, 
26  Vroom.  92. 

On  the  20th  day  of  April,  1893,  the  South  Jersey  Trac- 
tion Company  was  organized  under  the  act  of  April  14th, 

1893.  Pamph.  Z.,  302. 

On  the  23rd  of  June,  1893,  the  Bridgeton  Rapid  Transit 
Company,  by  a  lease  of  that  date,  granted  and  devised  to 
the  South  Jersey  Traction  Company,  its  successors  and 
assigns,  for  the  term  of  nine  hundred  and  ninety-nine  years, 
all  the  property  and  all  the  rights,  powers,  franchises  and 
privileges  of  the  lessor,  reserving  as  a  rent  therefor  the  sum 
of  $1  per  annum. 

The  rapid  transit  company  never  did  any  work  in  the 
construction  of  a  street  railway,  but  after  the  execution  of 
said  lease  the  traction  company  proceeded  with  the  con- 
struction of  a  trolley  road  until  it  was  arrested  in  its  work 
by  the  allowance  of  a  wiit  of  certiorari  in  this  case. 

It  is  the  duty  of  the  board  of  freeholders  to  erect  and 
maintain  bridges  like  the  one  referred  to  in  this  resolution, 
whether  idthin  or  without  the  limits  of  a  city.  WhitehaU 
T.  FreeJiolders^  11  Vroom.  302 ;  Beatty  v.  Titus,  18  id.  89. 

For  the  neglect  of  this  duty  indictment  will  lie.  There 
18  nothing  in  the  act  of  1886  or  in  the  charter  of  the  city  of 
Bridgeton  {Pamph.  L.^  1875^  p.  364),  which,  expressly  or 
by  implication,  deprives  the  board  of  freeholders  of  the 
right  to  exercise  such  supervision  and  control  over  this 
bridge  as  will  enable  it  to  perform  its  statutory  duty. 

VOL.  IV — 4. 
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That  duty  cannot  be  performed  unless  the  board  may, 
within  reasonable  limits,  control  the  mode  in  which  the 
road  shall  be  used. 

This  bridge  was  constructed  by  the  board  of  freeholders 
of  Cumberland,  by  authority  of  the  act  of  the  Legislature, 
passed  March  14tb,  1867  {Pamph.  Z/.,  p.  269),  and  by  said 
act  is  under  the  control  of  said  board. 

It  must  follow,  therefore,  that  the  consent  of  the  board 
is  a  prerequisite  to  the  right  of  a  street  railway  company 
to  use  the  bridge. 

A  large  portion  of  the  sum  raised  for  county  purposes  by 
taxation  upon  every  citizen,  within  and  without  the  limits 
of  incorporated  cities,  is  often  appropriated  to  the  expense 
of  erecting  and  maintaining  such  bridges. 

The  duty  devolved  upon  the  board  of  freeholders,  before 
passing  said  resolution,  to  see  that  the  bridge  was  safe  for 
the  new  use. 

While  the  courts  cannot  interfere  with  the  board  of  free- 
holders in  the  proper  exercise  of  their  powers,  their  action 
may  be  reviewed  when  they  wrongfully,  illegally  or  fraudu- 
lently appropriate  the  public  moneys,  or  where  they 
transcend  their  powers,  or  clearly  abuse  the  discretion 
committed  to  them.  Lewis  v.  Freeholders^  8  Vroom,  264  \ 
McKinley  v.  Freeliolders,  2  Stew.  Eq.  164. 

In  this  case  it  is  clear  from  the  testimony  that  the  bridge, 
in  its  present  condition,  is  not  of  sufficient  strength  to  bear 
with  safety  the  added  weight  and  wear  of  a  street  railway, 
and  not  of  sufficient  width  to  permit  of  the  granted  use 
without  injurious  interference  with  ordinary  travel. 

The  case  shows  expressly  that,  prior  to  the  passage  of 
the  resolution,  the  board  of  freeholder  instituted  no  inquiry 
as  to  whether  the  bridge  would  bear  the  additional  burden. 
It  was  not  until  afterwards  that  they  employed  an  expert 
engineer,  who  reported  that  it  would  be  unsafe  to  allow  the 
bridge  to  be  occupied  by  the  street  railway. 

The  question  is  not  whether,  when  the  board  of  freehold- 
ers has  exercised  its  discretion  and  passed  its  judgment 
upon  the  propriety  of  permitting  the  use  of  the  public  prop- 
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erty  in  a  given  way,  this  court  can  review  its  action,  bu 
whether  it  can  do  so,  when  it  affirmativeiy  appears  that  the 
board  allowed  a  county  bridge  to  be  appropriated  to  the  use 
of  a  private  corporation,  by  which  the  bridge  is  endangered 
and  the  safety  of  public  travel  impaired,  without  previous 
inquiry  to  enable  it  to  act  intelligently.  I  think  that  the 
resolution  certified  was  passed  by  the  board  of  freeholders 
improvidently  in  abuse  of  their  power,  and  there  appears  to 
be  no  mode  of  protecting  the  public  interest  in  such  a  case, 
except  by  the  writ  of  certiorari.  But  if  the  resolution 
adopted  by  the  board  of  freeholders  is  without  the  alleged 
infirmity,  the  South  Jersey  Traction  Company  can  derive 
no  authority  under  it  to  use  the  bridge  for  its  purposes. 
The  resolution  gives  power  to  the  rapid  transit  company  to 
operate  a  street  railway  thereon  by  any  mechanical  power 
except  steam.  This  language  must  be  interpreted  to  mean 
"  by  any  mechanical  power  which  said  rapid  transit  com- 
pany might  lawfully  use. ' '  As  before  stated,  that  company, 
under  the  case  of  Oreen  v.  Tretiton,  supra^  could  not  intro- 
duce the  trolley  system.  It  acquired  no  right,  by  virtue  of 
this  resolution,  to  apply  that  system,  and  could  transmit 
to  the  traction  company  no  greater  right  than  it  had.  The 
rapid  transit  company  had  the  right,  under  the  act  of  1886, 
to  carry  passengers  only,  while  the  traction  company,  under 
the  act  of  1803,  is  authorized  to  carry  both  passengers  and 
freight.  It  cannot  be  assumed  that  the  right  to  use  the 
bridge  would  have  been  granted  to  the  latter  company,  the 
conditions  being  so  essentially  different.  The  traction  com- 
pany is  without  authority  from  the  board  of  freeholders  to 
use  the  bridge.  The  only  remaining  question  is  whether,  if 
the  resolution  is  illegal  and  the  subject  of  review,  the  relator 
has  a  right  to  intervene  by  certiorari.  His  status  is  that 
of  a  taxi)ayer  of  the  city  and  county,  subject  to  taxation 
for  the  purpose  of  maintaining  the  bridge. 

A  long  line  of  decisions  has  recognized  the  rule  that  any 
taxpayer  may  prosecute  a  writ  of  certiorari  to  review  any 
municipal,  or  other  ofKcial  action,  which  tends  to  burden 
taxing  district  with  a  debt.     StatCj  Gregory^  v.  Jersey 
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state,  Lewis,  Pros.,  v.  Freeholden. 


Citpj  6  Yroom.  390 ;  Seidler  y.  Hudson  CourUy^  10  id.  632 ; 
Staie  y.  PatersoUj  id.  490 ;  Conover  ▼.  DamSy  19  id.  112 ; 
Read  v.  Atlantic  City^  20  id.  668. 

It  is  not  necessary  for  the  taxpayer  to  wait  until  the 
assessment  upon  the  illegal  act  is  levied.  Public  i)olicy 
requires  that  this  rule  should  be  liberally  exercised  in  aid 
of  those  who,  at  their  own  expense,  are  willing  to  invoke 
this  legal  remedy  to  lessen  the  burden  of  taxation. 

The  relator  has  such  an  interest  in  the  subject  matter  ol 
this  controversy  as  entitles  him  to  the  judgment  of  this 
court  ui>on  the  legality  of  the  resolution  certified.  In  my 
opinion  the  resolution  should  be  set  aside. 

Whether  the  traction  company  can  use  the  public  street 
for  cars  proi>elled  by  electric  motors,  without  acquiring 
the  rights  of  abutting  landowners,  is  a  question  upon 
which  no  opinion  is  intended  to  be  expressed. 


Ifon.-»8ee  note  to  01.  ImuU  y.  W.  U.  Tel.  Co.  (seoood  deoWnBiX 
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MONOKOAHELA  CiTT  V.  MONONOAHELA  ElECTRIO  LiGHT 

Company. 

WoMhington  County  (Pa.)  ComTnon  Pha$t  Nov.  S^  1S9S, 

(12  Pa.  Co.  Ct.  R.  629.) 

ElBCTBIC  UGHT  poles. —  MUNiaPAL  OONTBOL.— MANOAHU& 

To  care  for  and  improve  its  streets  is  within  the  police  powers  of  a  munioipal 
corporation.  This  includes  the  power  to  establish  or  change  curb  lines, 
and  to  compel  the  removal  of  poles  to  conform  thereto. 

in  the  absence  of  fraud,  corruption  or  oppression,  the  courts  have  no  power 
to  interfere  with  the  exercise  of  such  power,  in  the  discretion  of  a  City 
Council ;  and  from  its  decision  there  is  no  appeal  by  a  private  corpora- 
tion, e.  g.,  an  electric  light  company,  whose  occupancy  and  use  of  the 
street  is  adverse  to  and  not  for  the  benefit  of  the  traveling  public. 

All  legislative  grants  to  private  corporations  to  occupy  streets  with  elec- 
trical appliances  are  made  impliedly,  if  not  expressly,  subject  to  th« 
police  powers  of  the  municipality,  both  to  dictate  and  to  change  the 
location  of  such  plant. 

Mandamus  is  the  proper  remedy  to  compel  obedience  to  an  order  of  a  city, 
made  in  the  exercise  of  its  police  powers. 

Case  of  this  series  cited  in  opinion :  Philadelphia  v.  W,  U.  Tth  Cb.,  toI.  8, 
p.  62 ;  W.  U.  Tel.  Co.  v.  Philadelphia,  vol.  2,  p.  d8 ;  Suburban  Light  dt 
Power  Co.  v.  Board,  etc.,  vol.  8,  p.  80 ;  Lancaster  v.  Edison  Eleo.  iZ/um. 
Co.,  vol.  2,  p.  110. 

Petition  of  members  of  street  committee  of  Mononga- 
hela  City,  setting  np  that  in  the  course  of  certain  street 
improvements,  it  became  necessary  to  have  the  poles  of  the 
defendant  removed  to  other  places,  so  as  to  be  in  the  curb 
line  of  the  sidewalk ;  that  upon  demand  made  the  defend- 
ant had  refused  to  remove  them  ;  and  asking  for  an  order  to 
show  cause  why  a  writ  of  peremptory  mandamus  should 
not  issue  to  compel  the  removal  of  the  poles.  By  amend* 
ment,  an  alternative  mandamus  was  also  prayed  for. 

The  defendant  first  moved  to  quash  the  writ  of  altema* 
five  mandamus,  which  motion  being  denied,  it  filed  a  return. 
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On  demurrer  to   the  retom  the  following  opinion  was 
written: 

Oeorge  A.  Hoffman^  Jr.^  and  T.  H.  Baird^  for  relator. 

Charles  O.  Mcllvaine  and  J.  M,  Braden^  for  respondent. 

MoIlyaine,  p.  J.:  The  material  part  of  the  defendant's 
return  may  be  summarized  as  follows  : 

1.  That  the  relator  is  not  a  municipality. 

2.  That  the  action  of  the  city  councils  requiring  the 
defendant's  poles  to  be  removed  was  unnecessary,  and 

3.  That  the  poles  having  been  located  where  they  now  are 
by  permission  of  the  city,  under  a  legislative  grant,  the 
city  cannot  require  their  removal,  at  least  at  the  expense 
of  the  defendant  company. 

We  have  already  in  our  opinion  on  the  motion  to  quash 
the  alternative  writ  of  mandamus  held  that  the  relator  is  a 
municipality.  We  have  judicial  knowledge  of  the  fact 
that  it  elects  municipal  o£Scers  and  is  at  least  a  de  facto 
municipal  corporation,  and  the  defendant's  return  justifies 
the  erection  and  maintenance  of  its  poles  by  quoting  the 
official  action  of  these  corporate  officers.  And  as  we  said 
in  our  former  opinion,  we  are  fully  satisfied  for  the  pur- 
poses of  this  case  and  for  all  that  appears  in  the  record 
thereof,  Monongahela  City  is  a  municipal  corporation,  with 
full  power  to  improve  the  streets  for  public  travel  and  con- 
venience. 

Again,  we  are  of  opinion  that  what  improvements  are 
necessary  for  the  safety  and  convenience  of  the  traveling 
public  is  a  question  for  the  city  council  to  determine,  and 
that  the  defendant  cannot  question  the  wisdom  of  the  dis- 
cretion exercised  by  the  councils  in  this  behalf.  There  is 
no  allegation  in  the  return  that  there  was  any  fraud,  cor- 
ruption or  oppression  connected  with  the  action  of  councils 
in  ordaining  the  public  improvements  of  the  streets  which, 
required  the  removal  of  the  defendant's  p<)les. 

The   return    Questions   the   necessity  of   making  the 
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improvement  in  the  manner  agreed  upon  and  planned  by 
conncilB,  and  alleges  that  the  improvement  can  be  properly 
and  safely  completed  by  leaving  its  poles  in  the  line  of  the 
curb,  where  they  now  stand.  But  who  is  vested  with  the 
authority  to  determine  this  question  of  necessity — ^the  elec- 
tric light  company  or  the  city  council?  And  if  they 
differ,  has  the  court  jurisdiction  to  decide  between  them  ? 

The  improvement  of  the  streets,  and  what  is  necessary 
to  complete  a  given  improvement  thereof,  are  matters 
solely  within  the  control  of  the  municipal  corporation,  and 
even  the  court  can  interfere  only  where  there  is  fraud,  cor- 
ruption or  oppression. 

Where  a  street  is  graded,  and  a  vitrified^  pavement  is 
being  laid,  whether  the  poles  of  an  electric  light  company 
should  be  allowed  to  stand  in  the  line  of  the  curb,  and 
make  a  break  therein  and  project  out  into  the  angle  of  the 
brick  and  curbstone  which  forms  the  water  table,  or  should 
stand  back  of  the  curb  line,  leaving  the  curb  continuous, 
and  the  water  table  free  and  unobstructed,  is  a  question 
solely  within  the  jurisdiction  of  the  city  councils,  and 
from  their  decision  there  is  no  appeal  by  such  a  private 
corporation  whose  occupancy  and  use  of  the  street  is 
adverse  to  and  not  for  the  benefit  of  the  traveling  public. 

The  decision  may,  in  the  opinion  of  some,  be  wrong ;  but, 
if  it  is  not  unreasonable,  and  is  devoid  of  fraud  and  cor- 
raption,  it  is  final. 

Now,  as  to  the  defendant  company's  claim  of  vested 
rights.  When  the  consent  of  the  city  was  given  to  the 
defendant  company  to  occupy  its  streets  with  its  poles,  the 
l^islative  grant  contained  in  its  charter  became  com- 
plete. It  lawfully  occupied  the  streets  of  Monongahela 
City  with  its  poles  and  wires.  But  all  legislative  grants  to 
corporations,  such  as  the  defendant  company,  simply  to 
occupy  the  streets  of  a  borough  or  city,  are  made  subject 
to  the  police  powers  of  the  municipality,  one  of  which  is 
to  improve,  keep  in  repair  and  maintain  its  streets  for  the 
convenience  of  the  public.  **Even  though  the  legislative 
4^nt  is  not  made  easpressly  subject  to  municipal  control, 
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or  the  assent  of  the  local  authorities,  the  grant  must  be 
taken  subject  to  the  general  control  of  municipal  corpora- 
tions over  streets. ''    2  DiUon  Mun,  Corp.  §  680. 

Where  the  Legislature  have  given  a  company,  like  the 
defendant,  a  general  grant  to  enter  the  streets  of  a  city, 
still  the  city,  in  the  exercise  of  its  police  powers,  can  super- 
vise and  control  the  erection  and  maintenance  of  its  poles 
and  wires,  and  may  even  require  a  license  for  maintaining 
the  poles  upon  the  streets.  2  Dillon  Mun.  Corp.  698; 
PhUa.  w.  W.  U.  Tel.  Co.,  11  Phila.  827 ;  W.  U.  Te?.  Co.  ▼. 
PhUa.,  22  W.  N.  C.  39 ;  Suburban  lAght  and  Power 
Co.  T.  Boston,  163  Mass.  200;  Lancaster  ▼•  Edison 
Electric  Co.,  8  Pa.  C.  C.  Rep.  178. 

In  the  case  reported  in  22  W.  Tf.  C,  at  page  41,  the  court 
says:  ^'To  say  that  a  corporation  or  individual  who  has 
the  right,  either  as  a  chartered  body  or  as  a  natural  person, 
to  erect  poles  in  the  public  highways  can  do  so  without  any 
restraint  whatever,  and  without  any  liability  to  have  the 
exercise  of  that  right  regulated  with  reference  to  the  rights 
of  other  persons  exercised  upon  the  same  hi^way  or  to  the 
rights  of  the  municipality,  appears  to  me  to  be  the  asser- 
tion of  a  proposition  which  would  practically  take  the  con- 
trol of  the  streets  out  of  the  hands  of  the  city  and  place 
them  in  the  hands  of  individuals  or  corporations." 

And  to  say  that  because  the  city  had  allowed  or  directed 
the  poles,  when  first  erected,  to  be  placed  on  a  certain 
line,  it  could  never  direct  their  location  changed  in  order  to 
improve  a  street  according  to  a  plan  duly  agreed  upon  for 
the  public  convenience,  would  be  to  say  that  when  a  local, 
private  corporation  once  placed  its  poles  upon  a  street 
under  a  legislative  grant  and  with  the  assent  of  the  city, 
that  that  street  could  never  be  so  improved  as  to  require  a 
change  of  the  location  of  these  poles.  Such  a  doctrine 
would  be  subversive  of  municipal  government.  Finally, 
we  hold  that  whenever  any  local,  private  corporation,  under 
a  legislative  grant,  enters  upon  the  streets  of  any  city  or 
borough,  it  does  so  under  and  subject  to  the  general  police 
powers  of  the  municipality ;  and  that  when  those  powers 
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are  exereified  reasonably  and  not  frandnlently,  corruptly 
and  oppressively  by  the  municipal  corporation  the  private 
corporation^has  no  such  vested  rights,  in  the  occupancy  of 
the  streets,  as  will  defeat  this  official  municipal  action. 

The  relator  had  a  clear  legal  right  to  improve  Second 
and  Chess  streets  and  to  establish  the  curb  lines  thereof, 
and  it  was  the  duty  of  the  defendant  to  remove  its  ])ole8 
whenever  the  city  officially  found  that  their  removal  was 
necessary  to  properly  complete  the  improvement,  and  so 
notify  it. 

And  the  company  having  refused  to  move  the  i>oles,  and 
the  city  having  no  other  adequate  and  specific  remedy,  it 
is  entitled  to  a  peremptory  writ  of  mandamus. 

And  now,  Nov.  8, 1892,  the  cause  came  on  to  be  further 
heard  and  was  argued  by  counsel,  whereupon,  upon  due 
consideration,  it  is  ordered,  adjudged>nd  decreed,  that  the 
relator's  demurrer  to  the  defendant's  return  to  the  altema- 
fcire  writ  of  mandamus  herein  before  issued  be  and  the  same 
is  hereby  sustained,  and  that  said  return  is  insufficient ; 
and  it  is  further  ordered,  adjudged  and  decreed  that  in 
le&nltof  a  sufficient  return  a  peremptory  writ  of  mandamus 
to  issued. 

hOfKB.— See  note  to  SU  Louii  t,  W.  U.  2W.  Co.  (seoond  deoigioii)i  po9U 
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Thb  CmziEirs'  Electric  Light  &  Power  Compaht  t. 
Louis  Sands  and  the  City  of  Makistse. 

JHehdQon Supreme  Courf,  Junel^  189S. 
(05  liich.  651.) 

EUCTBIO  UQHT  POUEB.— MUNICIPAL  OOlfTBOL.— iNJUNCnOV. 

A  ttatate  proyided  that  electrio  light  and  other  electrical  oompanies  might 
place  and  maititain  oonduotois  in  streets  of  cities  "with  the  consent  of 
the  municipal  anthorities  thereof,  under  such  reasonable  regulations  aa 
they  may  prescribe."  Pursuant  to  this  statute,  the  complainant  placed 
its  appliances  in  the  streets  of  a  dtj,  as  designated  bj  the  Common 
GounciL 

An  ordinance  then  in  operation  provided  that  electric  light  poles  should  bi 
under  the  control  of  the  Council  so  far  as  to  permit  their  use  by  othex 
parties  than  those  who  erected  them,  for  lighting  purposes,  upon  pay- 
ment of  a  reasonable  portion  of  the  cost  of  the  poles  and  of  erecting 
them.  Held,  that  permission  under  this  proTision  must  be  accompanied 
with  such  regulations  and  limitations  as  to  the  manner  of  use  as  would 
protect  the  owner  of  the  poles,  and  the  employes  of  both  parties,  and 
the  public ;  and  that  a  resolution  granting  such  permissioa  without  such 
regulations  was  unreasonable  and  void. 

Under  the  statute  first  above  referred  to,  and  others,  held,  that  the  city 
might  contract  for  the  electric  lighting  of  its  streets  and  pnblio  places 
with  individuals  as  well  as  with  corporations. 

OMe  of  this  series  cited  in  opinion:  State^  Dom.  TeL  dt  Telqph.  OtK^  JFVot., 
Y.  Newark,  voL  2,  p.  141. 

Appeal  by  the  complainaat  from  a  decree  of  Circuit 
Court,  Mauistee  county,  in  chancery,  dismissing  a  bill  foi 
injunction,  restraining  defendant  from  maintaining  electric 
light  wires  on  complainant's  poles.  Facts  stated  in 
opinion. 

Smnrthwaite  dt  Biggins^  for  complainant 

Davel  4t  Smithy  for  defendant  Sands. 

Qeo.  L.  HiUiker^  for  defendant  city. 
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Idgbt  ft  Power  Ck>.  y.  Sands. 


LoKO,  J. :  Complaiiiaiit  was  incorporated  under  chapter 
127,  How.  Stat.)  entitled  '^  Electric  light  Companies." 
Section  10  of  that  chapter  provides : 

E^eiy  sooh  ooiporation  shall  hare  power  to  acquire  and  hold  aU  such 
real  and  personal  property  as  shall  be  necesBary  for  oarrjing  on  the  busi- 
nesB  of  sooh  corporation ;  and  shall  have  fall  power  to  produce,  generate, 
furnish,  and  sell  such  electricity  and  electrical  light  as  may  be  desired  in 
any  city,  town  or  village  where  such  corporation  carries  on  its  business, 
for  lighting  public  or  private  buildings,  streets  or  grounds,  and  for  any 
«tber  purposes ;  and  such  corporation  shall  have  power  to  lay,  construct, 
and  maintain  conductors  for  conducting  electricity  through  the  streets, 
lands,  and  squares  of  any  such  city,  town,  or  village  with  the  consent  of 
the  monioipal  authorities  thereof,  under  such  reasonable  regulations  ae 
they  may  prescribe ;  and  such  corporation  may  make  all  such  contracts 
and  by-laws  as  may  be  deemed  necessary  and  proper  to  carry  into  effect 
the  foregoing  powers. 

Under  this  section  complainant  made  application  Novem- 
ber 96, 1890,  to  the  Common  Council  of  the  city  of  Manistee 
for  permission  to  erect  poles,  wires,  etc.,  in  the  streets  of 
that  city,  and  filed  a  bond  as  required  by  the  city  ordi- 
nance in  relation  thereto.  At  this  time  the  city  ordinance 
provided : 

Sec.  1.  Ko  person  shaU  erect  or  maintain  within  the  limits  of  the  city  of 
Miaiiistee  any  poles,  wires,  or  lamps  for  the  purpose  of  electric  lighting, 
without  first  making  application  therefor  to  the  council  in  writing,  and 
filing  in  the  office  of  the  city  clerk  a  good  and  sufficient  bond,  in  an 
amount  and  with  sureties  to  be  approved  by  the  council,  conditioned  that 
the  penon  win  oomply  in  aU  respects  with  the  provisions  of  this  ordinance. 
Seo.  2b  At  the  time  of  filing  said  bond  snoh  person  shall  also  file  with  said 
eity  clerk  a  complete  diagram,  showing  precisely  the  number  and  location 
«f  all  poles,  which  diagram  shaU  be  approved  by  the  council  before  poles 
can  be  erected.  Seo.  8.  Persons  erecting  poles  under  the  provisions  of  this 
ordiiiaooe  shaU  furnish  the  ooundl  a  sworn  statement  of  the  accurate 
cost  of  poles  and  erecting  the  same.  AU  poles  to  be  straight,  and  of  uni- 
form siae  and  length  above  ground,  and  to  be  and  remain  under  the  con- 
trol of  the  oounofl  so  ftur  as  to  permit  their  use  by  other  parties  for  light- 
ing purposes,  upon  payment  of  the  reasonable  portion  of  the  cost  of  poles 
and  patting  up  the  same,  and  by  the  dty  free  of  charge,  for  purposes  of 
maintaining  llie  alarm  and  telephone  wires  for  public  use ;  any  and  aU 
poles  to  be  removed  whenever  ordered  by  the  oounoiL 
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The  petition  of  the  complainant  was  referred  by  the 
Common  Council  to  a  committee,  who  rei>orted  thereon 
December  11,  1890,  as  follows  : 

Your  committee  to  whom  was  referred  the  petition,  etc.,  beg  leave  to 
report  that  they  have  examined  the  diagram  of  such  company,  showing 
the  location  of  poles,  and  recommend  that  such  diagram  be  approved, 
except  that  on  streets  where  electric  poleB  are  already  erected  the  peti- 
tioner be  required  to  use  said  poles  as  far  as  practicable.  We  also  recom- 
mend that  the  bond  filed  by  such  petitioner  be  approved,  and  that  a  per- 
mit as  above  conditioned  be  granted  the  petitioner  under  the  ordinance  ai 
this  day  amended. 

The  amendment  to  the  ordinance  referred  to  provided 
that  wires  were  to  be  no  less  than  20  feet  above  groond  at 
any  point,  and  the  poles  not  less  than  40  feet  high.  Two 
new  sections  were  also  added,  which  provided  that : 

Sec.  4.  No  person,  corporation,  or  company  erecting  or  maintaining 
within  the  limits  of  the  said  city  of  Manistee  any  poles,  wires,  or  lamps  f oi 
the  purpose  of  electric  lighting  or  power,  shall  at  any  time  enter  into  a 
combination  with  any  other  person,  corporation,  or  company  engaged  in 
the  business  of  supplying  electric  light  or  power  within  the  said  city  con- 
cerning rates  to  be  charged  for  electric  lighting  or  power  either  to  the  city 
or  to  private  consumers ;  nor  shall  such  person  or  corporation  make  any 
consolidation,  transfer,  or  division  of  the  territory,  streets,  or  avenues  of 
the  said  city  with  any  other  person,  corporation,  or  company  engaged  iB 
said  business.  Any  violation  of  the  provisions  of  this  section  shaU  work  a 
forfeiture  on  the  part  of  such  person,  corporation,  or  company  to  the  said 
city  of  Manistee  of  all  privileges  or  franchises  granted  under  thia 
ordinance. 

The  report  of  the  committee  was  adopted  and  approved 
by  the  council.  Complainant  erected  its  poles  according 
to  the  diagram  recommended  by  the  committee ;  said  poles 
being  of  the  height  of  about  forty  feet  above  ground.  It 
also  strung  its  wires  thereon,  and  in  all  respects  com- 
plied with  the  requirements  of  the  council  under  the  pro- 
visions of  the  statute  and  ordinances  of  the  city,  except  as 
hereafter  stated. 

It  was  proposed  by  certain  individuals  in  said  city  to 
organize  an  electric  street  railway  company,  and  procure  a 
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franchise  from  the  Common  Council  for  that  purpose ;  and, 
as  alleged  by  complainant,  said  company  intended  to  con- 
struct such  street  railway.  The  complainant  obligated 
itself  to  transfer  to  this  company,  when  organized,  a  one- 
half  interest  in  all  its  poles  along  the  line  of  said  street 
railway  company,  or  to  lease  to  it  the  use  of  complainant's 
I>ole8  for  the  purpose  of  stretching  and  extending  the  wires 
necessary  for  the  operation  of  the  street  cars  by  electricity. 
No  company,  however,  ever  organized. 

Prior  to  the  organization  and  incorporation  of  the  com- 
plainant, the  defendant,  Louis  Sands,  had  erected  in  the 
city  of  Manistee  an  electric  light  plant  for  furnishing  to 
private  consumers  an  incandescent  light,  and  for  that  pur- 
pose had  erected  poles  in  the  streets  of  the  city.  Though 
not  incorporated,  defendant  Sands  was  doing  business 
under  the  name  of  Sands  Electric  Light  Company.  The 
complainant  charges  in  its  bill  that  soon  after  its  organiza- 
tion, finding  that  in  many  instances  the  poles  of  defendant 
Sands  were  located  convenient  for  its  use,  it  asked  the 
Common  Council  that  Sands  be  requested  to  file  a  state- 
ment of  the  cost  of  his  poles  as  a  preliminary  step  to  hav- 
ing the  Common  Council,  investigate  the  matter,  and,  if 
found  practicable,  and  for  the  public  good,  and  advan- 
tageous to  the  complainant,  and  not  an  unwarranted  inter- 
ference with  the  property  rights  of  defendant  Sands,  to 
make  reasonable  regulations  for  the  use  of  Sands'  poles  by 
the  complainant;  but  that  defendant  Sands  refused  to 
comply  with  such  request,  and  gave  notice  that  he  should 
resist  any  attempt  on  the  part  of  the  city  or  complainant  to 
use  any  of  his  poles  by  complainant  or  any  other  person ; 
and  ui>on  inquiry  of  its  electrician,  complainant  ascertained 
that  tiie  joint  use  of  any  i)ole  by  two  lighting  companies 
was  impracticable  or  impossible,  and  the  complainant 
thereupon  erected  its  own  poles  in  all  places. 

At  and  prior  to  the  organization  of  the  complainant, 
defendant  Sands  had  entered  into  a  contract  with  the  city 
to  light  the  streets  with  gas.  After  complainant  was 
organized,  Sands  made  a  proposition  to  light  the  streets 
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with  electric  light  for  the  unexpired  portion  of  the  gas- 
lighting  contract.  Complainant  and  Sands  each  entered  a 
bid  for  this  contract,  complainant's  being  much  lower  than 
that  of  Sands ;  but,  under  the  advice  of  the  city  attorney, 
the  contract  was  let  to  Sands,  as  it  was  considered  that  the 
gas-lighting  contract  was  valid.  Under  the  contract  made 
with  Sands  for  lighting  the  streets  with  electricity  no  men- 
tion was  made  of  the  poles  of  complainant,  or  of  any  other 
person,  and  the  city,  by  the  contract,  was  in  no  manner 
bound  to  supply  poles  to  Sands  for  his  use  under  the  con- 
tract, and  the  use  was  not  such  as  was  reserved  to  the  city, 
being  for  neither  fire-alarm  nor  telephone  purposes. 

The  complainant's  poles  were  erected  under  contract 
Before  settlement  was  had  with  the  contractors,  the  Com- 
mon Council  passed  a  resolution  requiring  the  complainant 
to  file  a  statement  of  the  cost  of  its  poles.  The  complain- 
ant thereafter  filed  a  writing  explaining  its  inability  to 
furnish  the  required  information  for  the  reason  that  it  had 
not  yet  made  a  settlement  with  its  contractors,  but  that  it 
would  furnish  the  same  within  a  period  of  two  weeks.  At 
the  same  time  it  notified  the  Common  Council  that  a  one- 
half  interest  in  the  poles  had  been  transferred  to  the  elec- 
tric railway  company,  to  be  used  by  it  when  organized. 
Within  a  week  thereafter  the  complainant  stated  the  cost 
of  its  poles  approximately  at  $12.60  each,  and  filed  this 
statement  with  the  city  clerk.  On  the  same  evening  that 
this  statement  was  filed  a  regular  meeting  of  the  Common 
Council  was  held,  and  complainant,  by  its  attorney, 
appeared  before  the  council,  and  stated  orally  the  reason 
why  the  complainant  could  not  furnish  a  more  particular 
statement,  and  promised  to  furnish  the  same  within  a  short 
time.  The  council  thereupon,  and  on  the  same  evenings 
passed  the  following  resolution : 


Rrsolved,  that  Louis  Sands  be  granted  permission  to  ase  such  of  the  pol 
erected  by  the  Citizens*  Electric  Light  &  Power  Company  in  the  streets  of 
the  city  of  Manistee,  pursuant  to  the  provisions  of  an  ordinance  of  said 
city,  approved  November  11, 1886,  and  the  amendments  thereto,  as  may  b« 
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neoesBary  in  placing  the  lights  under  his  contract  of  June  8,  1891 ;  and 
that  he  pay  such  part  of  the  cost  of  any  and  all  such  poles  used  by  him 
belonging  to  said  company  as  this  council  may  hereafter  determine. 

No  notice  had  been  given  the  complainant  that  such  reso- 
Intion  would  be  offered,  but  complainant' s  attorney,  being 
present  at  that  time,  requested  the  council  to  let  the  matter 
lay  over  for  one  meeting,  until  it  could  be  looked  up,  and, 
if  the  council  had  a  right  to  pass  such  resolution,  notice 
could  be  given  to  all  parties  interested,  and  such  rules  and 
regulations  made  by  the  council  as  would  protect  the 
interests  of  all  concerned.  The  resolution  was  passed,  not- 
withstanding this  objection.  The  next  day  the  defendant 
Sands,  with  a  force  of  men,  commenced  putting  up  cross- 
arms  upon  complainant's  poles.  It  is  contended  that  no 
question  was  asked  complainant  as  to  the  manner  in  which 
or  places  where  the  different  wires  could  be  stretched  upon 
its  poles  without  damage  or  loss  to  them*.  The  complain- 
ant had  no  opportunity  to  be  heard,  and  had  no  voice  in 
determining  how  its  poles  should  be  used.  No  rule  or 
regulation  was  made  by  the  Common  Council  as  to  when 
the  electric  currents  should  be  let  on  or  shut  off  of  the  wires 
used  there  by  the  complainant  or  Sands  ;  and  the  com- 
plainant was  not  consulted  by  Sands  as  to  the  length  of  the 
cross-arms,  or  how  Sands  should  string  his  wires  thereon. 

When  Sands  commenced  putting  up  the  cross-arms  for 
the  purpose  of  stringing  his  wires  the  complainant  filed  its 
bill^  claiming  that,  if  the  Common  Council  had  power  to 
pass  such  a  resolution,  it  could  only  be  done  after  a  full 
hearing  as  to  the  practicability  of  using  the  poles  by  two 
rival  parties,  and  that  such  power  could  not  be  granted 
Sands  as  was  attempted  by  the  resolution,  unless  done  by 
ordinance,  or  something  having  the  authority  of  law,  pre- 
scribing fully  and  expressly  such  rules  and  regulations  as 
would  fully  protect  the  property  of  the  parties  and  others 
and  the  lives  of  the  employes.  On  the  filing  of  this  bill  an 
injunction  was  issued  against  Sands,  restraining  his  use  of 
the  poles.  The  city,  thereupon,  conceiving  that  it  was 
interested  in  the  subject-matter  of  the  litigation,  procured 
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a  Stipulation  from  the  parties,  admitting  the  city  as  a  x>arty 
defendant  to  the  action.    The  testimony  was  taken  in  oi>en 
court,  and  upon  the  hearing  complainant's  bill  was  dis- 
missed, without  costs.    Complainant  appeals. 
It  is  contended  by  complainant : 

1.  That  the  resolution  permitting  Mr.  Sands  to  use  its 
poles  without  its  consent,  and  without  fixing  the  limits  of 
the  use,  or  reguhiting  the  manner  in  which  each  party  is  to 
string  its  wires  and  turn  on  its  current,  is  unreasonable  : 

2.  That  the  Common  Council  of  the  city  had  no  power 
to  grant  to  Mr.  Sands  the  right  to  the  use  of  complainant's 
poles  for  the  purposes  declared,  for  the  reason  that  an 
individual  could  not  contract  with  the  city  to  erect  poles 
or  string  wires  for  electric  lighting. 

It  is  conceded  that  under  the  charter  the  council  had 
the  power  to  pass  the  ordinance  providing  for  the  joint  use 
of  the  poles ;  but  it  is  contended  that  the  resolution  i)as8ed 
by  the  council  authorizing  and  empowering  Mr.  Sands  to 
use  them  is  too  general  in  its  terms,  and,  not  limiting  and 
fixing  the  manner  or  extent  of  the  use,  it  is  unreasonable 
and  void.  It  is  contended  that  it  is  universally  known 
that  electric  currents  sulBScient  for  lighting  purposes  con- 
stantly endanger  life  and  property,  and  must  be  conducted 
with  the  greatest  care ;  that  employes  must  know  when  the 
currents  are  let  on  and  shut  off.  It  is  further  contended 
that  the  unreasonableness  of  the  resolution  is  shown  from 
the  fact  that  it  does  not  provide  the  number  of  arms  on 
each  pole,  the  number  of  wires  on  each  arm,  or  whether 
arms  shall  be  used  at  all.  It  does  not  specify  what  space 
or  that  any  sx>ace  shall  be  left  between  the  wires  and  poles 
so  that  the  complainant's  employes  may  pass  through  to  its 
wires  above.  It  has  no  provision  against  crossing  wires, 
and  no  provision  when  the  currents  shall  be  let  on  or  shut 
off  to  enable  the  employes  to  handle  the  wires  when  neces- 
sary, and  makes  no  provision  whatever  for  the  safety  of 
the  employes.  It  does  not  specify  what  poles  shall  be 
used,  or  leave  complainant  any  voice  in  the  premises  as  to 
whether  it  has  any  spare  room  upon  any  particular  pole 
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or  x>o1e8.  It  does  not  specify  whose  duty  it  shall  be  to 
repair  poles,  or  in  case  of  decay  or  destruction,  erect  new 
ones.  And,  finally,  it  is  contended  that  the  resolution 
simply  sells  absolutely  to  Sands  an  undivided  interest'in  the 
I)oles  at  such  price  as  the  council  may  thereafter  fix,  with 
the  absolute  right  to  use  such  as  he  may  need,  just  as  he 
pleases*  and  leaves  the  complainant  helpless  in  his  hands. 

Defendant  Sands  claims  that  there  was  a  committee  of 
the  council  empowered  to  act  in  the  matter  after  this  reso- 
lution was  passed,  and  that  such  committee  could  fix  the 
manner  of  the  use.    This  committee  was  known  as  the 
"street  lighting  committee,"  but  nothing  appeared  of  rec- 
ord in  the  proceedings  of  the  Common  Council  empowering 
this  committee  to  act  or  make  any  regulations  for  the  use 
of  the  'poles.    It  is  contended,  further,  by  defendant  Sands, 
that  after  the  resolution  was  passed  he  called  upon  the 
president  of  the  complainant  company,  and  was  told  by 
him  to  designate  any  poles  he  wished  to  use  for  public 
lighting,  and  he  could  use  them,  and  that  he  would  be 
charged  in  proportion  to  the  number  of  wires  used ;  and 
that  acting  under  this,  and  the  direction  of  the  committee,  ' 
he  attempted  to  put   up  the  cross-arms,  when  he  was 
stopped  by  the  injunction.    There  is  no  claim,  however,  on 
the  part  of  the  defendant  that  any  arrangement  was  con- 
summated with  Mr.  Hart,  president  of  the  company,  as  to 
the  manner  of  the  defendant's  use  of  the  poles,  or  the  man- 
ner of  stringing  the  wires.    The  committee  of  the  council 
who  directed  Sands  to  go  on  with  the  work  and  use  the 
complainant's  poles  do  not  pretend  that  any  regulations 
were  adopted  or  the  manner  of  their  use  fixed  by  the  com. 
mittee,  or  how  many  wires  were  to  be  placed  on  the  poles, 
or  where  located. 

There  can  be  no  doubt  that  under  the  charter  provisions 
the  Common  Council  had  the  power  to  pass  the  ordi- 
nance above  set  out,  and  to  grant  the  franchise  to  the 
complainant,  with  the  resolutions  therein  contained. 
After  this  was  done,  however,  and  the  complainant  had 
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erected  the  poles  the  conncil  could  not,  by  this  reso- 
lution, do  what  was  attempted  to  be  done  here,    with- 
out first  fixing  in  a  definite  way  the  use  which  it  was 
attempted  to  confer  upon  defendant  Sands.    The  x>ower 
to  make  such  reasonable  regulations  for  the  use  of  the 
X)oles  is  lodged  by  the  statute  in  the  council,  and  cannot  be 
delegated  to  a  committee.     Chilson  v.  Wilsariy  88  Mich.  267 ; 
Vincent  v.  Board  of  Supervisors,  62  id.  340.    The  langu- 
age of  the  statute  is  that  ^^suoh   corporation  shall  have 
power  to  lay,  construct,  and  maintain  conductors  for  con- 
ducting electricity  through  the  streets,"  etc.,    "with  the 
consent  of  the  municipal  authorities  thereof,  under  such 
reasonable    regulations    as    they  may  prescribe."      This 
language  means  that  the  municipality  itself  shall  make  the 
regulations,  and  such  regulations   shall   be   reasonable. 
The  municipality  acts  through  the  Common  Council,  and  it  is 
for  that  body  to  make  the  regulations.    No  regulations  were 
ever  made  by  it  in  this  matter,  and  whatever  regulations 
were  attempted  to  be  made  were  ordered  by  the  committee. 
An  ordinance  or  regulation,  to  be  void  for  unreasonableness, 
must  be  plainly  and  clearly  unreasonable.     White  v.  Kent^ 
11  Ohio  St.  550 ;  Neier  v.  Railway  Co.,  12  Mo.  App,  26. 
It  is  apparent  from  what  has  been  stated,  however,  that 
the  regulations  claimed  to  have  been  made  by  the  com- 
mittee for  the  use  of  complainant's  poles  by  Sands  were 
unreasonable,    and  the  complainant    cannot  be  held  by 
their  terms.    By  the  power  given  to  Sands  under  them  he 
became  possessed  of  absolute  dominion  over  the  poles,  to 
the  utter  exclusion  of  the  complainant,  and  in  entire  dis- 
regard of  its  rights. 

The  court  below,  we  think,  was  in  error  in  dismissing 
complainant's  bill  and  dissolving  the  injunction.  The 
injunction  should  have  been  continued  until  the  city,  by 
its  council,  had  fully  investigated  the  matter,  and  made 
such  regulations  for  the  use  of  the  poles  by  Sands  as  the 
circumstances  of  the  case  demanded.  The  city  had  granted 
this  franchise  to  the  complainant,  and  the  complainant, 
acting  under  the  powers  conferred,  had  expended  large 
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rams  of  money  in  erecting  poles  and  stringing  its  wires. 
The  power  granted  to  Sands  by  the  committee  in  effect 
transferred  the  property  rights  of  complainant  in  the  poles 
to  Sands,  and  left  the  complainant  at  his  mercy.     The 
Common  Council  also  owed  a  duty  to  the  employes  of 
both  complainant  and  Sands  to  make  such  regulations  for 
the  joint  use  of  the  poles  that  the  lives  of  such  persons 
should  not  be  endangered.     Public  policy  requires  this. 
Electricity  is  a  dangerous  current,  unless  confined  in  pro- 
per channels ;  [and  the  lives  of    employes  are  not  safe 
unless  they  are  advised  what  are  live  and  what  are  dead 
wires  at  all  times.     If  two  opposing  companies  can  with 
safety  use  the  same  poles,  then  such  regulations  must  be 
made  that  lives  and  property  shall  not  be  endangered  ;  if 
regulations  cannot  be  made,  so  that  lives  and  property  can 
be  protected  by  the  use  of  the  same  poles  by  opposing  com- 
panies, then  any  provision  for  such  joint  use  would  be  most 
unreasonable.     We  are  not  able  to  say  from  this  record 
that  a  joint  use  cannot  be  made  of  the  poles  by  Sands 
and  the  complainant.     If  such  joint  use  appeared  con- 
dusively  to  us  to  be   dangerous,  we   should  unhesitat- 
ingly set  aside  the  ordinances  and  resolution  granting  to 
Sands  any  use  of  complainant's  poles.     We  are  not,  how- 
ever, satisfied  upon  that  point,  and  shall  in  the  present 
case  only  decide  the  resolution  unreasonable,  as  not  pro- 
viding proper  regulations  for  a  joint  use. 

The  second  point  raised  by  complainant's  solicitors  is  not 
well  taken.  It  is  apparent  that  under  the  charter  of  Man- 
istee the  Common  Council  may  permit  parties  the  use  of 
the  streets  for  gas  or  water  pipes,  or  for  the  purpose  of 
erecting  and  maintaining  poles  for  the  purpose  of  telegraph 
and  telephone  service  or  electric  lighting.  Section  1,  anbd. 
34,  chap.  11,  of  the  charter*  provides: 

The  oonncil  shall  have  authority  to  enact  all  ordinances  and  to  make  all 
mch  regulations  consistent  with  the  laws  and  Constitution  of  the  State  as 
they  may  deem  necessary  for  the  safety,  order  and  good  government  of  the 
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^ty  and  the  general  welfare  of  the  inliabitants  thereof ;  but  no  ezdusiv* 
rights,  privilegeB,  or  permits  shall  be  granted  by  the  council  to  any  penon 
<0r  persons,  or  to  any  corporation,  for  any  purpose  whatever. 

Chapter  22,  §  1,  gives  the  council  control  of  all  public 
highways,  bridges,  streets,  avenues,  alleys,  and  public 
grounds  within  the  city,  and  provides  that  it  shall  cause 
the  same  to  be  kept  in  repair,  and  free  from  nuisance.  Sec- 
tion 13  of  said  chapter  gives  the  city  the  right  to  light  the 
streets  and  public  places  and  regulate  the  setting  of  lamps 
and  lamp-posts  therein,  and  protect  the  same.  Section  3 
of  chapter  20  confers  authority  upon  the  council  to  lay  out, 
establish,  improve,  and  light  the  public  grounds  and  parks 
within  the  city ;  and  section  15,  chap.  22,  gives  the  council 
control  over  the  placing  of  telegraph  and  other  poles  in  or 
over  the  streets. 

It  is  contended,  however,  that  the  act  under  which  the 
complainant  is  organized  limits  the  right  of  the  council  to 
permit  electric  light  poles  to  be  placed  upon  any  of  the 
public  streets  to  the  use  of  a  corporation  to  be  organized 
under  that  statute.  Section  10  of  the  act  has  been  quoted 
above.  It  provides  that  such  corporation  ^^  shall  have 
power  to  lay,  construct,  and  maintain  conductors  for  con- 
ducting electricity  throughout  the  streets,"  etc,,  ^^  with  the 
consent  of  the  municipal  authorities  thereof. ^^  This  was 
not  intended  by  the  Legislature  to  limit  the  right  of  the 
municipal  authorities  to  grant  the  privilege  to  any  other 
than  such  a  corporation.  The  Legislature  has  authorized 
the  formation  of  such  corporations,  and  empowers  the 
municipal  authorities  to  deal  with  them ;  but  it  was  not 
intended  to  compel  the  municipal  authorities  to  deal  with 
such  corporations  against  their  will.  It  is  true  that  the 
highways  of  the  State,  including  streets  in  cities,  are  under 
the  paramount  control  of  the  Legislature,  and  all  municipal 
€onteol  over  them  is  derived  from  it.  2  Dill.  Mun.  Corp.  § 
680.  The  Legislature  has  the  exclusive  right  to  say  to  whom 
any  rights  in  the  said  streets  shall  be  granted,  and  the 
municipality  can  only  grant  such  rights  under  the  powers 
confen^  upon  it  by  the  legislative  dex)artment  of  the 
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gOYeinment.  The  cases  cited  by  counsel  for  complainant 
go  to  the  extent  that^  in  the  absence  of  power  granted  by 
the  Legislature  to  a  monlcij^ality,  such  municipality  can- 
not confer  upon  either  an  individual  or  a  corporation  i)owei 
to  use  the  same.  Tdegraph  Co.  t.  Ifewa/rky  49  N.  J. 
Iaw,  844  (8  AtL  Bep.  128). 

It  is  said  that  great  evils  would  result  if  these  privileges 
irere  granted  individuals,  instead  of  corporations  organized 
for  such  purposes.  This  is  a  matter  of  legislative  concern^ 
and  not  a  question  for  the  courts.  But  we  do  not  see  how 
flfach  evils  can  result  if  such  privileges  are  permitted  to 
individuals.  It  is  the  concern  of  the  municipality  to  light 
its  streets  by  the  cheapest  and  best  attainable  means,  and 
the  municipal  authorities  must  have  some  discretion  in  de- 
termining the  merits  and  reliability  of  the  various  methods 
of  reaching  that  result.  City  of  hdroit  v.  Oircuit  JudgCy 
79  Mich.  384. 

The  power  granted  the  city  of  Manistee,  by  its  charter, 
OTer  the  streets  for  lighting  purposes  and  the  erection  of 
I>ole8,  carries  with  it  the  right  to  make  contracts  for  such 
piunposes  with  individuals  as  well  as  with  corporations 
organized  for  such  purposes. 

For  the  reasons  pointed  out,  however,  the  decree  of  the 
court  below  must  be  reversed,  and  decree  entered  here  in 
favor  of  complainant,  restraining  defendant  Sands  from 
using  its  poles  until  the  city,  by  its  council,  shall,  after 
notice  to  the  parties  interested,  adopt  suitable  rules  and 
regulations  for  such  joint  use.  The  complainant  will  re- 
cover against  defendant  Sands  the  costs  of  both  courts. 

The  other  Justices  concurred. 


XODb— Sm  Boto  to  BU  Louii  ¥•  W,  U.  TeL  Co.  dwooAd  dedikm},  jpoft 
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Attobnet-Genkral,  ex  rel.  Board  of  Gas  ft  Elsotrio 
Light  Commissioners  v.  Walworth  Elsotrio  LieHT 
&  Power  Company. 

Supreme  Judicial  Court  of  Maaeaehueeite,  June  jRf ,  1S99. 

(167  Mass.  88.) 

BUDOTRIO  UOHT  WIBBB. —  MUNICIPAL  OONTBOL.—  iNJUNCTiOB. 

A  statute  forbidding  the  ereotioii  of  electric  light  wires  in  streets  without 
consent  of  municipal  authorities  cannot  be  evaded  (1)  by  the  use  of  wires 
laid  without  license  by  a  predecessor ;  or  (2)  by  having  the  customers 
own  the  wires  where  they  cross  streets ;  or  (8)  by  having  the  customers 
put  up  the  entire  wires. 

Application  for  injunction  to  restrain  the  use  of  certain 
wires  for  electric  lighting  purposes. 
Facts  stated  in  opinion. 

(7.  A.  Snow  and  S.  W.  Burddt^  for  the  plaintiff. 

B.  R.  ChcumpUn^  tot  the  defendant. 

Holmes,  J.:  This  is  an  information  Dy  the  Attorney- 
General,  under  the  Sts.  of  1887,  ch.  882,  and  1886,  ch.  814, 
§  18,  to  restrain  the  defendant  from  maintaining  or  using 
certain  wires  over  which  the  defendant  furnished  electricity 
for  lighting.  The  defendant  was  incorporated  since  the 
passage  of  the  St.  of  1887,  ch.  382.    By  §  8  of  that  act: 

In  any  dty  or  town  in  which 'a  company  is  engaged  in  *  *  *  the 
manufacture  and  sale  of  electric  light,  no  other  company  shall  lay  or  erect 
wires  over  or  under  the  streets,  lanes  and  highways  of  such  city  or  town, 
for  the  purpose  of  carrying  on  its  business,  without  the  consent  of  the 
mayor  and  aldermen,  etc. 

There  were  companies  in  Boston  engaged  In  the  manu- 
facture and  sale  of  electric  light  at  the  date  of  the  act,  and 
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the  defendant  has  not  obtained  the  consent  required  by  it. 
The  wires  in  question  are  of  three  classes :  first,  two  wires 
in  a  tunnel  under  Hawley  street,  laid  without  license  by 
a  predecessor  of  the  defendant,  and  now  belonging  to  the 
defendant ;  secondly,  wires  put  up  by  the  defendant,  and 
still  belonging  to  the  defendant,  throughout  their  entire 
length,  except  where  they  cross  the  streets,  the  portions 
which  cross  the  streets  having  been  sold  by  the  defendant 
to  its  customers,  or  put  up  by  the  defendant  for  its  cus- 
tomers in  some  instances,  in  others  having  been  put  up  by 
the  customers,  these  devices  being  intended  by  the  parties 
to  evade  the  statute ;  thirdly,  wires  put  up  by  customers, 
and  belonging  to  them,  the  intent  presumably  being  again 
to  evade  the  statute.  The  question  is  whether  these  wires 
fall  within  the  statute. 

The  Legislature  may  think  that  a  busmess  like  that  of 
transmitting  electricity  through  the  streets  of  a  city  neces- 
sarily must  be  transacted  by  a  regulated  monopoly,  and 
that  a  free  competition  between  as  many  companies  and 
persons  as  may  be  minded  to  put  up  wires  in  the  streets, 
and  to  try  their  luck,  is  impracticable.  Without  wasting 
time  upon  useless  generalities  about  the  construction  of 
statutes,  it  is  enough  to  say  that  the  statute  before  us  had 
that  consideration  in  view,  and  must  be  construed  accord- 
ingly.  We  agree  that  we  cannot  supply  a  castis  omissus. 
But  the  fair  scope  and  meaning  of  the  words  used,  and  the 
number  of  cases  included,  will  vary  more  or  less  according 
to  the  purpose  of  the  act.  To  take  an  example  a  little 
different  from  these  examples  before  us,  we  think  it  plain 
that,  if  somebody  else  put  ap  a  wire,  and  then  the  com- 
pany bought  it,  and  used  it  for  the  business  of  furnishing 
and  selling  electric  light,  the  case  would  be  within  the 
meaning  of  the  words  used,  although  the  company  did  not 
erect  the  wire  in  a  literal  sense,  or  cause  it  to  be  erected. 
In  other  words,  the  reason  why  the  statute  forbids  laying 
or  erecting  wires  is  to  prevent  wires  being  maintained  in 
the  streets.  If  they  vanished  as  soon  as  erected,  the 
Legislature  never  would  have  prohibited  the  mere  act  of 
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patting  them  there.  But  when  the  Legislature  forbids 
erecting  wires  for  the  express  purpose  of  preventing  their 
being  maintained,  it  impliedly  forbids  their  being  main- 
tained. We  are  of  opinion  that  the  case  is  not  changed 
by  the  wires  having  been  laid  by  a  predecessor  who  was 
not  within  the  prohibition  of  the  statute,  if  that  be  the 
fact  as  to  the  wires  in  Hawley  street. 

We  are  of  opinion  that  similar  reasoning  applies  with 
greater  force  to  the  use  of  the  second  class  of  wires  by 
the  defendant.  It  seems  to  us  quite  out  of  the  question 
to  say  that  a  company  may  escape  the  prohibition  of  the 
statute  by  turning  over  to  a  customer  so  much  of  each  wire 
as  crosses  street,  and  then  continuing  to  use  the  wire. 
If  it  is  forbidden  to  erect,  it  is  forbidden  to  use  wires  which 
it  has  erected.  And  it  is  within  the  words  of  the  act,  as 
well  when  it  erects  a  wire  t^echnically,  as  a  servant  of  its 
customer,  with  intent  to  use  the  wire  for  the  puri)oses  of 
its  business,  but  to  evade  the  act,  as  when  it  erects  it  on  its 
own  behalf.  We  agree  that  we  cannot  order  wires  to  be 
taken  down,  the  owners  of  which  are  not  before  us.  But 
we  can  order  the  defendant  not  to  use  them. 

With  much  more  hesitation  we  have  come  to  the  same 
conclusion  about  the  wires  put  up  by  customers.  If  a  use 
of  them  by  the  company  for  the  purposes  of  its  business  is 
permitted,  the  statute  is  made  nugatory  by  an  easy  evasion. 
It  was  suggested  that  in  some  of  these  cases  the  company 
did  not  sell  electric  light,  because  it  did  not  own  the  device 
at  the  customer's  end  by  which  the  electricity  furnished 
took  the  form  of  light, —  that  the  company  only  sold 
electricity  We  think  it  quite  clear  that  the  Legislature 
took  no  such  nice  distinctions,  and  that  a  wire  which  is 
prohibited  when  used  to  furnish  electric  light  is  prohibited 
equally  when  used  to  furnish  electricity 'for  the  purpose  of 
conversion  into  light  at  the  end  of  the  wire. 

Injunction  accordingly. 


NOTB.— See  note  to  S%,  LauU  t.  W.  U.  Td,  Co,  (tecond  deoision),  pott 
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Bjebshfjeld  kt  AL.,   Appellants,  v.  Kocky  MouNTAnr 
BsLL  Telephone  Company,  Respondent. 

Montana  Supreme  Courts  May  S^  189$, 
(12  Hont.  103.) 

rn^BPHONB  POLBB  IN  STBEEIS.— MUNICIPAL  CONTROL.— ABITTTINO  OWNEBS. 

rhe  use  of  sfcreetB  for  telephone  purposes,  in  a  reasonable  manner  and  to  a 
reasonable  extent,  is  just  and  proper,  when  sanctioned  by  the  public 
through  its  duly  authorized  municipal  agents. 

Power  conferred  by  charter  upon  the  Common  Council  of  a  city,  to  license, 
tax  and  regulate  telephone  companies,  carries  with  it  power  to  grant 
permission  to  maintain  the  requisite  appliances  in  streets. 

An  abutting  owner,  not  owning  the  fee  of  the  street,  and  suffering  or  being 
threatened  with  no  inconvenience  peculiar,  unnecessary,  or  greater  than 
that  caused  to  others  by  erection  of  similar  poles,  held  not  entitled  to 
injunction  restraining  the  erection  of  telephone  poles  pursuant  to  munic* 
ipal  authority. 

Cosoo  of  this  series  cited  in  opinion :  JtUia  Building  Ass^n,  ▼.  BeU  Teleph. 
Co.^  ToL  1,  p.  801 ;  Pierce  v.  Dretr,  voL  1,  p.  571 ;  Jrtnn  ▼.  Ot,  So.  Teleph. 
Cb.y  vol.  I9  p.  709 ;  Taggari  ▼.  Newport  St,  By.  Co.^  vol.  8,  p.  306. 

Appeal  from  judgment  of  District  Court,  Lewis  and 
Clarke  county.    Facts  stated  in  opinion. 

McConneU  <£  Clayberg^  for  appellants. 

S,  O.  Mclntire^  for  respondent. 

ELabwood,  J. :  Appellants  brought  this  action  '*  on  theii 
own  behalf,  and  on  behalf  of  others  similarly  situated,"  to 
obtain  an  injunction  permanently  restraining  respondent 
from  erecting  a  certain  telephone  pole  at  the  place  herein- 
after described,  in  the  city  of  Helena. 

Respondent  demurred  to  the  complaint  on  the  ground 
that  the  plaintiffs  failed  to  allege  therein  facts  sufficient  tc 
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constitute  a  cause  of  action,  which  demuirer  was,  npon 
hearing  and  consideration,  sustained,  and  the  temporary 
injunction  dissolved.  Plaintiffs  elected  to  rest  upon  their 
complaint  without  amendment,  and  judgment  was  there- 
fore entered  in  favor  of  defendant,  from  which  plaintiffs 
appeal,  assigning  error  in  sustaining  said  demurrer,  and 
contend  that  sulBScient  facts  are  alleged  to  constitute  a 
cause  of  action. 

The  facts  sufficient  for  the  discussion  of  the  points  con- 
sidered on  this  appeal,  as  found  in  the  complaint,  are 
alleged  substantially  as  follows :  That  defendant  is  a  cor- 
poration organized  and  existing  under  the  laws  of  the 
Territory  of  Utah,  and  is  doing  business  in  the  city  of 
Helena,  county  of  Lewis  and  Clarke,  and  elsewhere  in  this 
State;  that  said  city,  by  ordinance  No.  187,  a  copy  of 
which  is  annexed  to  plaintiffs'  complaint  as  a  part  thereof, 
graqted  to  defendant  for  the  term  of  twenty  years  the  right 
to  erect  and  maintain  poles  and  wires,  with  the  arms  and 
braces  necessary  thereto,  over  and  above  the  streets,  ave- 
nues, alleys  and  public  grounds  of  said  city,  necessary  to 
establish  and  operate  a  telephone  service  therein;  that, 
under  the  privilege  granted  by  said  ordinance,  respondent 
has,  by  means  of  poles  and  wires,  established,  and  is  oper- 
ating a  telephone  service  in  said  city.  Said  ordinance,  in 
addition  to  said  grant,  provides  that 

AU  of  the  rights  hereby  granted  to  be  subject  to  such  terms  and  condi- 
tions as  the  city  council  of  the  said  city  niay  from  time  to  time  prescribe, 
and  expressly  reserving  the  right  to  require  the  said  company  to  place  its 
wires  under  ground  if  the  city  shaU  at  any  time  require :  Provided^  that 
said  compsjiy  shall  at  aU  times,  when  so  requested  by  the  city  authorities, 
permit  their  poles  and  fixtures  to  be  used  for  the  purpose  of  placing  and 
maintaining  thereon  any  wires  which  may  be  necessary  for  the  police  and 
fire  departments  of  said  city. 

Plaintiffs  further  allege  that  they  are  the  owners  of  lot 
7,  in  block  numbered  30,  in  the  original  town  site  of  the 
said  city  of  Helena,  being  about  36  feet  front  on  Main 
street,  and  117  feet  deep,  bounded  on  the  east  by  Main 
street,  and  on  the  south  by  Edwards  street,  upon  which 
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lot  appellants  Irave  erected  a  large  four-story  building, 
fronting  on  said  Main  and  Edwards  streets,  which  building 
is  used  as  a  business  block  for  the  purpose  of  banking  and 
offices. 

That,  prior  to  the  entry  of  said  town  site  of  the  city  of 
Helena,  the  predecessors  of  plaintiffs  in  interest  in  said 
premises  were  inhabitants  of  said  city,  and  occupied  and 
I)osses8ed  said  premises  as  the  owners  thereof,  against  all 
others  except  the  United  States  of  America ;  that  as  such 
occupants,  possessors  and  owners  they  established  and  laid 
out  in  front  of  said  premises  a  street  designated  as  ^^Main 
street,"  also  another  designated  as  ''Edwards  street,"  for 
the  ordinary  use  and  purpose  of  streets  and  highways; 
that  while  the  said  premises  were  so  occupied  and  pos- 
sessed by  the  predecessors  in  interest  of  the  plaintiffs,  and 
while  said  streets  were  so  laid  out,  established  and  used,  the 
probate  judge,  acting  as  county  judge  of  the  county  of 
Lewis  and  Clarke,  as  by  law  provided,  did  in  the  year 
1869  enter  and  acquire  title  to  the  said  land  in  question, 
among  other  lands,  from  the  government  of  the  United 
States,  as  the  town  site  of  said  city  of  Helena,  in  trust,  for 
the  use  of  the  inhabitants  of  said  city ;  ''that  thereafter 
the  said  probate  judge,  in  discharge  of  his  trust  in  that 
behalf,  conveyed  the  premises  hereinbefore  described  to  the 
predecessors  in  interest  of  these  plaintiffs,  describing  the 
same  as  bounded  by  said  Main  and  Edwards  streets,  who 
in  like  manner  conveyed  the  same  to  plaintiffs  and  theii 
grantors ;  by  reason  whereof  these  plaintiffs  became  and 
are  the  owners  of  the  fee  in  said  premises,  and  to  the  cen- 
ter of  said  Main  and  Edwards  streets,  subject  to  the  ordi- 
nary use  and  purpose  thereof  as  streets  and  highways ;' ' 
that  since  the  entry  of  said  town  site  for  the  use  of  the 
inhabitants  of  said  city,  "and  while  the  predecessors  in 
interest  of  these  plaintiffs  were  so  the  owners,  seized  and 
]>ossessed  of  the  premises  aforesaid,  they  cut  off  from  theii 
said  lot  ten  feet  in  front  thereof  and  adjacent  to  said  Main 
street,  for  the  sole  purpose  of  allowing  the  same  to  be  used 
as  a  street  and  highway,  for  the  purposes  of  travel,  and  f oi 
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the  convenience  and  benefit  of  their  said  property,  and  not 
to  the  injury  and  detriment  thereof ;"  that  the  same  has 
ever  since  been  solely  and  exclusively  used  for  such  pur- 
pose up  to  the  time  of  the  attempted  erection  of  the  poles^ 
wires,  and  branches  by  the  said  defendant,  under  the  pre- 
tended rights  secured  to  it  by  the  franchise  hereinbefore 
set  forth ;  that  under  such  pretended  authority  granted  by 
said  ordinance,  defendant  has  commenced  the  digging  of  a 
hole  for  the  planting  of  a  pole  in  the  edge  of  the  side- 
walk immediately  in  front  of  plaintiffs'  premises  afore- 
said, upon  said  Main  street,  and  within  said  ten  feet  cut 
off  by  appellants  from  their  said  lot  for  street  purposes, 
as  aforesaid;  that  respondent  instituted  no  condemnation 
proceedings  under  the  laws  of  eminent  domain  of  thi* 
State,  whereby  to  obtain  the  right  to  use  said  land  for  the 
purpose  of  erecting  said  pole  thereon  ;  that  said  acts  of 
respondent  upon  said  land  are  in  violation  of  the  rights  of 
appellants  as  the  owners  in  fee  thereof ;  that  the  height  of 
said  pole  is  forty-five  feet,  and  arms  and  braces  are  to  be 
attached  to  it,  and  a  large  number  of  wires  are  to  be  strung 
thereon,  over  and  above  said  street,  and  immediately  in 
front  of  said  building  of  appellants,  and  within  ten  feet 
thereof ;  that  the  erection  of  said  pole  and  arms  and  wires 
would  be  an  injury  to  the  freehold  of  appellants  ;  that, 
for  a  period  of  two  years  last  past,  defendant  has  main- 
tained a  pole  on  the  other  side  of  Edwards  street,  opposite 
the  point  where  the  one  in  question  is  to  be  placed,  which 
defendant  proposes  now  to  discontinue ;  '*  that,  as  plaintiffs 
are  informed  and  believe,  said  pole  (as  formerly  placed)  is 
at  a  proper  and  convenient  place  for  said  company,  and  is 
sufiicient  to  carry  and  maintain  all  necessary  wires  of  said 
company ;"  that  there  is  no  necessity  for  changing  the  site 
of  said  pole  as  proposed,  but  that  all  business  of  defendant 
can  be  as  conveniently  conducted  with  said  pole  at  the 
former  place . 

There  are  no  allegations  in  the  complaint  showing  that 
in  the  proposed  planting  of  said  pole  at  the  place  de- 
scribed respondent  had  located  the  same  contrary  to  the 
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pemuBsion  obtained  from  the  city  authorities ;  nor  that  by 
the  arrangement  of  the  poles  set  up  by  respondent  under 
such  permission  there  has  been  discrimination  against 
appellants  by  way  of  locating  the  pole  in  question  in  such  a 
jKwition  as  to  work  an  unnecessary  disadvantage  or  incon- 
▼enience  to  the  use  of  plaintiffs'  property ;  nor  that  the 
same  might  'be  located  in  a  different  position  in  front  of 
their  lot,  with  less  inconvenience  to  them  in  the  use  of  their 
property  and  to  the  public,  and  at  the  same  time  answer 
all  necessary  purposes  of  defendant  in  establishing  and 
operating  said  telephone  service.  In  short,  there  are  no 
facts  alleged  showing  a  peculiar  or  unnecessary  or  greater 
inconvenience  to  plaintiffs  or  their  property  by  the  erection 
of  said  pole  at  the  place  proposed  than  results  to  others  in 
like  situation  as  to  poles  planted  on  said  street. 

There  is  no  doubt,  considering  the  nature  of  the  matter 
under  discussion,   that  a  system  of  poles  could    be  so 
arranged  along  the  streets  as  to  answer  the  necessity  of 
respondent's  business,  and  avoid  placing  one  in  the  sti*eet 
in  front  of  plaintiffs'  lot,  by  placing  the  necessary  poles  in 
front  of  other  lots.    The  allegations  of  the  complaint  bring 
to  the  court  the  general  proposition  as  to  whether  defend- 
ant may,  under  the  authority  granted  by  said  city,  erect 
the  necessary  appliances  for  a  telephone  service  in  the 
streets  along  the  front  of  plaintiffs'  lot,  without  any  peculiar* 
unnecessary,  or  greater  inconvenience  to  plaintiffs  at  that 
place  than  to  others  in  front  of  whose  lot  a  pole  is  erected. 
Appellants  contend  that  they  have  alleged  facts  showing 
that  fhey  own  the  freehold  estate  not  only  in  their  said  lot, 
but  also  to  the  center  of  the  said  streets  adjoining ;  but, 
apparently  conceding  that  they  can  recede  somewhat  from 
this  proposition,  they  contend  that,  if  that  is  not  sustained, 
thej  still  have  shown  that  they  own  the  fee  in  that  portion 
of  tibie  street  where  said  i>ole  is  about  to  be  erected^  namely, 
within  ten  feet  of  the  front  of  their  said  lot  on  Main  street. 
Much  emphasis  is  laid  upon  this   point  by  appellants' 
counseL    Inasmuch  as  this  is  an  action  to  prevent  the 
erection  of  said  pole  under  the  authority  granted  by  the 
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dty,  it  is  no  doubt  important  to  consider  whether  plaintiffs 
own  the  fee  in  the  street  at  that  point,  although,  in  actions 
by  abutting  lot  owners  to  recover  damages  alleged  to  have 
resulted  from  the  erection  of  such  poles,  or  street  railways, 
or  other  erections  in  the  street,  it  has  been  questioned  in  the 
more  recent  cases  whether  the  fact  that  the  lot  owner  also 
owns  the  fee  in  the  street  is  of  so  great  importance  as  for- 
merly supposed.    2  Billon  on  Municipal  Corporations  (4th 
ed.),  §§  657, 658,  698, 705,  and  cases  cited.     We  think,  with 
appellants'  counsel,  that  in  a  case  like  this,  however,  where 
the  object  is  to  prevent  the  erection  of  said  pole,  without 
condemnation  proceedings  under  the  law  of  eminent  domain, 
the  ownership  of  the  fee  in  the  street  is  a  material  question, 
and  we  will  therefore  examine  the  complaint  to  see  whether 
the  facts  alleged  are  sufficient  to  show  that  plaintiffs  own 
the  fee  in  the  land  at  the  place  where  said  pole  is  about  to 
be  erected. 

[The  matter  here  omitted  consists  of  a  discussion  of  the 
question  above  proposed.  The  court  conclude  that  "there 
are  no  allegations  of  plaintiffs'  complaint  whereby  it  is 
shown  that  they  or  their  predecessors  in  interest  ever 
acquired  the  title  in  fee  to  any  part  of  the  land  occupied 
by  ifain  street  at  the  place  in  question."] 

Under  this  state  of  facts  we  are  or  opinion  that,  if  the 
municipal  authorities  of  the  city  of  Helena  had  power  to 
authorize  the  establishment  of  a  telephone  service  for  the 
use  and  convenience  of  the  inhabitants  thereof,  and  it  was 
proper  to  use  the  streets  for  that  purpose  to  the  extent  of 
placing  necessary  poles  and  wires  therein,  the  plaintiffs,  not 
owning  the  fee  in  the  street,  would  not  be  in  a  position  to 
prevent  such  use  on  the  ground  that  it  was  imposing  an 
additional  servitude  upon  an  easement  granted  by  them ; 
for  it  does  not  appear  from  the  allegations  of  the  complaint 
that  they,  or  their  predecessors  in  interest,  ever  acquired 
the  fee  in  the  land  occupied  by  the  street.  1  High  on  In- 
junctions, §  637 ;  Lewis'  Eminent  Domain,  §  172;  Mills  on 
Eniint'nt  Domain,  §  14.     It  cannot  be  successfully  ques- 
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tioned  that  the  telephone  is  an  appliance  of  great  public 
utility  to  the  inhabitants  of  towns  and  cities,  and  its  use 
can  be  extended  far  beyond  the  limits  of  urban  settlements. 
The  nse  of  this  means  of  communication,  as  well  as  the  tel- 
egraph, was  considered  of  so  much  importance  to  the  people, 
it  was  provided  in  the  Constitutit  n  th  it 

Anj  aasodation  or  corporation,  or  the  leasees  or  managers  thereof,  orga- 
nized for  the  purpose,  or  any  individual,  shall  have  the  right  to  construct 
or  nmrntAin  Unes  of  telegraph  or  telephone  within  this  State,  and  connect 
the  same  with  other  lines ;  and  the  legislative  assembly  shaU,  by  general 
law  of  uniform  operation,  provide  reasonable  regulations  to  give  fuU  effect 
to  this  section.    Art.  16,  §  14. 

Is  it  germane  to  the  proper  use  of  streets  to  allow  such 
poles  to  be  set  in  and  wires  strung  over  them  as  are  neces- 
sary to  set  in  operation  this  service  ?  Upon  this  question 
Mr.  Justice  Norton,  speaking  for  the  majority  of  the  court, 
in  the  case  of  Jvlia  Bldg.  Assoc  r.  Bell  Tel.  Co.,  88  Mo. 
289  (57  Am.  Rep.  398),  reasoned  as  follows  :  **  If  it  be  true, 
as  laid  down  by  the  authorities  herein  cited,  that  when  the 
public  acquires  the  right  to  a  street,  either  by  dedication, 
grants  or  condemnation,  the  municipality  has  the  power  to 
appropriate  it,  not  only  to  such  uses  as  are  common  and  in 
vogue  at  the  time  of  its  acquisition,  but  also  to  such  new 
iises  as  advanced  civilization  may  suggest  as  conducive  to 
the  public  good,  the  conclusion  is  inevitable  that  the  use  of 
Sixth  street  in  the  manner  and  for  the  purposes  proposed 
is  allowable,  for  it  cannot  with  any  show  of  reason  be  denied 
that  the  means  these  appliances  would  afford  for  the 
instantaneous  transmission  of  communications  for  the 
transaction  of  business,  without  resorting  to  the  slower  and 
common  methods  of  bearing  them,  would  be  conducive  to 
the  public  good,  and  make  the  street  by  these  means  serve 
one  of  the  chief  purposes  for  which  it  was  dedicated." 

As  to  the  effect  of  the  telephone  in  relieving  the  street  oi 
some  portion  of  the  throng  which  would  otherwise  pass 
over  it,  the  same  judge  observes  as  follows  :  ^'  These  street's 
^  required  by  the  public  to  promote  trade  and  facilitate 
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communications  in  the  daily  transactions  of  business  be- 
tween the  citizens  of  one  i>art  of  the  city  with  those  of 
another,  as  well  as  to  accommodate  the  public  at  large  ia 
these  resx>ects.  If  a  citizen  living  and  doing  business  on 
one  end  of  Sixth  street  wishes  to  communicate  with 
a  citizen  living  and  doing  business  on  the  other  end, 
or  at  any  intermediate  point,  he  is  entitled  to  use  the 
street,  either  on  foot,  on  horseback,  or  in  a  carriage 
or  other  vehicle,  in  bearing  his  message.  The  defend- 
fluts  in  this  case  propose  to  use  the  street  by  making  the 
telephone*poles  and  wires  the  messenger  to  bear  such  com- 
munications instantaneously,  and  with  more  dispatch  than 
any  of  the  above  methods,  or  any  other  known  method  of 
bearing  oral  communications.  Not  only  would  such  com- 
munication be  borne  with  more  dispatch,  but,  to  the  extent 
of  the  number  of  communications  daily  transmitted  by  it^ 
the  street  would  be  relieved  of  that  number  of  footmen, 
horses,  or  carriages." 

In  this  view  (and  it  seems  to  be  very  practical)  the  tele- 
phone pole  would  in  fact  facilitate  passage  upon  the  street, 
for  it  would  constantly  keep  out  of  it  a  hundred  or  x>er- 
haps  a  thousand  fold  more  of  incumbrance  than  it  brings 
in,  by  enabling  persons  to  communicate  without  physically 
passing  through  the  street  to  meet  one  another. 

We  think  that  to  use  the  street  in  a  reasonable  manner, 
and  to  a  reasonable  extent,  for  this  purpose,  is  just  and 
proper,  and  is  within  the  uses  to  which  the  street  may  law- 
fully be  put,  when  such  use  is  sanctioned  by  the  public 
through  its  duly-authorized  municipal  agents.  McCormick 
V.  District  of  Cohmhia,  4  Mackey  896  (64  Am.  Rep.  284) ; 
'Pierce  T.  Drew,  136  Mass.  75;  Jrwin  t.  Great  SotUhem 
TeU  Co.,  211  La.  An.  63 ;  Taggari  t.  Newport  8U  By.  Co.y 
16  R.  L  668  ;  People  v.  Kerr,  27  N.  Y.  188. 

Appellants  contend  that  the  city  council  possessed  no 
power  to  grant  said  company  the  privilege  mentioned,  and 
that  such  attempted  grant  of  said  privilege  was  conse- 
quently void.  It  is  provided  in  the  city  charter  (section  44, 
p.  178,  Sess.  Laws  1883,  and  section  44,  p.  18,  city  charter 


MONTANA,  1892.  81 


Hershfield  et  aL  t.  Telephone  Co. 


and  ordinances)  that  *^  the  city  council  shall  have  power 
to  license,  tax,  and  regulate  *  *  *  street  railways, 
water  companies,  ♦  *  *  electric  light  companies,  tele- 
phone companies,  gas  companies,  and  all  other  branches  of 
business." 

The  grant  of  this  power,  in  our  opinion,  carried  with  it 
the  necessary  concomitants  of  its  exercise ;  and  that  to 
license  and  regulate  the  telephone  service,  it  was  necessary 
to  grant  i>ermission  to  use  the  appliances  requisite  thereto. 
The  Constitution  of  the  United  States  provides  that  Con- 
gress "  shall  have  i)ower  to  regulate  commerce  with  foreign 
nations,  and  among  the  several  States,  and  with  the  Indian 
tribes."  Mr.  Justice  Fi£LD,  expressing  the  opinion  of  the 
United  States  Supreme  Court  in  the  case  of  Gloucester  Ferry 
Co.  V.  Pennsylvania,  114  U.  S.  203,  in  referring  to  this 
"power  to  regulate,"  said:  "The  power  also  embraces 
within  its  control  all  the  instrumentalities  by  which  that 
commerce  may  be  carried  on,  and  the  means  by  which  it 
may  be  aided  and  encouraged."  1  Dillon  on  Municipal 
Corporations,  §§  114,  367-360,  and  cases  cited. 

Affirmed* 
Blaks,  0.  J.,  and  De  Witt,  J.,  concur. 


K<yn»— See  note  to  H^  Lotiw  y«  W.  U.  Tel,  Go.  (seoond  deoiflion),  jXMt 
VOL.  IV— 6. 
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Herman  P.  Newman  v.  The  Village  op  Atondals. 

Jfamilton  County  (O.)  Comnum  Pleas,  Mareh,  1S94» 

(81  W.  Bui.  123.) 

Telegraph  poles  and  wibxs  in  street.— Municipal  oonibol. — Ck>ir- 

STRUcnoN  OF  ordinance. —  Injunction. 

A  oompany  having  obtained  municipal  permission  for  itself  and  its  asslgnSt 
to  erect  poles  and  string  wires  in  streets  for  telegraph  and  telephone 
lines,  has  a  right  to  license  another  party  to  string  wires  upon  its  ix>lQe 
for  the  purposes  aforesaid. 

A  person  engaged  in  **  salvage  and  notification  business  "is.,  furnishing 
information  to  subscribers  partly  by  telephone  and  partly  by  a  system 
similar  to  that  of  telegraphy,  maintains  wires  '*  for  telegraph  and  tel^ 
phone  lines.'' 

An  ordinance  granting  privileges,  containing  the  word  "assigns"  in  ths 
title  but  not  in  the  body  of  the  ordinance,  construed,  in  accordance  with 
manifest  intention,  to  confer  the  rights  mentioned  in  it  both  upon  th« 
g^rantees  and  their  assigns  and  licensees. 

Injunction  granted,  at  suit  of  licensee  to  prevent  municipal  corporation 
from  cutting  its  wire. 

Case  of  this  series  cited  in  opinion :  State,  Hudson  TtUpK  Co,,  Pro:^  t« 
Jersey  City,  vol.  2,  p.  188. 

Heard  on  motion  to  dissolve  temporary  restraining  order* 

8.  N.  Maxwell^  for  plaintiff. 

Walter  Oranger^  for  the  village. 

HoLLiSTEB,  J. :  The  village  of  Avondale,  on  July  8, 1889, 
granted  to  the  City  &  Suburban  Telegraph  Company,  a  cor- 
poration hereinafter  called  telephone  company,  certain 
rights  and  privileges  contained  in  an  ordinance  regularly 
passed,  entitled :  **  An  ordinance,  No.  647,  to  grant  peimis- 
sion  to  the  City  &  Suburban  Telegraph  Association,  a  cor- 
poration organized  under  the  laws  of  Ohio,  or  their  assigns, 
to  erect  telegraph  lines  and  maintain  the  same."      By 
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section  1  it  is  ordained  by  the  council  of  the  village  of 
Avondale,  two-thirds  of  all  the  members  concurring,  that 
the  City  &  Suburban  Telegraph  Association  have  permis- 
sion to  erect  poles  and  string  wires  for  telephone  and  tele- 
graph lines,  and  maintain  the  same  in  the  streets  of  the 
village,  to  be  placed  and  maintained  under  the  direction  of 
the  committee  on  improvements.  There  are  several  pro- 
visions and  conditions  relating  to  the  manner  of  erecting 
poles,  change  of  location  of  poles,  and  terms  under  which 
trees,  etc.,  may  be  cut  at  points  of  interference,  and  a  pro- 
vision of  reservation  of  four  inches  of  the  top  of  each  pole 
for  the  exclusive  use  of  the  fire  and  police  telegraph. 

The  telephone  company  complied  with  the  terms  of  the 
grant,  so  far  as  appears,  erected  its  poles,  strung  its  wires, 
and  was,  at  the  time  of  the  present  controversy,  carrying 
on  its  telphone  business  in  the  village. 

On  November  1,  1893,  the  telephone  company  made  an 
agreement  with  the  plaintiff  termed  a  *'pole  license,"  by 
which  he,  in  consideration  of  a  certain  payment  to  it,  was 
granted  the  right  as  licensee  ^*  to  attach  and  maintain,  at 
his  own  expense  and  risk,"  upon  the  poles  of  the  licensor, 
his  wires,  for  the  purposes  hereinafter  set  forth,  together 
with  the  necessary  insulators  and  fixtures,  subject  to  the 
regulations  of  the  licensor,  and  in  such  a  manner  as  not  to 
conflict  with  the  licensor's  use  of  the  poles  and  fixtures, 
nor  interfere  with  its  wires  or  the  use  thereof,  nor  endanger 
the  lives  of  the  licensor's  employes  or  patrons,  or  its  or 
their  property.  The  agreement  is  terminable  at  the  will 
of  either  party  at  any  time  upon  thirty  days'  notice  to  the 
other,  and  there  is  a  stipulation  that  no  use  of  the  poles 
and  fixtures,  however  extended,  shall  create  or  vest  in  the 
licensee  any  ownership  or  property  in  them.  The  license  is 
not  assignable,  and  must  be  and  was  executed  by  the  gen< 
eral  manager  of  the  telephone  company. 

It  appears  that  when  the  plaintiff  applied  for  permission 
to  use  the  poles,  the  manager  of  the  telephone  company 
supposed  that  he  had  theretofore  obtained  authority  to 
string  his  wires  from  the  village  council.     This  was  not 
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true,  for,  after  trying  some  years  in  vain  to  secure  a  grant, 
he  concluded  that  he  could  accomplish  the  same  end 
through  the  telephone  company.  Having  acquired  per- 
mission from  it  to  use  its  poles  for  his  purposes,  he 
attached  a  single  wire  thereto,  with  a  return  metallic  cir- 
cuit, which,  through  connections  therefrom  to  the  resi- 
dences of  his  patrons,  he  proposed  to  use  in  carrying  on 
what  is  called  a  salvage  and  notification  business.  Briefly, 
the  use  to  which  the  wires  were  to  be  put  was  to  notify  his 
subscribers  at  their  residences  by  means  of  electric  signals 
similar  to  the  Morse  system  of  telegraphing,  and  by  tele- 
phonic communication,  of  fires  affecting  their  interests  in 
the  city  of  Cincinnati,  or  in  the  village,  and  generally  to 
give  notice  of  emergencies  requiring  immediate  attention. 
At  the  time  he  obtained  this  permission,  there  was  pending 
before  the  council  an  ordinance  granting  to  the  Avondale 
District  Telegraph  Company  extensive  rights,  including 
the  erection  of  poles  in  the  streets  of  the  village.  This 
ordinance  was  passed  December  26,  1893.  Pending  the 
{Missing  thereof,  the  council,  on  December  13,  resolved  that 
plaintiff's  wires  were  a  detriment  to  the  public  use  of  the 
streets,  and  that  unless  the  plaintiff  removed  them  within 
three  days,  the  village  marshal  should  cause  them  to  be 
taken  down,  employing  such  help  as  he  needed  for  the 
purpose,  and  on  the  twenty-sixth  the  clerk  was  directed  to 
notify  the  marshal  to  take  the  wires  down  forthwith. 

Thereupon  the  plaintiff,  on  December  27,  filed  this  suit, 
and  obtained  a  temporary  restraining  order,  to  dissolve 
which  is  the  object  of  this  motion.  Defendant  files  an 
answer,  averring  in  substance  that  the  grant  to  the  tele- 
phone company  was  for  telephone  purposes  only,  to  be 
used  by  it  alone ;  that  the  telephone  company  had  no  legal 
right  to  permit  its  poles  to  be  used  by  another ;  that  its 
business  and  plaintiff's  are  not  similar  in  any  resx>ect,  and 
that  the  grant  does  not  cover  plaintiff's  business.  There 
are  other  allegations  of  fact,  either  embraced  in  the  state- 
ment of  the  case,  or  immaterial.  By  way  of  cross  petition, 
the  claim  is  made  that  plaintiff's  is  neither  a  telephone  nor 
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telegraph  company ;  that  his  business  is  a  private  enter- 
prise for  his  own  gain ;  is  u  public  nuisance,  and  is  unlaw- 
ful ;  and  the  prayer  is  for  a  perpetual  injunction  a^nst 
his  use  of  the  highways  of  the  village  for  that  purpose. 

The  Legislature  has  granted  to  municipal  corporations,  to 
be  exercised  by  the  council,  the  care,  supervision  and  con- 
trol of  all  public  highways,  streets  and  avenues  within  the 
corporation,  and  directs  the  council  to  cause  them  to  be 
kept  open  and  in  repair,  and  free  from  nuisance.  Rev. 
Stat.,  sec.  2640. 

If  the  plaintiff  had  no  authority  to  string  his  wires  in  the 
street,  he  would,  without  doubt,  now  be  maintaining  a  nui- 
sance in  the  nature  of  a  purpresture,  which,  if  made  upon 
the  property  of  an  individual,  would  be  a  trespass.  Wood 
on  Nuisances,  sec.  77,  and  cases  cited. 

The  council  has  charge  of  the  entire  street  in  its  full 
length  and  width,  and,  doubtless,  over  interferences,  how- 
ever slight,  with  its  upward  and  downward  extent.  The 
stringing  of  a  wire  without  authority,  is,  in  legal  contem- 
plation, an  encroachment  upon  a  public  right,  and  council 
has  authority  to  abate  the  evil  as  a  public  nuisance  ;  and 
the  fact  that  the  purpose  of  the  unauthorized  use  of  the 
streets  may  be  useful  or  of  no  injury  makes  no  difference. 
Wood  on  Nuisances,  sees.  19,  260  ;  People  v.  Vanderhilt^  28 
N.  Y.  396. 

It  will  be  noticed  that  no  private  rights  of  abutting  prop- 
erty owners  are  directly  in  question  in  this  cnse.  The  legis- 
lature has  given  the  right  to  erect  poles,  string  wires,  etc., 
to  magnetic  telegraph  companies.  Rev.  Stat. ,  3454.  They 
may  construct,  own,  use  and  maintain  any  line  of  magnetic 
telegraph  whether  described  in  their  original  articles  of 
incorporation  or  not .  Rev.  Stat.  3456 ;  and  may  appro- 
priate land  for  its  purpose.  Rev.  Stat.,  3456.  And  when 
such  lands  are  subject  to  the  easement  of  a  public  street  or 
public  way,  the  mode  of  use  shall  be  agreed  upon  between 
the  company  and  the  municipal  authorities,  or,  if  they  can 
not  agree,  the  probate  court  shall  direct  in  what  mode  the 
use  of  the  streets  shall  be  exercised 
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Sec.  3471  provides  that  '*the  provisions  of  this  chapter 
shall  apply  also  to  any  company  organized  to  construct  any 
line  or  lines  of  telephone  ;  and  every  snch  company  shall 
have  the  same  powers,  and  be  subject  to  the  same  restric- 
tions as  are  herein  prescribed  for  magnetic  telegraph  com- 
panies." 

The  telephone  company,  nnder  these  sections,  had  the 
light  to,  and  did  have  the  mode  of  its  use  of  the  streets  of 
the  village  fixed  by  ordinance.  It  has  authority  to  nse 
wires  for  telephone  and  telegraph  purposes,  and  to  erect 
poles  for  their  suspens^ion.  Through  those  wires,  the  num- 
ber of  which  are  not  limited  by  the  ordinance,  are  transmit- 
ted electric  currents,  carrying  vibrations  of  sound.  The 
public  use  of  the  streets  is  affected  by  the  construction  of 
poles  and  wires,  and  not  by  the  nature  of  the  sounds  through 
the  wires,  whether  of  voices  or  otherwise. 

The  use  of  wires  required  by  plaintiffs  business  is  exactly 
the  same.  His  wires  carry  vibrations  and  sounds,  both  of 
a  telephonic  and  telegraphic  character. 

If  this  is  so,  it  follows  that  such  use  is  included  in  the 
grant  to  the  telephone  company,  and  the  village  could  not 
complain  if  that  company  carried  on  the  notification  and 
salvage  business,  and  suspended  wires  for  that  purpose. 
It  is  true,  that  as  a  general  rule  grants  of  power  by  a  muni- 
cipality are  personal  in  their  nature,  to  be  exercised  by  the 
grantee  alone  ;  yet  it  is  also  true  that  the  grant,  so  called, 
to  the  telephone  company  was  in  lieu  of  what  it  could  have 
accomplished  through  the  probate  court,  had  council  been 
unvdlling  to  pass  the  ordinance. 

The  agreement  ought  to  give  it  no  less  than  it  could  have 
obtained  through  that  court.  In  either  event,  it  would 
have  acquired  a  species  of  property,  after  availing  itself  of 
the  right  and  making  expenditures  in  its  development, 
which  it  could  have  passed  to  its  successors  and  assigns. 

It  has  been  held  that  where  streets  have  been  designated 
by  the  authorities  upon  which  a  telephone  company  may 
erect  poles,  and  the  company  has  expended  money  in  erect- 
ing them,  the  permission  can  not  be  revoked .    Hudson 
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Taegraph  Co.  ¥•  Jersey  City,  49  N.  J.  L.  303.  Vested 
rights  when  once  acquired  can  not  be  rendered  nugatory  by 
subsequent  legislation.  The  principle  has  been  recognized 
since  the  Dartmouth  College  case.  It  might  therefore  be 
argued  that  the  word  **  assigns  "  was  not  necessary  in  the 
ordinance  to  give  the  telephone  company  full  power  to  pass 
its  property  and  franchise  to  its  successors  and  assigns. 

But  whether  or  not,  on  that  ground,  the  telephone  com- 
pany has  become  possessed  of  such  an  interest  as  it  may 
assign  need  not  be  decided ;  for,  taking  up  the  ordinance, 
it  api)ears  that  its  title  states  its  object  to  be,  to  grant  to 
the  telephone  company  or  its  assigns  certain  rights.  The 
rest  of  the  ordinance  runs  in  favor  of  the  telephone  company 
alone. 

The  title  of  an  act  is  regarded  as  of  some  consequence  by 
the  Supreme  Court.  In  State  v.  Pug\  43  Ohio  St.  98,  1 13, 
the  language  of  Burnet,  J.,  in  Burgett  v.  Burgett^  1  Ohio, 
at  p.  480,  on  that  subject  is  quoted :  ''The  title  is  framed 
in  the  same  manner  as  the  bill,  and  is  sanctioned  by  the 
vote  of  both  branches  of  the  Legislature ;  we  may,  therefore, 
consider  it  as  explanatory  of  the  object  of  the  law." 

After  stating  the  object  of  the  ordinance,  the  council  pro- 
ceeds to  name  the  conditions  on  which  the  grant  is  made. 
The  beneficiary  being  fixed  by  the  title,  it  no  longer 
becomes  important  to  emphasize  that  feature  ;  hence,  ''oi 
its  assigns  "  became  in  the  minds  of  council  a  matter  of  no 
consequence  for  the  body  of  the  ordinance.  In  Wilber  v. 
PainCy  1  Ohio,  26,  226,  the  rule  is  laid  down  that  such  a 
construction  of  a  statute  should  be  given  ''  as  may  appeal 
best  calculated  to  advance  its  object  by  effectuating  the 
design  of  the  Legislature." 

Again,  it  is  held  that  the  whole  should  be  given  effect. 
and  one  part  should  not  be  allowed  to  defeat  the  other. 
PaUon  V.  Pickaway  CourUyj  2  Ohio,  396,  397.  And  ''no 
words  should  be  rejected  if  the  statute  will  admit  of  a 
rational  and  consistent  construction  without  rejecting  it." 
Allen  V.  Parish,  3  Ohio,  187,  193.    The  real  intention  will 
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always  prevail  over  the  literal  sense  of  terms.    Medical 
College  v.  Ziegler,  17  Ohio  St.  62. 

In  Bwrgett  v.  Burgett^  svpra^  at  page  481,  the  court  say: 
"  The  intention  of  the  law-makers  may  be  collected  from 
the  cause  or  necessity  of  the  act,  and  statutes  are  some- 
times construed  contrary  to  the  literal  meaning  of  the 
words.  *  *  *  The  letter  is  sometimes  restrained,  some- 
times enlarged,  and  sometimes  the  conutinction  is  contrary 
to  the  letter."  See,  also,  Strang  v.  LehmeTy  10  Ohio  St 
93,  98. 

It  seems  to  me  quite  clear  that  the  intention  of  council 
was  to  give  the  grant  to  the  telephone  company  or  its 
assigns.  Nor  are  these  rules  objectionable  in  that  the  facts 
in  the  several  cases  were  unlike  those  under  consideration, 
for  the  Supreme  Court  has  expressly  declared  that  when 
the  rule  is  clear  and  comprehensive,  it  is  not  to  be  limited 
to  the  particular  instances  which  may  be  sux^posed  to  have 
led  to  its  adoption.  Ooshorn  v.  Purcell^  11  Ohio  St  641, 
849. 

It  is  claimed  that  ^'  or  "  does  not  mean  ''and ;"  that  the 
telephone  company  could  not  be  operating  a  part  of  ite 
powers,  and  at  the  same  time  have  assigned  another  x)art 
to  the  plaintiff  or  anybody  else.  The  interchange  of  the 
disjunctive  and  the  conjunctive,  when  the  sense  requires 
it,  is  frequently  made.  Wert  v.  ClvUer^  27  Ohio  St  847, 
360  ;  Attorney-Oeneral  v.  Comngton^  27  Ohio  St.  102,  116. 
If  the  company  assigned  all  its  powers,  its  assignee  would 
have  taken  everything  it  had  in  either  case.  It  is  difficuH 
to  see  why  it  should  not  assign  a  part  and  retain  a  different 
part.  ' 

But  the  plaintiff  claims  that  if  he  is  not  an  assignee  in  ' 
the  strict  legal  sense  of  the  word,  he  has  at  least  a  right 
partaking  of  all  the  essential  elements  of  a  license.  It  is 
revocable  at  pleasure  on  thirty  days'  notice ;  the  telephone 
company  parts  with  no  right  or  property,  and  the  plaintiff 
holds  at  the  will  of  the  licensor.  Fuhr  v.  Dean^  26  Mo. 
116;  Bartlett  v.  Prescott,  41  N.  H.  493;  16  HI.  897,  399; 
15  Wend.  880. 


J 


OHIO,  1894.  8S 


Newman  v.  Avondale. 


The  Century  Dictionary  defines  a  license  to  be  ^^  a  right 
given  by  some  comx)etent  authority  to  do  an  act  which, 
withont  such  authority,  would  be  illegal ;  an  authority  to 
do  a  x>articular  act  or  series  of  acts  on  another's  land  with- 
out possessing  any  interest  therein."  In  patent  law  it  is 
considered  '^  a  grant  or  permission  to  patent  an  invention, 
or  to  use  the  thing  patented,  which  leaves  the  interest  ol 
the  patentee  just  as  extensive  as  it  was  before."  Curtis 
on  Patents,  sec.  211. 

It  differs  from  an  easement,  in  that  the  latter  is  a  servi- 
tude which  can  not  be  avoided  or  annulled  by  a  conveyance 
of  the  subject  thereto.  Wallis  v.  Harrison^  4  Mees.  & 
W.  588 ;  EiUs  v.  MiUer,  3  Paige,  263,  267.  A  conveyance 
of  the  interest  on  which  a  license  operates  destroys  the 
license.  Harris  v.  Oillespie^  6  N.  H.  9  ;  CooJc  v.  Stearns^ 
11  Mass.  633  ;  Foot  v.  B.  H.  Co.,  23  Conn.  214. 

A  sale  of  its  property  and  franchises  by  the  telephone 
company  would  not  therefore  be  encumbered  by  this 
license,  and  its  assigns  would  owe  no  obligation  to  the 
licensee.  The^'plaintifl's  estate  is  less  than  that  of  an 
assignee.  The  greater  always  include  the  less.  The  com- 
pany i>ermits  plaintiff  to  do  that  which  it  could  do  itself. 
The  grant  to  it  or  its  assigns  gave  entire  dominion  to  the 
company  over  its  poles  and  wires.  Plaintiff's  wires  impose 
Qo  burden  on  the  streets  not  included  in  the  grant.  It  can 
make  no  difference  to  the  village  that  the  company  is  will- 
ing to  farm  out  to  another  that  which  it  had  a  perfect  right 
to  do  itself.  Perhaps  it  prefers  the  certain  income  from 
pole  rentals  to  the  labor  and  uncertain  results  of  embark- 
ing in  a  branch  of  the  same  business  carried  on  by  exactly 
the  same  use  of  its  wires  to  which  they  are  now  put.    The 

m 

Fillage  parted  with  its  dominion  when  it  made  the  grant. 
No  l^gal  right  belonging  to  it  is  infringed  by  any  operation 
covered  by  the  powers  expressly  granted,  and  the  company 
oould  legally  do  with  its  own  as  it  pleases,  so  long  as  it 
kept  within  the  i)ower  conferred. 
If  any  injury  occurs  through  the  negligence   of   the 
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licensee,  the  licensor  is  still  liable.  26  Vt.  717 ;  80  N.  Y. 
27  ;  6  Wall.  90  ;  17  Wall.  445. 

Bat  whether  the  plaintiff  is  an  assignee  in  a  restricted 
sense,  or  a  mere  licensee,  I  am  of  opinion,  while  appre- 
<3iating  the  diflSculties  of  the  case,  that  he  has  not  inter- 
fered with  any  legal  right  which  the  village  has. 

Decree  accordingly  will  be  entered. 


NoTB.—  See  note  to  St.  Louis  ▼.  W.  U,  Tel.  Co.  (second  decision),  post. 


CJiTT  OF  Allentown  v.   Western  Union  Tblegbaph 

Company,  Appellant 

Ftnntylvania  Supreme  Courts  March  tS,  1898. 

(148  Pa.  117.) 
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TiLBORAFR  POLBB  AND  WIRES.— MUNICIPAL  CONTROL.— LiCKNgB. 

A  municipality  has  a  right,  and  it  is  its  duty,  to  supervise  and  control  the 
erection  and  maintenance  of  telegraph  poles  and  wires  within  its  limits. 

Hub  is  within  its  police  power  ;  and  as  an  incident  to  it,  it  may  require 
a  license  fee  based  on  the  number  of  poles  and  length  of  wires. 

fhe  amount  of  the  fee  is  discretionary  with  the  municipal  authorities,  and 
only  in  case  of  abuse  of  discretion  wiU  the  courts  interfere. 

One  dollar  i)er  annum  per  pole,  and  $2.50  per  mile  of  wire,  is  not  unreason- 
able as  a  license  fee. 

Case  of  this  series  cited  in  opinion :  W.  U,  TeL  Co.  ▼.  PhiUidelphia^  toL  S, 
p.  08. 

Action  for  recovery  of  license  fees.  Appeal  by  defend- 
ant from  judgment  of  Court  of  Common  PleaSi  Lehigli 
tjounty. 

R.  JB.  Wright  (of  S.  E.  WrigTvPs  Sons),  for  appellant 

John  Ruppt  City  Solicitor^  for  apx>ellee. 
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Per  Cuiiiam:  We  agree  with"  the  learned  judge  of  the 
court  below  that  the  case  is  ruled  by  Western  Union  Tele^ 
graph  Co.  v.  PhUa.,  22  W.  N.  39,  where  it  was  held  that 
a  municipality  has  a  right,  and  it  is  its  duty,  to  supervise 
and  control  the  erection  and  maintenance  of  telegraph  i)ole8 
and  wires  within  its  limits.  Hence,  where  a  municipality 
imposed  by*ordinance  a  license  fee  of  $1  per  annum  on  each 
pole,  and  $2.60  per  annum  on  each  mile  of  wire  within  its 
limits,  the  court  declined  to  rule  that  the  fee  so  charged 
was  so  obviously  unjust  as  to  authorize  a  revision  of  the 
action  of  the  city  councils.  In  the  case  in  hand  it  appears 
that  the  city  of  Allentown  enacted  an  ordinance  requiring 
every  telegraph,  telephone  or  electric  light  company's  poles 
in  the  city  of  Allentown  to  be  inspected  by  the  i)olice 
department,  and  that  the  same  should  be  licensed,  and 
requiring  a  fee  of  $1  each  year  to  be  paid  for  each  i)ole. 
This  ordinance  was  in  the  exercise  of  the  i)olice  i)ower  of 
the  city,  and  the  only  question  was  whether  it  was  a 
reasonable  exercise  of  such  power.  The  amount  of  the 
license  fee  in  such  cases  rests  with  the  city  councils  in  the 
first  instance.  It  is  only  where  such  discretion  has  been 
abased  that  we  are  justified  in  interfering.  We  cannot  say 
that  this  discretion  has  been  abused  in  this  instance,  or 
that  the  license  fee  is  unreasonable. 

Judgment  affirmed, 

KoTB.—  In  City  of  Chuter  v.  Philadelphia,  Reading  d  Potimnae  TeU- 
graph  Compnay,  decided  by  the  same  court,  at  the  same  time  as  the  above, 
and  being  a  case  of  the  same  nature,  the  foUowlng  is  the  opinion  in  fuU : 

Pto  GUBIAM :  This  case  is  ruled  by  Telegraph  Co.  v.  The  City  of  Phikt- 
dOpkia,  28  W.  N.  C.  89,  and  City  of  Attentawn  v.  Weetem  Union  TeU- 
^raph  Co.^  decided  herewith. 

Judgment  affirmed. 

Both  these  oases  are  cited  in  the  f oUowing  case. 

8s6  note  to  iSK.  Ixmii  T.  W.U.  W.  Co.  (noond  deoisi0ii>t  jmi 
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The  Citt  of  Philadelphia,  Respondent,  y.  The  Postal 
Telegraph  Gable  Company  and  the  Merchants' 
Telegraph  Company,  Appellant. 


N,  Y.  Supreme  dmrt,  Oenerai  Tena^  Firei  Department,  Dee.,  2S9i, 


(67  Hnn,  21.) 

Tilkqraph.— Municipal  License  fee.— Interstate  oo; 

stitutional  law. 


KMEBOB.— CoN- 


A  municipal  ordinance,  imposing  a  license  fee  npon  telegraph  companies, 
based  upon  the  number  of  poles  and  miles  of  wire  in  the  streets,  is  a  valid 
exercise  of  police  power. 

It  is  not  repugnant  to  the  poet-roads  act  of  Congress,  to  the  interstate  com- 
merce provisions  of  the  federal  Constitution  or  the  provision  in  the 
fourteenth  amendment  thereto,  wliich  prohibits  a  State  from  depriving 
any  person  of  life,  liberty  or  property  without  due  process  of  law,  or 
denying  to  any  person  the  equal  protection  of  its  law. 

Cases  of  this  series  cited  in  opinion  :  W,  U.  TeL  Co,  v.  Attomei^O^enerdi 
of  Mass.,  vol.  2,  p.  57  ;  Am.  Rapid  Tel.  Co.  v.  Hess,  vol.  8,  p.  142 ;  LeUmp 
V.  Port  of  Mobile,  voL  2,  p.  79 ;  W.  U.  Tel.  Co.  v.  Pendleton,  vol.  2 
p.  49 ;  People  v.  Squire,  vol.  2,  p.  176 ;  W.  U.  Tel.  Co.  v.  Philadelphia 
and  Mutual  Un.  Tel.  Co.  v.  Same,  vol.  2,  p.  98;  Chester  v.  PhUa,,  Se., 
Tel.  Co,, post;  Allent4)um  v.  W.  U.  Tel.  Co.,  ante,  p.  90. 

Appeal  by  defendant  from  judgment  entered  in  New 
Tork  county,  upon  report  of  referee,  for  over  $16,000, 
damages  and  costs.    Facts  stated  in  opinion. 

H.  S.  Otiernsepy  for  the  appellants. 

William  McMichaely  for  the  respondent. 

O'Brien,  J.:  This  action  was  brought  by  the  city  of 
Philadelphia  to  recover  several  annual  license  fees  and 
charges  imposed  by  city  ordinances  upon  each  telegraph 
pole  and  mile  of  wire  in  the  streets  of  Philadelphia.  Tlie 
defendants  conceded  that  plaintiff  has  power  and  author- 
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ity  to  make  and  prescribe  ordinances  for  the  inspection  and 
r^i^ation  of  telegraph  lines  within  the  city  limits,  but 
deny  that  it  has  either  i)ower  or  authority  to  require  the 
payment  of  any  fee  or  charge  therefor,  or  to  charge  for  a 
license,  or  to  make  any  special  tax  ui)on  their  [property, 
or  upon  each  pole  or  wire  permitted  within  the  city  limits. 

This  restricts  the  contention  to  the  question  whether  a 
charge  for  such  regulation  and  inspection  is  valid,  and 
whether  such  a  charge  is  an  interference  with  the  interstate 
commerce  clause  of  the  United  States  Constitution,  or  with 
the  rights  conferred  on  telegraph  companies  by  the  United 
States  Revised  Statutes  (§  6363)  relating  to  telegraph  com- 
panies and  post-office  service. 

The  appellant  contends  that  such  a  tax  or  claim  is  a 
restraint  ui>on  the  instruments  of  interstate  commerce  and 
communication,  which  is  placed  solely  in  the  hands  of  Con- 
gress by  the  Constitution  (art.  1,  §  8,  subs.  3,  18,  U.  S. 
Const.)  ;  that  the  United  States  Revised  Statutes  (§  6263) 
grants  to  any  telegraph  company,  complying  with  certain 
conditions,  ^Hhe  right  to  construct,  maintain  and  operate 
lines  of  telegraph  through  and  over  any  portion  of  the 
public  domain  of  the  United  States,  over  and  along  any  of 
the  military  or  post  roads  of  the  United  States,"  etc.,  and 
that  such  a  tax  would  impair  and  destroy  the  right  thus 
conferred. 

In  the  case  of  Western  Union  Telegraph  Company 
T.  MdsMU^huseits^  126  U.  S.  630,  where  the  question  was 
as  to  the  right  of  the  State  to  impose  a  tax  upon  the  prop- 
erty of  a  telegraph  company  within  its  limits,  it  was  held : 
**  That  the  privilege  conferred  upon  telegraph  companies 
by  the  Revised  Statutes  (§  6263)  carries  with  it  no  exemp- 
tion from  the  ordinary  burden  of  taxation  in  a  State  within 
which  they  may  run  or  operate  lines  of  telegraph."  And 
it  was  further  held  therein  that  a  tax  upon  the  property 
owned  and  used  by  the  corporation  within  that  State  "is 
not  forbidden  by  the  fact  of  the  acceptance  on  the  part  of 
the  company  of  the  rights  conferred  on  telegraph  com- 
panies by  the  Revised  Statutes  (§  6263),  nor  by  the  com- 
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merce  clause  of  the  Constittition."  In  the  opinion  of 
the  court  in  that  case  it  was  said  :  "  While  the  State  couH 
act  interfere  by  any  specific  statute  to  prevent  acorporation 
from  placing  its  lines  along  these  post-roads,  or  stop  the 
use  of  them  after  they  were  placed  there,  nevertheless  the 
company  receiving  the  benefit  of  the  laws  of  the  State  foi 
the  protection  of  its  property  and  its  rights,  is  liable  to  be 
taxed  upon  its  real  or  personal  property  as  any  other  per- 
son would  be.  It  never  could  have  been  intended  by  the 
congress  of  the  United  States,  in  conferring  upon  a  corpor- 
ation of  one  State  the  authority  to  enter  the  territory  oi 
any  other  State  and  erect  ite  poles  and  lines  therein, 
to  establish  the  proposition  that  sach  a  company  owed 
no  obedience  te  the  laira  of  the  State  in  which  it  thus 
entered,  and  was  under  no  obligation  to  pay  its  fair  pro- 
portion of  the  taxes  necessary  to  ite  support,"  See.  also, 
American  Eapid  IW.  C«.  T.  Bess,  125  N.  Y.  641. 

With  respect  to  the  question  of  interstate  commerce 
urged  by  appellant  as  aflfecting  the  right  of  the  city  te 
impose  the  charges,  we  think  the  authorities  are  bbandant 
te  show  that,  whether  the  charges  in  question  come  under 
the  police  or  the  taxing  power,  they  do  not  offend  a^aiust 
the  interstate  commerce  clause,  Leloup  t.  Port  oj 
MobUe,  127  U.  S.  640  ;  Gibbons  v.  Ogden,  9  Wheat.  2t«  : 
Railroad  Co.  v.  Miller,  17  Wall.  660  ;  Sc^bins  v.  Shelby 
County  Taxing  Dist,  120  U.  S.  489 ;  W.  U.  Hrf.  Co.  \, 
Penmeton,  122  id.  347. 

Appellants  further  claim  that  it  offends  a^inst  the 
United  States  Constitution,  in  that  it  confiicts  with  the 
provision  in  the  fourteenth  amendment  that  no  State  shall 
deprive  any  person  of  life,  liberty  or  property  without  due 
process  of  law,  nor  deny  to  any  person  within  ite  jurisdic- 
tion the  equal  protection  of  the  laws,  is  disposed  of  by  the 
case  of  New  York  r.  Squire,  145  U.  S.  175. 

It  will  thus  be  seen  that  we  agree  with  the  conclusion 
reached  by  the  referee  "that  the  State  has  power  to  Impose 
taxes  upon  the  property  of  such  companies  within  the 
State,  under  the  laws  of  the  State,  and  that  a  municipality. 
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under  its  delegated  powers  from  the  State,  can  impose  all 
lawful  burdens  ni>on  the  property  of  such  companies  situ- 
ated within  its  corporate  limits.  Therefore,  if  these  license 
charges  nx>on  i)oles  and  wires  within  the  city  limits  should 
be  held  or  found  to  be  legally  imposed  by  the  State,  they 
would  not  be  in  conflict  with  the  provisions  of  this  act  ol 
Congress ;  or  if  the  municipality,  under  its  delegated  power 
of  ^regulation'  from  the  State,  or  what  is  commonly 
known  as  'x>^lice  power,'  should  be  found  to  have  the 
right  to  make  such  ordinances,  and  levy  such  imposts  upon 
the  poles  and  wires  within  its  corporate  limits  of  a  com- 
pany oi>erating  an  interstate  line,  such  ordinances  and 
charges  would  not  be  in  conflict  with  the  act,  as  being 
neither  on  the  general  business  of  the  company  nor  an  inter- 
ference with  such  interstate  business." 

This  view  is  consistent  with  the  principle  laid  down  in 
the  case  of  Lelaup  v.  Port  of  MoMle^  supra^  and  kindred 
cases,  which  hold  that  ^'tht?  property  of  a  telegraph  com- 
pany sitnsi.ted  within  a  S^Ate  may  be  taxed  by  the  State  as 
all  other  property  is  taxed,  but  its  business  of  an  inter- 
state character  cannot  be  thus  taxed."  It  was  therein 
held  that  no  State  within  which  a  telegraph  company  sees 
fit  to  establish  an  office  can  impose  upon  it  a  license  tax, 
or  require  it  to  take  out  a  license  for  the  transaction  of  its 
business ;  that  the  telegraphic  communications  carried  on 
between  different  States  are  interstate  commerce,  and 
within  the  power  of  regulation  conferred  upon  Congress, 
free  from  the  control  of  State  regulations,  except  such  as 
are  strictly  of  a  police  character. 

A  review^  therefore,  of  the  authorities  will  show  that  the 
troe  construction  to  be  given  to  the  Constitution  of  the 
United  States,  and  the  statutes  passed  relating  to  telegraph 
companies,  are  consistent  with  the  right  of  the  States  to  tax 
the  property  of  corporations  within  their  limits,  and  to 
subject  them  to  regulations  of  a  police  character,  and  that 
the  United  States  Constitution  and  statutes  prohibit  the 
States  from  placing  any  charge  or  tax  upon  business  of  an 
interstate  cluuracter,  or  interfering  with,  obstructing  or  de- 
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stroying  the  working  or  business  of  such  federal  agencies. 
The  record  makes  clear  the  fact  that  the  plaintiff  in  no  way, 
by  the  charge  made,  attempted  to  impose  a  tax  ni>on  business 
of  an  interstate  character.  The  appellant,  however,  insists, 
if  this  conclusion  should  be  reached,  that  the  charge  was, 
m  effect,  a  tax  which  was  illegally  levied  upon  the  property 
of  the  companies,  contrary  to  the  Constitution  and  laws  of 
Pennsylvania  regulating  the  right  and  mode  of  taxation. 
In  his  argument  he  correctly  presents  the  view  which  the 
courts  of  that  State  have  adhered  to  in  construing  the 
method  which  should  be  adopted  under  the  laws  of  that 
State  in  levying  taxes,  viz.,  upon  an  ad  valorem  principle ; 
that  is  to  say,  that  property  is  to  be  taxed  at  a  uniform 
rate  according  to  its  value.  If  it  had  been  shown  that  this 
was  a  tax,  then  there  could  be  no  question  but  that  this 
principle,  not  having  been  adhered  to  in  levying  the  same 
would  have  rendered  the  charges  in  suit  invalid. 

We  think,  however,  apart  from  the  disclaimer  of  the  re- 
spondent, it  IS  clear  that,  in  imposing  the  charge  sought  to 
be  recovered  in  this  action,  the  city  of  Philadelphia  in  no 
way  intended  to  place  a  tax  upon  the  business  of  the 
defendant  companies,  nor  to  impose  a  tax  upon  their  prop- 
erty, but  its  claim  is  based  upon  its  rights  under  polios 
power,  to  levy  such  a  charge. 

The  validity  of  license  fees,  or  similar  charges  by  a  muni- 
cipality under  the  police  j)ower,  has  been  frequently  as- 
serted, and,  so  far  as  Pennsylvania  and  this  State  are  con- 
cerned, the  question  must  be  regarded  as  settled  in  favor 
of  their  validity.  As  we  have  already  endeavored  to  point 
out,  charges  thus  imposed  under  the  police  power,  and 
those  imposed  for  revenue,  proceed  on  an  entirely  different 
and  distinct  principle,  and  in  cases  where  supposed  police 
regulations  come  in  question,  the  test  must  be  whether  the 
end  in  view  is  one  within  the  regulative  sphere,  and  whether 
the  means  are  reasonably  appropriate.  An  examination  of 
the  ordinances  levying  this  charge,  we  think,  will  leave  no 
room  for  misconstruction  as  to  their  true  intent  and  pur- 
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pose,  showing  clearly  that  such  charges  were  for  regulation, 
and  hot  for  revenue. 

The  ordinance  of  January  6,  1881,  which  was  the  first 
ordinance  on  the  subject,  begins  as  follows : 

An  ordinance  to  regulate  the  erection  and  maintenance  of  telegraph 
poles  in  the  corporate  limits  of  the  city  of  Philadelphia. 

Wherecu^  Qreat  inconvenience  and  annoyance  have  been  occasioned  to 
property  owners  by  the  placing  of  telegraph  poles  in  front  of  their  prem- 
ises; and 

Whereas,  The  Uvea  and  proi)erty  of  citizens  traveling  upon  the  public 
streets  and  highways  have  been  imperiled  by  the  erection  ai;d  maintenance 
of  inadequate  or  unsound  telegraph  poles  thereon,  so  that  it  has  become 
necessary  to  establish  a  system  for  the,proi)er  inspection  of  such  poles  and 
for  the  regulation  of  the  erection  and  maintenance  thereof. 

And  the  ordinance  of  March  30,  1883,  begins  as  follows : 

An  ordinance  to  regulate  the  introduction  and  use  of  underground  con- 
duits, wires  and  cables  for  electrical  conductors  in  the  streets  of  PhiladeL 
phia,  etc. 

These  ordinances,  and  the  additional  fact  proved  in  the 
case  that  all  charges  were  removed  from  such  wires  as  were 
placed  underground,  will  show  that  the  object  sought  was 
not  the  raising  of  revenue,  but  the  reimbursement  to  some 
extent  of  the  expense  made  necessary  to  the  municipality 
in  discharging  its  duty  in  furtherance  of  the  public  safety 
and  convenience,  as  well  as  its  cfo-ordinate  duty  to  the 
defendants  of  protecting  their  property,  by  a  proper  regula- 
tion and  inspection  of  overhead  wires. 

So  far  as  'this  State  is  concerned,  the  case  of  People  t. 
Squire,  107  N.  T.  693,  is  authority  for  the  view  'Hhat 
regulations  of  the  character  provided  for  in  said  acts  are 
strictly  police  regulations,  such  as  are  within  the  legitimate 
authority  of  the  Legislature  to  delegate  the  exercise  thereof 
to  municipal  corporations.  That  the  right  to  exercise  this 
police  power  is  a  governmental  function  which  cannot  be 
alienated,  surrendered  or  abridged  by  the  Legislature  by 
aay  grant,  contract  or  delegation  whatsoever." 

So  far  as  the  State  of  Pennsylvania  is  concerned,  the 
highest  appellate  court  of  that  State  has  twice  decided  these 

VOL.   TV — 7. 


98 


AMERICAN  ELECTRICAL  CASES.      [vol.  4 


Philadelphia  ▼.  Telegraph  Cable  Co. 


very  ordinances  now  brought  in  question  to  be  valid. 
Mutual  Union  Tel.  Co.  v.  PhUa.  and  W.  U.  TeL  Co.  w. 
PhUa.,  22  W.  N.  Cases,  39  ;  Chester  v.  Fhila.,  Beading 
and  FottsviUe  Tel.  Co.  [1892],  Penn.  S.  C.  Adv.  Casea^ 
611 ;  AUentown  v.  W.  XT.  Tel.  Co.  [1892],  id.  510. 

The  description  given  in  these  cases  of  the  condition  of 
the  streets  confirms  what  the  observation  of  every  citizen 
makes  evident,  that  lives  and  property  can  only  be  pro- 
tected against  the  dangers  threatened  by  overhead  wires, 
by  strict  regulation  and  the  most  careful  insi>ection.  In 
addition,  we  are  referred  to  the  following  cases  in  Pennsyl- 
vania, distinctly  holding  that  the  plaintiff  has  power  to 
exercise  i)olice  regulation  over  telegraph  lines.  City  of 
Phila.  V.  TT.  U.  Tel.  Co.,  2  W.  N.  Cases,  455,  460;  SoutTi^ 
warTc  R.  R.  Co.  v.  Phila.,  11  Wright,  321 ;  Branson  y. Phila. 
id.  322. 

It  seems  to  us,  therefore,  that  with  the  legal  questions 
disposed  of,  all  that  remained  was  to  determine  whether 
the  ordinances  and  the  charges  made  were  a  proper  exercise 
of  the  police  power  delegated  to  the  plaintiff  or  possessed 
by  it.  And  the  referee  is  sustained  by  the  cases  to  which 
he  refers  in  his  opinion,  in  holding  that  whether  there  has 
been  a  proper  exercise  by  the  municipality  of  this  power  of 
regulation  is  to  be  determined  by  a  consideration  of  the 
reasonableness  of  the  terms  of  the  ordinance  and  of  the 
oharges  imposed.     This  the  referee  proceeded  to  do. 

As  to  the  expense  entailed  upon  the  city  oQPhiladelphia, 
it  was  shown  that  in  order  to  have  it  thorough  and  effective, 
it  was  deemed  essential  to  require  a  morning  report  called 
an  ''electrical  report,"  to  be  made  by  every  policeman  on 
duty  at  night,  of  whom  there  are  1,526  receiving  a  salary  of 
two  dollars  and  fifty  cents  a  day.  In  addition,  it  was 
shown  that  the  appropriation  for  the  police  bureau  in  1891 
was  over  a  million  dollars,  for  the  bureau  of  fire  escapes  over 
six  hundred  thousand  and  for  the  electrical  bureau  over  one 
hundred  and  forty  thousand  dollars,  and  that  these  different 
bureaus  were  engaged  and  took  part  in  enforcing  the 
regulations    and    ordinances    in    question    in  the  public 
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interest  It  was  also  given  in  testimony  by  the  chief  of 
the  fire  bureau  that  if  the  wires  were  put  under  ground 
there  would  be  a  saving  of  one  fire  station,  whose  expense 
annually  is  about  the  amount  of  the  total  charges  on  all  the 
eomfanies. 

Upon  such  testimony,  having  regard  to  the  extensive 
area  of  a  city  like  Philadelphia  and  the  range  of  work  and 
expense  involved  in  the  regulation  of  poles  and  wires,  we 
think  the  referee  was  right  in  holding  that,  contrasted 
with  the  large  outlay  made  by  the  municipality,  the 
amonnts  charged  the  defendants  and  sought  to  be  re- 
covered in  this  action  are  reasonable.  We  think  that 
the  Supreme  Court  (of  Appeal)  in  the  case  of  Allen" 
town  V  Western  Union  Telegraph  Company,  supra, 
in  considering  the  particular  charges  in  these  ordinances, 
correctly  defined  the  rule  of  law  to  be  applied,  viz :  "The 
amount  of  the  license  fee  in  such  cases  rests  with  city 
councils  in  the  first  instance,  and  only  upon  an  abuse  of 
their  discretion  is  the  court  justified  in  interfering.  We 
cannot  say  that  discretion  has  been  abused  in  this  case  or 
that  the  license  fee  is  unreasonable. 

It  will  thus  be  seen  that  we  concur  with  the  view  taken 
by  the  referee  as  to  the  reasonableness  of  the  charges 
imposed  on  the  defendants.  Indeed,  we  might  well  have 
allowed  this  judgment  to  stand  upon  the  able  opinion  of  the 
referee,  which  thoroughly  discusses  every  question  that  has 
been  presented  upon  this  appeal.  It  would  serve  no  useful 
purpose  to  go  over  the  same  ground,  refer  to  the  same 
authorities  and  draw  the  same  conclusions  as  the  referee 
has  done.  Though  the  question  in  principle  is  an  import- 
ant one,  we  do  not  regard  it  as  either  novel  or  difficult. 
An  examination  of  cases  in  the  United  States  Supreme 
Court  and  in  the  highest  appellate  courts  of  this  State  and 
Pennsylvania  supports  the  legal  principle  invoked  by  the 
plaintiff,  and  the  evidence  adduced  in  this  case  sustains 
the  conclusion  of  the  referee  favorable  to  plaintiff's  right 
to  recover. 
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In  our  opinion  the  judgment  should  be  aflKrmed,  with 
costs. 
Van  Brunt,  P.  J.,  and  Barrett,  J.,  concurred. 
Judgment  affirmed,  with  costs. 


NOTB.— See  note  to  St  Louis  t.  W.  U,  Tel.  Co,  (second  decision),  post. 
See  Index  to  this  and  previous  yolumes,  title  '*  Constitutional  Law." 


Chester  Citt  v.  Western  Union  Telegraph  Company, 

Appellant. 

Pienntylvania  Supreme  Court,  February  SO,  189S. 

(154  Pa.  St.  464.) 

TELBaaiPH.— Municipal  ucensb  fee. —  PLSADmck 

An  affidavit  of  defense  in  an  action  for  the  recovery  of  license  fees  imposed 
by  municipal  ordinance  upon  a  telegraph  company,  held  insufficient ;  it 
alleging  merely  that  the  amount  of  the  tax  was  unreasonably  large  in 
that  it  was  disproportionate  to-  the  ordinary  expenses  of  municipal 
officers,  and  not  taking  into  consideration  the  additional  expense  inci- 
dent to  the  increased  responsibility  imposed  upon  the  city  by  having  the 
poles  in  its  streets,  it  being  bound  at  its  peril  to  keep  the  streets  safe  for 
the  traveling  public 

Appeal  by  defendant  below  from  order  of  Court  of  Com- 
mon Pleas,  Delaware  county,  granting  judgment  for  want 
of  sufficient  affidavit  of  defense. 

It  appeared  from  the  record  that  in  1884  and  1889  the 
city  of  Chester,  by  ordinance,  provided  that  every  telegraph 
company  owning  poles  within  the  city  should  pay  a  license 
fee  of  $1.00  upon  each  new  pole  which  it  should  erect,  and 
$1.00  per  annum  for  each  pole  maintained  by  it,  and  pre- 
scribing penalties  for  failure  to  comply  with  the  ordinance. 

Action  to  collect  $1,470,  the  amount  of  accrued  license 
fees  upon  245  poles  from  1886  to  1891.  Further  facts 
stated  in  the  opinion. 
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Slla8  W.  PeUit,  John  R.  Read  and  H.  B.  QiU,  for 
plaintiff. 

Orlando  Harvej/y  for  appellee. 

Per  CiTBiAif :  It  was  conceded  by  the  appellant  company 
that  the  city  of  Chester  has  the  power  to  impose  a  reason- 
able charge  for  a  license  to  erect  telegraph  poles  within  the 
limits  of  the  municipality.  The  ordinance  of  the  city 
imposed  a  license  tax  of  one  dollar  per  year  for  each  pole. 
We  have  held  in  a  number  of  recent  cases  that  this  amount 
is  not  so  unreasonable  as  to  justify  us  in  interf erin/2:  wiA 
the  discretion  of  such  municipalities.  In  this  case,  how- 
ever, the  court  below  entered  judgment  for  want  of  a  suffi- 
cient affidavit  of  defence.  The  affidavit  in  question  contains 
this  averment : 

'*The  said  Western  Union  Telegraph  Company  avers 
that  the  sum  sought  to  be  recovered  in  this  cause  pretends 
to  be  imposed  and  is  sought  to  be  justified  as  a  license  tax 
merely  in  aid,  and  as  part  of,  a  police  regulation  of  the 
city  of  Chester,  and,  as  such,  is  unjust  and  unreasonable  in 
that  the  amount  thereof  is  wholly  disproportioned  to  the 
usual,  ordinary  or  necessary  expense  of  municipal  officers^ 
of  issuing  licenses,  and  other  expenses  thereby  imposed 
upon  the  municipality  of  the  city  of  Chester,  but  is,  on  the 
contrary,  largely  in  excess  thereof,  to  wit,  at  least  five 
times  the  expense  thereof,  wherefore  the  sum  is  unreason- 
able, not  authorized  by  law  and  therefore  void.'* 

For  the  purposes  of  this  case  we  must  treat  this  averment 
as  true,  as  far  as  it  goes.  The  difficulty  is  it  does  not  go 
far  enough.  It  refers  only  to  the  usual,  ordinary  or  neces- 
sary expense  of  municipal  officers,  of  issuing  licenses  and 
other  expenses  thereby  imposed  upon  the  municipality.  It 
makes  no  reference  to  the  liability  imposed  ui>on  the  city 
by  the  erection  of  telegraph  i)oles.  It  is  the  duty  of  the 
city  to  see  that  the  poles  are  safe,  and  properly  maintained, 
and  should  a  citizen  be  injured  in  person  or  property  by 
reason  of  a  neglect  of  such  duty,  an  action  might  lie  against 


loe 


AMERICAN  ELECTRICAL  CASES.       [vol.  4 


St.  Louis  ▼.  Telegraph  Co. 


tlie  city  for  tlie  consequences  of  sucli  neglect.  It  is  a  mis- 
take therefore  to  measure  tlie  reasonableness  of  the  charge 
by  the  amount  actually  expended  by  the  city  for  a  partic- 
ular year,  to  the  particular  purposes  specified  in  the 
affidavit. 
Judgment  affirmed. 


KOTB.— -See  note  to  second  following  case. 


8t.  Louis  v.  Western  Union  Teleoraph  CoicPAinr. 

U»  8.  Supreme  Court,  March  6, 189Sm 
(148  U.  S.  92.) 


TwLEaKLra  polbb  in  strkktb.— Municipal' rbrtal-chabos. — 

ROADS  ACT. 


I  I 


i 


* 


▲  municipal  ordinance  requiring  the  payment  of  a  fixed  sum  for  eaoh  tele- 
graph or  telephone  pole  maintained  in  the  streets  does  not  impose  a 
priv^ilege  or  license  tax.    It  is  in  the  nature  of  rental. 

Such  charge  is  not  forbidden  upon  common  law  principles,  nor  by  the 
fact  that  tlM  poles  belong  to  a  telegraph  company  which  has  accepted 
the  provisions  of  the  post-roads  act  of  Ck>ngpre8B.  The  privUege  granted 
by  that  statute  is,  like  any  other  f  ranohisei  to  be  exercised  in  sabordinjr 
tion  to  public  and  private  rights- 

Whether  the  rental  charged  is  reasonable  Is  a  matter  open  for  determina- 
tion by  the  courts. 

Gases  of  this  series  cited  in  opinion:  W,  U.  Tel,  Co,  y.  Atty,-€hfU.  ofMate,^ 
Yol.  2,  p.  57  ;  New  Orleane  ▼.  Gt  So.  Teleph,  A  TeL  Co.,  vol.  S,  j^  118 ; 
nUadelphia  ▼•  W.  U.  TeL  Co.,  vol.  S,  p.  63. 

Ekror  to  Circuit  Court,  E.  D.,  Missouri 

Statement  of  case  by  the  court : 

Oa  February  25,  1881,  the  city  of  St.  Louis  psissed  an 
ordinance,  known  as  ordinance  No.  11,604,  authorizing  any 
telegraph  or  telephone  company  duly  incorporated  accord- 
ing to  law,  doing  business  or  desiring  to  do  business  in  the 
city  of  St.  Louis,  to  set  its  poles,  pins,  abutments,  wiretfi 
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and  other  fixtures  along  and  across  any  of  thepnblic  roads, 
streets  and  alleys  of  the  city,  subject  to  certain  prescribed 
radiations.     Sections  six,  eight  and  nine  read  as  follows  : 

See.  ••  Every  telegraph  or  telephone  company  doing  business  in  this  city 
shall  keep  on  deposit  with  the  treasurer  the  sum  of  fifty  dollars,  subject  to 
order  of  the  street  commissioner,  to  be  used  by  him  in  restoring  any  side- 
walk, gutter,  street  or  alley  pavement  displaced  or  injured  in  the  erection* 
altoation  or  remoTal  of  any  pole  of  such  company,  when  said  company 
refuses  or  fails  to  make  such  restoration  to  the  satisfaction  of  such  com- 
misBioner.  Any  company  failing  to  make  such  deposit  within  thirty  da3rB 
after  the  passage  of  this  ordinance,  or  within  five  days  after  commencing 
businesB,  if  a  new  company,  or  which  siiull  fail  to  make  good  the  amount 
whok  any  portioM  of  it  has  been  expended  as  herein  provided,  within  five 
days  after  notice  so  to  do  has  been  sent  by  the  street  commissioner,  shaU 
be  deemed  guilty  of  a  misdemeanor  and  punished  as  hereinafter  proyided. 

Sec,  8.  Any  oompany  erecting  poles  under  the  provision  of  this  ordinance 
shaQ,  before  obtaining  a  permit  therefor  firom  the  board  of  public  improve- 
ments, file  en  agreement  in  the  office  of  the  city  register  permitting  the 
city  of  St  Loois  to  occupylandtuse  the  top  cross-arm  of  any  pole  erected,  or 
which  is  now  erected,  for  the  use  of  said  city  for  telegraph  purposes  free 
of  charge. 

Sec.  9.  Nothing  contained  in  this  ordinance  shaU  be  so  construed  as  te 
in  any  manner  affect  the  right  of  the  city  in  the  future  to  prescribe  any 
other  mode  of  oonducting  such  wires  over  or  under  its  thoroughfares. 

On  March  22,  1884,  another  ordinance,  known  as  ordi- 
nance No.  12,733,  was  passed.  This  ordinance  was  entitled 
'*  An  ordinance  to  amend  ordinance  number  11,604,"  etc., 
and  amended  that  ordinance  by  adding  certain  sections,  of 
which  section  11  reads  as  follows : 

See.  11.  From  and  after  the  first  day  of  July,  1884,  aU  telegraph  and  tele- 
plKme  companies,  which  are  not  by  ordinance  taxed  on  their  gross  income 
for  city  purposes,  shaU  pay  to  the  city  of  St.  Louis,  for  the  privilege  of 
using  the  streets,  aUeys  and  public  places  thereof,  the  sum  of  five  dollars 
per  annum  for  each  and  every  telegraph  or  telephone  pole  erected  or  used 
bj  them  in  the  streets,  alleys  and  public  places  in  said  city. 

This  section  continued  in  force  and  was  incorporated  into 
and  became  a  part  of  an  ordinance  of  the  city  entitled  '^An 
ordinance  in  revision  of  the  ordinances  of  the  city  of  St. 
lioois,  and  to  establish  new  ordinance  provisions  for  the 
government  of  said  city,"  approved  April  12,  1887,  and 
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numbered  14,000,  the  section  being  in  said  revised  ordinance 
known  as  section  671  of  article  8  of  chapter  15. 

The  Western  Union  Telegraph  Company,  being  one  of  the 
companies  designated  in  section  671,  not  taxed  on  its  gross 
income  for  city  purposes,  and  failing  to  pay  the  sura  of  five 
dollars  per  annum  for  each  telegraph  pole,  as  required  by 
said  section,  on  April  7,  1888,  there  was  filed  in  the  office  of 
the  clerk  of  the  Circuit  Court  of  the  city  of  St.  Louis  a 
petition  setting  forth  these  various  ordinances,  alleging 
that  the  telegraph  company  had  during  the  three  years  last 
past  held,  o  vned  and  used  in  the  streets  and  public  places 
of  the  city  of  St.  Louis  1509  telegraph  poles,  and  praying 
to  recover  the  sum  of  $22,635  therefor.  This  suit  was 
removed  by  the  telegraph  company  to  the  United  States 
Circuit  Court  for  the  eastern  district  of  Missouri,  and  on 
February  '  18S9,  an  amended  answer  was  filed  by  the 
company  aiiiuitting  its  use  of  the  streets  of  the  city  of  St. 
Louis  as  charged,  and  that  it  was  not  taxed  on  its  gross 
income  for  city  purposes,  but  denying  the  validity  of  the 
laid  ordinance,  and  the  authority  of  the  city  to  pass  it.  It 
also  set  up  jis  defenses  that  it  was  a  corporation  chartered, 
created  and  oi- jiaized  under  the  laws  of  the  State  of  New 
York;  that  it  owned,  controlled  and  used  lines  of  tele- 
scraph  in  various  parts  of  the  United  States,  which  con- 
uected  with  its  lines  in  the  city  of  St.  Louis  ;  that  on  the 
5th  of  June,  1867,  it  duly  filed  with  the  postmaster-general 
of  the  United  States  a  written  acceptance  of  the  restrictions 
and  obligations  required  by  law  under  and  in  accordance 
with  the  act  of  Congress  of  the  United  States,  approved 
July  24,  1^66,  entitled  ''An  act  to  aid  in  the  construction 
of  telegraph  lines  and  to  secure  to  the  government  the  use 
of  the  same  for  postal,  military  and  other  purposes,"  and 
that  it  had  ever  since  been  subject  to  and  complied  with  the 
terms  of  such  act ;  that  the  streets  and  public  places  of 
the  city  of  St.  Louis  were  established  post-roads  of  the 
United  States  under  and  in  pursuance  of  the  laws  of  the 
United  States,  and  of  the  authorized  rales  and  regulations 
of  the  officers  and  departments  of  the  United  States,  made, 
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passed  and  adopted  in  pursuance  of  said  laws  ;  that  it  has 
constructed,  operated  and  maintained  its  lines  of  telegraph 
in  the  city  of  St.  Lonis  under  and  by  virtue  of  the  author- 
ity of  said  acts  of  Congress  ;  that  while  the  city  of  St. 
Louis  claims  compensation  from  the  defendant  in  the  sum 
of  five  dollars  per  annum  on  account  of  each  and  every 
telegraph  i)ole  in  the  streets,  alleys  and  public  places  in 
the  city,  yet  in  fact  the  said  sum  so  assessed  and  sought  to 
be  recovered  from  it  is  a  privilege  or  license  tax  for  the 
privilege  of  carrying  on  its  business  in  the  city  of  St. 
Louis  ;  and  that  its  assessment  and  attempted  enforcement 
and  collection  are  in  violation  of  article  1,  section  8,  para- 
graphs 3  and  7,  of  the  Constitntion  of  the  United  States. 
The  defendant  also  alleged  that  it  had  .complied  with  all 
the  terms  of  ordinance  No.  11,604  ;  and,  further,  that  dur- 
ing the  time  set  forth  in  the  petition  all  its  property  within 
the  city  of  St.  Louis  was  assessed  in  pursuance  of  law  for 
the  purpose  of  taxation  by  the  State  and  city,  and  that  it 
had  paid  all  taxes  levied  thereon  ;  and,  still  further,  that 
the  ordinance  set  forth  imposed  upon  defendant  a  burden 
and  tax  additional  to  the  taxes  regularly  assessed  upon 
the  property  of  defendant,  without  any  corresponding  or 
special  advantage  to  th^  defendant ;  and  that,  in  so  far  as 
it  attempted  to  exact  five  dollars  i)er  annum  for  each  pole, 
it  was  unreasonable,  unjust,  oppressive  and  void.  The 
case  was  tried  by  the  court  without  a  jury,  and  on  Jun* 
17, 1889,  a  judgment  was  entered  in  favor  of  the  defend- 
ant, the  court  holding  that  the  burden  imposed  was  a  tax, 
and  imposed  in  such  form  that  it  could  only  be  regarded  as 
a  privilege  or  license  tax,  which  the  city  had  no  authority 
to  impose.  39  Fed.  Rep.  69.  To  reverse  such  judgment^ 
the  city  sued  out  a  writ  of  error  from  this  court. 

W,  O.  Mars/tall,  for  plaintiff  in  error. 

John  F.  Billon  (with  whom  was  Rush  Taggart  on  the 
hrief),  and  Elenious  Smith  (with  whom  were  Charles  W. 
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WelU^  Willard  Brown  and  George  H,  Fearons  on  the 
brief),  for  defendant  in  error. 

Justice  Brewer  delivered  the  opinion  of  the  court : 
*««*«*«^««        «• 

And,  first,  with  reference  to  the  ruling  that  this  charge 
was  a  privilege  or  license  tax.    To  determine  this  question, 
we  must  refer  to  the  language  of  the  ordinance  itself,  and 
by  that  we  find  that  the  charge  is  imposed  for  the  privilege 
of  using  the  streets,   alleys  and  public    places,   and    is 
graduated  by  the  amount  of  such  use.     Clearly,  this  is  no 
privilege  or  license  tax.     The  amount  to  be  paid  is  not 
graduated  by  the  amount  of  the  business,  nor  is  it  a  sum 
fixed  for  the  privilege  of  doing  business.     It  is  more  in  the 
nature  of  a  charge  for  the  use  of  property  belonging  to  the 
city  —  that  which  may  properly  be  called  rental.     "  A  tax 
is  a  demand  of  sovereignty  ;  a  toll  is  a  demand  of  proprie- 
torship."    Slate  Freight   Tax  Cases,.  16  Wall.  232,  278. 
If,  instead  of  occupying  the  streets  and  public  places  with 
its  telegraph  i)oles,  the  company  should  do  what  it  may 
rightfully  do,  purchase  giound  in  the  various  blocks  from 
private  individuals,  and  to  such  ground  remove  its  poles, 
the  section  would  no  longer  have  any  application  to  it. 
That  by  it  the  city  receives  something  which  it  may  use  as 
revenue,  does  not  determine  the  character  of  the  charge  or 
make  it  a  tax.    The  revenues  of  a  municipality  may  come 
from  rentals  as  legitimately  and  as  properly  as  from  taxes. 
Supposing  the  city  of  St.  Louis  should  find  its  city  haU 
too  small  for  its  purposes,  or  too  far  removed  from  the  cen- 
tre of  business,  and  should  purchase  or  build  another  more 
satisfactory  in  this   respect,  it  would  not  thereafter   be 
forced  to  let  the  old  one  remain  vacant  or  to  immediately 
sell  it,  bur  might  derive  revenue  by  renting  its  various 
rooms.     Would  an  ordinance  fixing  the    price  at  which 
those  rooms  could  be  occupied  be  in  any  sense  one  imposing  a 
tax  ?    Nor  is  the  character  of  the  charge  changed  by  reason 
of  the  fact  that  it  is  not  imposed  upon  such  telegraph  com. 
panies  as  by  ordinance  are  taxed  on  their  gross  income  Ux 
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city  puq)oses.  In  the  illustration  just  made  in  respect  to 
a  city  haU,  suppose  that  the  city,  in  its  ordinance  fixing  a 
price  for  the  use  of  its  rooms,  should  permit  persons  wko 
pay  a  certain  amount  of  taxes  to  occupy  a  portion  of  the 
building  free  of  rent,  that  would  not  make  the  charge  upon 
others  for  their  use  of  rooms  a  tax.  Whatever  the  reasons 
may  have  been  for  exempting  certain  classes  of  companies 
from  this  charge,  such  exempti(m  doe«  not  change  the 
cliaracter  of  the  charge,  or  make  that  a  tax  which  would 
otherwise  be  a  matter  of  rental.  Whether  the  city  has 
power  to  collect  rental  for  the  use  of  streets  and  public 
places,  or  whether,  if  it  has,  the  charge  as  here  made  is 
excessive,  are  questions  entirely  distinct.  That  this  is 
not  a  tax  upon  the  property  of  the  corporation,  or  upon 
its  business,  or  for  the  privilege  of  doing  business,  is 
thus  disclosed  by  the  very  terms  of  the  section.  The 
city  has  attempted  to  make  the  telegraph  company  pay 
for  appropriating  to  its  own  and  sole  use  a  part  of  the 
streets  and  public  places  of  the  city.  It  is  seeking  to  col- 
lect rent.  While  we  think  that  the  Circuit  Court  erred  in 
its  conclusions  as  to  the  character  of  this  charge,  it  does  not 
follow  therefrom  that  the  judgment  should  be  reversed, 
and  a  judgment  entered  in  favor  of  the  city.  Other  ques- 
tions are  presented  which  compel  examination. 

Has  the  city  a  right  to  chnr/^e  this  defendant  for  the  use 
of  its  streets  and  public  places  ?  And  here,  first,  it  may 
be  well  to  consider  the  nature  of  the  use  which  is  made  by 
the  defendant  of  the  streets,  and  the  general  power  of  the 
public  to  exact  compensation  for  the  use  of  streets  and 
roads.  The  use  which  the  defendant  makes  of  the  streets  is 
an  exclusive  and  permanent  one,  and  not  one  temporary, 
shifting  and  in  common  with  the  general  public.  The  ordi- 
nary traveller,  whether  on  foot  or  in  a  vehicle,  passes  to 
and  fro  along  the  streets,  and  his  use  and  occupation  there- 
of are  temporary  and  shifting.  The  space  he  occupies  one 
moment  he  abandons  the  next  to  be  occupied  by  any  other 
traveler.  This  use  is  common  to  all  members  of  the  public^ 
and  it  if  a  use  op^n  equally  to  citizens  of  <»ther  States  with 
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those  of  the  State  in  which  the  street  is  situate.  But  the 
nse  made  by  the  telegraph  compaQy  is,  iu  respert  to  so 
much  of  the  space  as  it  occapies  with  its  poles,  permnnent 
and  exclnsive.  It  as  effectnally  and  permanently  di'ipoM- 
sesses  the  general  public  as  if  it  had  destroyed  thiit  aniotmt 
of  ground.  Whatever  benefit  the  public  may  receive  in 
the  way  of  transportation  of  mesaages,  that  space  is,  so  far 
as  respects  its  actual  use  for  purposes  of  a  highway  and 
personal  travel,  wholly  loet  to  the  public.  By  sufficient 
multiplication  of  tel^raph  and  telephone  companies  the 
whole  space  of  the  highway  might  be  occupied,  and  that 
which  was  designed  for  general  use  for  purposes  of  travel 
entirely  appropriated  to  the  separate  use  of  companies  nnd 
for  the  transportation  of  messages. 

We  do  not  mean  to  be  understood  as  questioning  the 
right  of  municipalities  to  permit  such  occupation  of  the 
streets  by  telegraph  and  telephone  companies,  nor  ia  there 
involved  here  the  question  whether  such  use  is  a  new  servi- 
tude or  burden  placed  upon  the  easement,  entitling  the 
adjacent  lot  owners  to  additional  compensation.  All  that 
we  desire  or  need  to  notice  is  the  fact  that  this  use  is  an 
aIisolut«,  permanent  and  exclusive  appropriation  of  that 
si)ace  in  the  streets  which  is  occupied  by  the  telegraph 
poles.  To  that  extent  it  is  a  use  different  in  kind  and 
extent  from  that  enjoyed  by  the  general  public.  Now, 
whf  n  there  is  this  permaneut  and  exclusive  appropriation 
of  a  part  of  the  highway,  is  there  in  the  nature  of  things 
p.uything  to  inhibit  the  public  from  exacting  rental  for  the 
space  thus  occupied  ?  Obviously  not.  Suppose  a  munici- 
pality permits  one  to  occupy  a  space  in  a  public  park. 
Tor  the  erection  of  a  booth  in  which  to  sell  fruit  and  other 
articles  ;  who  would  question  the  right  of  the  city  tochaige 
for  the  use  of  the  ground  thus  occupied,  or  call  such  chnige 
a  tax,  or  anything  else  except  rental  ?  So,  in  like  manner, 
while  permission  to  a  telegraph  company  to  occupy  the 
streets  is  not  technically  a  lease,  and  does  not  In  terms 
create  the  relation  of  landlord  and  tenant,  yet  it  is  the  giv- 
ing of  the  exclusive  use  of  real  estate,  for  which  the  giver 
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has  a  right  to  exact  compensation,  which  is  in  the  natnrt 
of  rental.  We  do  not  nnderstand  it  to  be  questioned  by 
counsel  for  the  defendant  that,  under  the  Constitution  and 
laws  of  Missouri,  the  city  of  St.  Louis  has  the  full  control 
of  its  streets,  and  in  this  respect  represents  the  public  in 
relation  thereto. 

It  is  claimed,  however,  by  defendant,  that  under  the  act 
of  Congress  of  July  24,  1866,  c.  230,  14  Stat.  221,  and  by 
▼irtue  of  its  written  acceptance  of  the  provisions,  restric- 
tions and  obligations  imposed  by  that  act,  it  has  a  right 
to  occupy  the  streets  of  St.  Louis  with  its  telegraph  poles. 
The  first  section  of  that  act  contains  the  supposed  grant  of 
power.    It  reads: 

That  sny  telegraph  company  now  organized,  or  which  may  be  hereafter 
organized  under  the  laws  of  any  State  in  this  Union,  shaU  haTe  the  right 
to  ooiutraot,  maintain  and  operate  lines  of  telegraph  through  and  OTer 
•Bj  portion  of  the  public  domain  of  the  United  States,  oyer  and  along  any 
of  the  military  or  poet-roads  of  the  United  States,  which  haTe  been  or  may 
lieretfter  be  declared  suoh  by  act  of  Ck>ngre88,  and  over,  under  or  across 
tiie  nsYigable  streams  or  waters  of  the  United  States :  Provided,  that  such 
lines  of  telegraph  shaU  be  so  constructed  and  maintained  as  not  to  obstruct 
the  nsTlgation  of  such  streams  and  waters,  or  interfere  with  the  ordinary 
tnTsl  <m  Bach  military  or  post-roads. 

By  sec.  3964,  Rev.  St.,  U.  S. : 

The  foUowing  are  established  post-roads :  •  »  •  AU  letter  carrier 
routes  established  in  any  city  or  town  for  the  coUection  and  deliTery  of 
Bttil  matters. 

And  the  streets  of  St.  Louis  are  such  ^^  letter  carrier 
routes."    So  also  by  the  act  of  March  1,  1884,  S3  Stat.  3 : 

111  paUio  roiMis  and  highways,  while  kept  up  and  maintained  as  such, 
are  hereby  declared  to  be  post  routes. 

It  is  a  misconception,  however,  to  suppose  that  the  fran- 
<^lu8e  or  privilege  granted  by  the  act  of  1866  carries  with  it 
the  unrestricted  right  to  appropriate  the  public  property 
of  a  State.    It  is  like  any  other  franchise,  to  be  exercised 
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in  snbordination  to  public  as  to  private  rights.     While  a 
grant  from  one  government  may  supersede  and  abridge 
franchises  and  rights  held  at  the  will  of  its  grantor,  it  can- 
not abridge  any  property  rights  of  a  public  character  cre- 
ated by  the  authority  of  another  sovereignty.     No  one 
would  suppose  that  a  franchise  from  the  federal  govern- 
ment to  a  corporation.  State  or  national,  to  construct  inter- 
state roads  or  lines  of  travel,  transportation  or  communica- 
tion, would  authorize  it  to  enter  upon  the  private  property 
of  an  individual^  and  appropriate  it  without  compensation. 
No  matter  how  broad  and  comprehensive  might  be  the 
terms  in  which  the  franchise  was  granted,  it  would  be  con- 
fessedly subordinate  to  the  right  of  the  individual  not  to 
be  deprived  of  his  property  without  just  compensation. 
And  the  principle  is  the  same  when,  under  the  grant  of 
a  franchise  from  the  national  government,  a  corporation 
assumes  to  enter  upon  property  of  a  public  nature  belong- 
ing to  a  State.     It  would  not  be  claimed,  for  instance,  that 
under  a  franchise  from  Congress  to  construct  and  operate 
an  interstate  railroad,  the  grantee  thereof  could  enter  upon 
the   State-house  grounds  of  the  State,  and  construct  its 
depot  there,  without  paying  the  value  of  the  property  thus 
appropriated.     Although  the  State-house  grounds  be  prop* 
erty  devoted  to  the  public  uses,  it  is  property  devoted  to 
the  public  uses  of  the  State,  and  property  whose  ownership 
and  control  are  in  the  State,  and  it  is  not  within  the  com- 
petency of  the  national  government  to  dispossess  the  State 
of  such  control  and  use,  or  appropriate  the  same  to  its  own 
benefit,  or  the  benefit  of  any  of  its  corporations  or  grantees, 
without  suitable  compensation  to  the  State.     This  rule 
extends  to  streets  and  highways  ;  they  are  the  public  proj)- 
erty  of  the  State.     While  for  purposes  of  travel  and  com« 
mon  use,  they  are  open  to  the  citizens  of  every  State  alike, 
and  no  State  can,  by  its  legislation,  deprive  the  citizens  of 
another  State  of  such  common  use,  yet,  when  an  appropri- 
ation of  any  part  of  this  public  property  to  an  exclusive 
use  is  sought,  whether  by  a  citizen  or  corporation  of  the 
same  or  another  State,  or  a  corporation  of  the  national 
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government,  it  is  within  the  competency  of  the  State,  rep- 
resenting the  sovereignty  of  that  local  public,  to  exact  for 
its  benefit  compensation  for  this  exclusive  appropriation. 
It  matters  not  for  what  this  exclusive  appropriation  is 
taken,  whether  for  steam  railroads  or  street  railroads,  tele- 
graphs or  telephones,  the  State  may,  if  it  chooses,  exact  from 
the^  party  or  corporation  given  such  exclusive  use  pecun- 
iary comi)ensation  to  the  general  public  for  being  deprived 
of  the  common  use  of  the  portion  thus  appropriated. 

This  is  not  the  first  time  that  an  effort  has  been  made  to 
withdraw  corporate  property  from  State  control,  under  and 
by  virtue  of  this  act  of  Congress.  In  Western  Union  Tel^ 
egraph  Company  ,¥•  May^Michvsetts,^  126  U.  S.  630,  the 
telegraph  company  s^t  up  that  act  as  a  defense  against  State 
taxation,  but  the  defense  was  overruled.  Mr.  Justice  Mil- 
ler, on  page  648,  speaking  for  the  ccnrt,  used  this  lan- 
guage :  ^'  This,  however,  is  merely  a  permissive  statute,  and 
there  is  no  expression  in  it  which  implies  that  this  permis- 
sion to  extend  its  lines  along  roads  not  built  or  owned  by 
tiie  United  States,  or  over  and  under  navigable  streams,  or 
over  bridges  not  built  or  owned  by  the  Federal  government, 
carries  with  it  any  exemption  from  the  ordinary  burdens  of 
taxation.  While  the  State  could  not  interfere  by  any  spe- 
cific statute  to  prevent  a  corporation  from  placing  its  lines 
along  these  post-roads,  or  stop  the  use  ,of  them  after  they 
were  placed  there,  nevertheless  the  company  receiving  the 
benefit  of  the  laws  of  the  State  for  the  protection  of  its 
property  and  its  rights  is  liable  to  be  taxed  upon  its  real  or 
personal  proi)erty  as  any  other  person  would  be.  It  never 
conld  have  been  intend  ed  by  the  Congress  of  the  United  States 
in  conferring  upon  a  corporation  of  one  State  the  authority  to 
enter  the  territory  of  any  other  9^\{\Xf^  and  erect  its  poles  and 
lines  therein,  to  establish  the  i)iu  ^sltion  that  such  a  com- 
pany owed  no  obedience  to  the  laws  of  the  State  into  which 
it  thus  entered,  and  was  under  no  obligation  to  pay  its  fair 
proportion  of  the  taxes  necessary  to  its  support." 

If  it  is,  as  there  held,  simply  a  permissive  statute,  and 
nothing  in  it  which  implies  that  the  permission  to  extend 
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it«  linflfi  along  roads  not  bailt  or  owned  by  the  United  States 
ronies  with  it  any  exemption  from  the  ordinary  burdena  of 
taxation,  it  may  also  be  affirmed  that  it  carries  with  it  no 
exemption  from  the  ordinary  bardens  which  may  be  cast 
npon  those  who  wonld  appropriate  to  their  exclosive  use 
any  portion  of  the  public  highways. 

Again,  it  is  said  that  by  ordinance  No.  11,604,  the  oity 
contracted  with  defendant  to  permit  the  erection  of  these 
poles  in  consideration  of  the  right  of  the  city  to  occupy  and 
Tinp  the  top  cross-arm  of  any  pole  for  its  own  telegraph  par- 
pos'^s.  free  of  charge ;  and  in  sapport  of  that  proposition 
the  case  of  Ifew  (Means  r.  Southern  T^eptume  &  Tele- 
graph Co.,  40  La.  Ann.  41,  is  cited.  -  But  in  that  caae  it 
appeared  that  the  telephone  company  had  set  its  poles  and 
oonatracted  its  lines  under  and  by  virtue  of  the  grant  made 
by  the  ordinance,  and  hence  the  conditions  named  therein 
were  held  part  of  the  contract  between  the  city  and  the  tel- 
eplione  company,  which  the  former  was  not  at  liberty  to 
disregard.  As  stated  in  the  opinion,  page  45 :  "  Obviously, 
upon  the  clearest  considerations  of  law  and  justice,  the  grant 
of  authority  to  defendant,  when  accepted  and  acted  upon, 
became  an  irrevocable  contract,  and  the  city  is  powerless  to 
set  it  aside  or  to  interpolate  new  and  more  onerous  consid- 
erations therein.  Such  has  been  the  well-recognized  doo. 
trine  of  the  authorities  since  the  DaHmoiUh  College  Case, 
4  Wheat.  618."  The  same  principle  controlled  the  cases  of 
Commonwealth  v.  Ifeio  BeSf&rd  Bridge,  2  Gray,  339 ;  Sart- 
tas  City  V.  Corrigan,  86  Missouri,  67 ;  Chicago  v.  Sheldon, 
9  Wall.  60. 

But  the  difficulty  of  the  application  of  that  doctrine  in 
this  case  ia  that  there  is  nothing  to  show  that  a  single  pole 
-was  erected  under  or  by  virtue  of  ordinance  No.  11,604. 
The  only  statement  in  the  agreed  facts  is  that  they  were 
erected  prior  to  July  1,  1884.  If  we  turn  to  the  oral  testi- 
mony, there  is  noUiing  tending  to  show  that  any  were 
erected  after  the  26th  of  February,  1881,  the  date  of  the 
passage  of  ordinance  No.  11,604.  On  the  contrary,  that 
testimony  shows  that  the  company  had  been  engaged  in 
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the  telegraph  batiuMS  in  tiie  city  of  St.  Louis  for  16  years 
or  more  prior  to  1881.  There  is  nothing,  either,  in  the 
agreed  facts,  as  to  the  nse  of  the  top  cross-arm  of  any  poles 
by  the  city  of  Si  Louis,  and  the  testimony  tends  to  show 
that  they  were  so  nsed  prior  to  1881. 

Whatever,  therefore,  of  estoppel  might  arise  if  anything 
had  been  done  by  the  telegraph  company  under  the  ordi- 
nance to  change  its  position,  as  the  case  now  stands  none 
can  be  invoked,  and  all  that  can  be  said  of  the  ordinance  is 
that,  in  its  application  to  the  facts  as  they  appear,  there  is 
simply  a  temporary  matter  of  street  regulation,  and  one 
subject  to  change  at  the  pleasure  of  the  city.  It  is  unneces- 
sary, however,  to  consider  these  matters  at  length,  for  on  a 
new  trial  the  facts  in  respect  thereto  can  be  more  fully 
developed.  It  is  true  that  in  cases  tried  by  the  court, 
where  all  the  facts  are  specifically  found  or  agreed  to,  it  is 
within  the  i>ower  of  this  court,  in  reversing,  to  direct  tiie 
judgment  which  shall  be  entered  upon  such  findings.  At 
the  same  time  if  for  any  reasons  justice  seems  to  require  it, 
the  court  may  simply  reverse  and  direct  a  new  trial.  Indeed, 
this  ^has  been  done,  under  special  circumstances,  in  cases 
where  there  were  no  findings  of  fact  or  agreed  statement, 
or  where  that  which  was  presented  was  obviously  defective. 
Qraham  v.  Bayne^  18  How.  60 ;  Flanders  v.  Tiveed^  9  Wall. 
435. 

Another  matter  is  discussed  by  counsel  which  calls  for 

attention,  and  that  is  the  proposition  that  the  ordinance 

chaiising  five  dollars  a  pole  per  annum  is  unreasonable, 

unjnst  and  excessive.     Among  other  cases  cited  in  support 

of  that  projKMition  is  FhUad^pMa  t.  WeHem  JJniofi 

TeU  Co.f  40  Fed.  Kep.  616,  in  which  an  ordinance  similar  in 

its  terms  was  held  unreasonable  and  void  by  the  Circuit 

CoQit  of   the  United  States  for  the  eastern  district  of 

Pennsylvaniaw    We  think  that  question,  like  the  last,  may 

be  pa^ied  for  further  investigation  on  the  subsequent  trial. 

Prima  fdctey  an  ordinance  like  that  is  reasonable.    The 

court  cannot  assume  that  such  a  charge  is  excessivai  and  so 
TOL.  rv— 8. 
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excessive  09  to  make  the  ordinaDcA  onreasoDable  and  Toid  ; 
for,  as  applied  in  certain  cases,  a  like  charge  for  ao  much 
appropriation  of  the  streets  may  be  reasonable.  If  within 
a  r»\»  blocks  of  Wall  street,  New  York,  the  telegraph  com- 
pany should  place  on  the  pnblic  streets  1,500  of  its  large 
telf^i'aph  poles,  it  would  seem  as  though  no  court  could 
declare  that  five  dollars  a  pole  was  an  excessive  annual 
rental  for  the  ground  so  exclusively  apjwopriated  ;  while, 
on  the  other  hand,  a  charge  for  a  like  number  of  poles  in  a 
small  village,  wh«re  space  is  abundant  and  land  of  littlt 
value,  would  be  manifeNtly  unreasonable,  and  might  b«  ao 
excessive  as  to  be  void.  Indeed,  it  may  be  observed,  in  the 
line  of  the  thoughts  heretofore  expressed,  that  this  charge 
is  one  in  the  nature  of  rental ;  that  the  occupation  by  this 
interstate  commerce  company  of  the  streets  cannot  be  denied 
by  the  city ;  that  all  that  it  can  insist  upon  is,  in  this 
respect  reasonable  compensation  for  the  space  in  the  streets 
thus  exclnnively  appropriated  ;  and  It  follows  in  the  natnra 
of  things  that  it  does  not  lie  exclusively  in  its  power  to 
determine  what  is  reu.soiiable  rental.  The  inquiry  must  b* 
open  in  the  courts,  and  it  is  an  inquiry  which  must  depend 
largely  upon  matters  not  apparent  upon  the  face  of  th* 
ordinance,  but  existing  only  in  the  actual  state  of  a^irs  in 
the  city. 

We  think  that  this  is  all  that  need  be  said  in  reference  to 
the  case  as  it  now  stands.  For  the  reasons  givei^  the 
judgment  is 

Reversed  and  the  case  is  remcmdedfor  anewtriA 

Justice  Brown  delivered  a  dissenting  opinieiL 


MOTL—  8m  no**  to  next  case. 

an  ate  Inn;  tttU  "  Osnrtitwtl^Dal  Ia*.* 
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(149  U.  S.  465.) 

IkLMMtAFH  OOMTANT.— MVNIdPAIi  OONTmoL. — RBfTAlk 

TIm  oitjr  of  St.  Loiiis  has  sadb  interest  in  and  control  OTer  the  streets, 
allejrs,  and  public  places  within  its  limits  as  authorizes  it  to  impose  upon 
a  tel^gpnqih  company  a  charge  in  the  nature  c^  rental  for  the  exclusive 
us  of  portions  of  its  streets  for  the  maintenance  of  poles. 

Gtsas  of  this  series  cited  in  opinion  :  Juiia  Building  Aatoeiation  t«  Bell 
Teieph.  Cb.,  voL  1,  p.  801 :  (JUy  of  St.  Louis  y.  BeU  TUeph.  Co.,  toL  2» 
p.  44. 

Ojf  petition  for  a  rehearmg  of  this  case,  reported  last 
above,  the  court  granted  leave  to  file  briefs  upon  the  ques- 
tion stated  in  the  head-note. 

John  F.  DiUon^  Rush  Taggart  and  EUnuma  SmUhj 
lot  petitioner. 

W.  O.  Marshall^  opposing. 

BkbwbB)  J.:  In  the  opinion  heretofore  announced^  it 
was  said:  "We  do  not  understand  it  to  be  questioned  by 
counsel  for  the  defendant  that,  under  the  Constitution  and 
laws  of  Missouri,  the  city  of  St.  Louis  has  the  full  control 
of  its  streets  in  this  respect,  and  represents  the  public  in 
relation  thereto."  A  petition  for  a  rehearing  has  been 
filed,  in  which  it  is  claimed  that  Hbe  oeort  misunderstood 
the  position  of  counsel ;  and,  further,  that  in  fact  the  city 
of  SL  Louis  has  no  such  control.  Leave  ^  -  v  ing  been  given 
therefor^  briefs  on  the  question  whether  b..  ^x  control  exists 
liave  been  filed  by  both  sides,  that  ol  tine  tel^raph  com- 
pany being  quite  full  and  elaborate. 
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Ws  lee  QO  reason  to  change  the  views  expressed  as  to 
the  power  of  the  city  of  St.  Lonis  in  this  Boatter.  Control 
over  the  streets  resides  somewhere.  As  the  l^ialativa 
power  of  a  State  is  vested  in  the  Legislature,  generally 
that  body  has  the  supreme  control,  and  it  delegates  to 
municipal  corporations  such  measure  thereof  as  it  deems 
best.  The  city  of  St.  Louis  occupies  a  anique  position.  It 
does  not,  like  most  cities,  derive  its  powers  by  grant  from 
the  Legislature,  but  it  framed  its  own  charter  under 
express  authority  from  the  people  of  the  State,  given  in 
the  Constitution.  Sections  20  and  21  of  article  9  of  the 
Constitntion  of  1876  of  the  State  of  Missouri  authorized 
the  election  of  thirteen  freeholders  to  prepare  a  charter  to 
be  submitted  to  the  qualified  voters  of  the  city,  which, 
when  ratified  by  them,  was  to  "become  the  organic  law  of 
the  city."  Section  23  provides  for  amendments,  to  be 
made  at  intervals  of  not  less  than  two  years,  aod  upon  the 
approval  of  three-fifths  of  the  voters.  Sections  33  and  25 
required  the  charter  and  amendments  to  always  be  in  har- 
mony with  and  subject  to  the  Constitution  and  laws  of 
Missouri,  and  gave  the  General  Assembly  the  same  power 
over  this  city,  notwithstanding  the  provisions  of  this  arti- 
cle, as  was  had  over  other  cities.  In  pursuance  of  these 
provisions  of  the  Constitution  a  charter  was  prepared  and 
adopted,  and  is,  therefore,  the  "organic  law"  of  the  city 
of  St.  Louis,  and  the  powers  granted  by  it,  so  far  as  they 
are  in  liarmony  with  the  Constitntion  and  laws  of  th« 
State,  and  have  not  been  set  aside  by  any  act  of  the  Gen- 
eral Assembly,  are  the  powers  vested  in  the  city.  And 
rhia  charter  is  an  organic  act,  so  defined  in  the  Constitu- 
tion, and  is  to  be  construed  as  organic  acts  are  construed. 
The  city  is,  in  a  very  just  sense,  an  '*i7nperium  in 
imperio."  Its  powers  are  self-appointed,  and  the  reserved 
control  existing  in  the  General  Assembly  does  not  tak» 
away  this  peculiar  feature  of  its  charter. 

An  examination  of  this  charter  (2  Rev.  Stat.  Mo.  1879, 
pp.  1S73  and  following)  will  disclose  that  very  large  and 
general  powers  are  given  to  the  city,  but  it  would  unneces- 
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sarily  prolong  this  opinion  to  quote  the  many  sections 
defining  these  powers.     It  must  suffice   to  notice  those 
directly  in  point.    Paragraph  2  of  section  26  of  article  3 
gives  the  mayor  and  assembly  power,  by  ordinance,   "tc 
establish,  open,  vacate,  alter,  widen,  extend,  pave,  or  other- 
ifiae  improve  and  sprinkle  all  streets,  avenues,  sidewalks, 
alleys,  wharves,  and  public  grounds  and  squares,  and  pro- 
vide for  the  payment  of  the  costs  and  expenses  thereof  in 
the  manner  in  this  charter  prescribed  ;  and  also  to  provide 
for  the  grading,  lighting,  cleaning  and  repairing  the  same, 
and  to  condemn  private  property  for  public  uses,  as  pro- 
vided for  in  this  charter ;  to  construct  and  keep  in  repair  all  , 
bridges,  streets,  sewers  and  drains,  and  to  regulate  the  use 
thereof,"  etc.      The  6th  X)aragraph  of  the  same  article 
grants  power  "  to  license,  tax,  and  regulate    *    *■    *    tele- 
graph companies  or  corporations,  street  railroad  cars,"  etc. 
Article  6  treats  of  public  improvements,  including  the 
opening  of  streets.     Section  2  provides  for  condemning 
private  property,  and  ''for  establishing,  opening,  vriden- 
ing  or  altering  any  street,  avenue,  alley,  wharf,    market 
place  or  public  square,  or  route  for  a  sewer  or  water  pipe." 
By  section  4,  commissioners  are  to  be  appointed  to  assess 
the  damages.     By  section  5,  it  is  made  the  duty  of  these 
commissioners  to  ascertain  the  actual  value  of  the  land  and 
premises  proposed  to  be  taken,  and  the  actual  damages 
done  to  the  property  thereby ;  "and  for  the  payment  of 
such  values  and  damages  to  assess  against  ^the  city  the 
amount  of  benefit  to  the  public  generally,  and  the  balance 
against  the  owner  or  owners  of  all  property  which  shall  be 
especially  benefited  by  the  proposed  improvement  in  the 
opinion  of  the  commissioners,  to  the  amount  that  each  lot 
of  such  owner  shall  be  benefited  by  the  improvement." 
Except,  therefore,  for  the  special  benefit  done  to  the  adja- 
cent property,  the  city  pays  out  of  its  treasury  for  Mie 
opening  of  streets,  and  this  power  of  the  city  to  open  and 
establish   streets,  and  the  duty  of  paying  the   damages 
therefor  out  of  the  city  treasury,  were  not  created  for  the 
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first  time  by  this  charter,  but  have  b«en  the  role  as  far 
back  as  1839. 

Further  than  that,  with  the  charter  was,  as  aathorized 
Vy  the  Constitution,  a  scheme  for  an  enlargement  of  the 
bounda.rie8  of  the  city  of  St.  Louis,  and  an  adjustment  of 
the  relations  consequent  thereon  between  the  city  and  the 
county.  The  boundaries  were  enlarged,  and  by  section  10 
of  the  scheme  it  was  provided  that 

"  Sec.  10.  All  the  public  buildings,  institutioDS,  public 
parVx  and  property  of  every  character  and  description 
heretofore  owned  and  controlled  by  the  connty  of  St.  Ix>nia 
witliin  the  limits  as  extended,  including  the  court  house, 
the  Goanty  jail,  the  insane  asylum,  and  the  poor  house, 
are  hereby  transferred  and  made  over  to  the  city  of  St. 
Louis,  and  all  the  right,  title  and  interest  of  the  connty  of 
^t.  1x)ni8  in  said  property,  and  in  all  public  roads  and 
highways  within  the  enlarged  limits,  is  hereby  vested  in 
th^  city  of  St.  Louis,  and  divested  out  of  the  county ;  and 
ill  toiisideratiou  of  the  city  becoming  the  proprietor  of  all 
the  couniy  buildings  and  property  within  its  enlarged 
limits,  the  city  hereby  assumes  the  whole  of  the  existing 
couuty  debt  and  the  entire  park  tax."  (2  Rev.  Stat.  Mo. 
1879,  p.  1666.) 

Obviously,  the  intent  and  scope  of  this  charter  are  to 
vest  in  the  city  a  very  large  control  over  public  property 
and  property  devoted  to  public  uses  within  the  territorial 
limits. 

It  is  given  power  to  open  and  establish  streets,  to  improve 
them  as  it  sees  fit,  and  to  regulate  their  use,  paying  for  all 
of  this  out  of  its  oivn  funds.  The  word  "  regulate  "  is  one 
of  broad  import.  It  is  the  word  used  in  the  Federal  Con- 
stitution to  define  the  power  of  Congress  over  foreign  and 
interstate  commerce,  and  he  who  reads  the  many  opinions 
of  this  court  will  perceive  how  broad  and  comprehensive  it 
has  been  held  to  be.  If  the  city  gives  a  right  to  the  use  of 
the  streets  or  public  grounds,  as  it  did  by  ordinance  No. 
11 ,  604,  it  simply  regulates  the  ase  when  it  prescribes  the 
terms  and  conditions  npon  which  they  shall  be  used.     If  it 
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should  see  fit  to  constract  an  expensive  boulevard  in  the 
eity,  and  then  limit  the  use  of  vehicles  of  a  certain  kind  or 
exact  a  toll  from  all  who  use  it,  would  that  be  other  than  a 
regulation  of  the  use?    And  so  it  is  only  a  matter  of  regu- 
lation of  use  when  the  city  grants  to  the  telegraph  company 
the  right  to  use  exclusively  a  portion  of  the  street,  on  con- 
dition of  contributing  something  towards  the  expense  it  has 
been  to  in  opening  and  improving  the  street.    Unless,  there, 
fore,  the  telegraph  company  has  some  superior  right  which 
excludes  it  from  subjection  to  this  control  on  the  part  of 
the  city  over  the  streets,  it  would  seem  that  the  power  to 
require  payment  of  some  reasonable  sum  for  the  exclusive 
use  of  a  portion  of  the  streets  was  within  the  grant  of  power 
to  regulate  the  use.    That  the  company  gets  no  such  right 
from  the  general  government  is  shown  by  the  opinion  here- 
tofore delivered,  nor  has  it  any  such  from  the  State.    The 
law  in  force  in^  Missouri  from  1866,  gives  certain  rights  in 
streets  to  "  companies  organized  under  the  provisions  of 
this  article."  Of  course,  the  defendant,  a  corporation  organ- 
ized under  the  laws  of  the  State  of  New  York,  can  claim  no 
benefit  of  this.    It  is  true  that,  prior  to  that  time,  and  by 
the  act  of  November  17,  1855  (2  Rev.  Stat.  Mo.  1855,  p. 
1620),  the  right  was  given  to  every  telegraph  corporation  to 
construct  its  lines  along  the  highways  and  public  roads ; 
but  that  was  superseded  by  the  legislation  of  1866 ;  and 
when  in  force  it  was  only  a  permission,  a  license,  which 
might  be  revoked  at  any  time ;  and,  further,    whatever 
rights,  if  any,  this  defendant  may  have  acquired  to  con- 
tinue the  use  of  the  streets  already  occupied  at  the  time  of 
the  revision  of  1866,  it  cannot  with  any  show  of  reason  be 
contended  that  it  received  an  irrevocable  power  to  traverse 
Uie  State  and  occupy  any  other  streets  and  highways. 

Neither  have  we  found  in  the  various  decisions  of  the 
courts  of  Missouri,  to  which  our  attention  has  been  called, 
any  denial  of  the  power  of  the  city  in  this  respect.  It  is 
true  in  Glasgow  v.  St.  LauiSj  87  Missouri,  678  ;  Oummings 
V.  81.  LouiSj  90  Missouri,  269  ;  Olaessner  v.  Brewing  Asso- 
daiUm^  100  Missouri,  608  ;  widi  Belcher  Bagar  Refining  Co. 
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T.  St  Louis,  4tc.,  Grain  Slevator  Co.,  101  Missoori,  193,  th« 
power  of  the  city  to  devote  the  streets  or  public  gronnda  to 
parely  private  uses  was  denied  ;  bnt  In  the  caaee  of  Julia 
Building  Aagociationw.  Belt  Telephone  Co.jSSMissoari, 
2B8,  and  St.  Louts  r.  BeU  TOephone  Co.,  96  Missouri, 
623,  it  was  expressly  held  that  the  use  of  the  streets  for 
telephone  poles  was  not  a  private  ase  (and  of  coarse  tele- 
graph poles  stand  on  the  same  footing),  and  that  a  private 
corporation  carrying  on  the  public  service  of  transpori&tion 
of  messages  might  be  permitted  to  nse  the  streets  for  its 
poles.  Coansel  rely  strongly  apon  the  latter  of  these  cases, 
In  which  the  power  of  the  city  to  regulate  the  charges  for 
telephone  service  was  denied.  But  obviously  that  decision 
does  not  cover  this  case.  The  relation  of  a  telephone  or 
telegraph  company  to  its  patrons,  after  the  nse  of  the 
streets  has  been  granted,  does  not  affect  the  use,  and  power 
to  regulate  the  use  does  not  carry  with  it  by  implication 
power  to  regulate  the  dealings  between  the  corporation 
having  such  use  and  its  individual  patrons  ;  bnt  what  the 
company  shall  pay  to  the  city  for  the  use  is  directly  in- 
volved in  a  regulation  of  the  use.  The  determination  of  the 
amount  to  be  paid  for  the  u8e  is  as  much  a  matter  of  regula- 
tion as  deiennining  the  place  which  may  be  used  or  the 
size  or  height  of  the  poles.  The  very  argnment  made  by 
the  court  to  show  that  fixing  telephone  charges  is  not  a 
regulation  of  the  use,  is  persuasive  that  fixing  the  price  for 
the  use  is  such  a  regulation.  Counsel  also  refer  to  the  case 
of  Atlantic  &  Pacific  Railroad  v.  St.  Louis,  66  Missouri, 
3'36,  bat  there  la  nothing  in  that  case  which  throws  any 
light  upon  this.  In  that  it  appeared  that  there  was  an  act  of 
the  Legislatnre  giving  to  the  railroad  company  a  specific 
right  in  respect  to  the  construction  of  a  track  within  the 
city  limits,  and  it  was  held  that  the  company  was  entitled 
to  the  benefit  of  that  act,  and  to  claim  the  right  given  by 
the  General  Assembly,  although  it  had  after  the  passage  of 
the  act  proceeded  in  the  constraction  of  the  track  under  an 
ordinance  of  the  city  purporting  to  give  it  the  privilege. 
But,  as  we  have  seen,  the  act  of  November  17j  1866,  vested 
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in  defendant  no  geaeral  and  irrevocable  power  to  occnpy 
the  streets  in  any  city  in  the  State  throngh  all  time.  W© 
find  nothing,  therefore,  in  the  cases  cited  from  the  Missouri 
courts  which  militates  with  the  conclusions  we  have  drawn 
as  to  the  power  of  the  city  in  this  respect. 

One  other  matter  deserves  notice.  It  will  be  seen  by 
referring  to  our  former  opinion  that  one  of  the  contentions 
of  the  counsel  for  the  telegrai)h  company  was  that  by  ordi- 
nance No.  11,604  the  city  had  contracted  with  the  company 
to  permit  the  erection  of  these  poles  in  consideration  of 
the  right  of  the  city  to  occupy  and  use  the  top  croas-arm 
free  of  charge.  "We  quote  this  statement  of  counsel's 
claim  from  their  brief:  "Ordinance  11,604  granted  defend- 
ant authority  to  set  its  poles  in  the  streets  of  the  city  with- 
out any  limitation  as  to  time  for  valuable  considerations 
stipulated ;  and  having  been  accepted  and  acted  on  by 
defendant,  and  all  of  its  conditions  complied  with,  and  the 
city  having  acquired  valuable  rights  and  privileges  there- 
under, said  ordinance  audita  acceptance  constitute  a  con- 
tract, which  the  city  cannot  alter  in  its  essential  terms 
without  the  consent  of  the  defendant ;  nor  can  it  impose 
Dew  and  burdensome  considerations."  And  in  respect  to 
this,  further  on  they  say :  "No  question  is  or  can  be  raised 
as  to  the  validity  of  the  contract  made  by  ordinance  No. 
11,604,  and  its  acceptance."  But  if  the  city  had  power  to 
contract  with  defendant  for  the  use  of  the  streets,  it  was 
because  it  had  control  over  that  use.  If  it  can  sell  the 
QBe  for  a  consideration,  it  can  require  payment  of  a  con- 
sideration for  the  nse ;  and  when  counsel  say  that  no  ques- 
tion can  be  made  as  to  the  validity  of  such  a  contract,  do 
they  not  concede  that  the  city  has  such  control  over  the 
use  of  the  streets  as  enables  it  to  demand  pay  therefor  P 

The  petition  for  a  rehearing  is 

Denied. 

NOTB. — The  foregoing  nineteea  cases  treat  of  the  right  of  electrical  i»iu- 
ptoies  to  occupy  streets  and  bighwaja  (without  special  reference  to  the 
righti  of  slnittiiig  owoen  of  l&ad) ;  ud  of  tbe  power  of  municiinl  ooipor- 
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fttions  to  authorise  and  direct  such  occupation,  and  to  exact  license  f < 
<H*  rental  in  consideration  of  such  occupation. 

It  will  be  observed  that  the  first  nine  relate  to  the  electric  railway,  the 
next  three  to  electric  light  appliances,  and  the  remainder  to  those  of  the 
telephone  and  telegraph. 

Two  other  cases  of  this  volume,  Jf  oore  ▼.  Cfity  of  Eufaula  and  W.  Ul 
Td,  Co.  ▼.  OUy  o/  Fremont,  are  grouped  with  those  relative  to  the  rig^hts 
of  States  to  tax  telegraph  companies ;  since,  though  the  subject  under  con- 
sideration in  each  was  the  right  to  exact  a  municipal  license  fee,  the  fee  in 
question  was  rather  in  the  nature  of  an  occupation  tax,  not  based  upon  the 
use  of  streets ;  and  the  validity  of  such  tax  as  affected  by  the  interstate 
<x>mmerce  provisions  of  the  United  States  Constitution  was  the  main  issue. 

Other  notes  upon  the  power  of  municipalities  to  authorize  and  regulate 
the  use  of  streets  by  electrical  companies  may  be  found  at  voL  3  of  this 
series,  p.  176,  and  at  vol.  8,  p.  94,  and  upon  the  power  to  exact  license 
fees,  vol.  2,  pp.  116,  187  ;  vol.  8,  pp.  55,  71. 

Upon  the  latter  subject,  cases  in  this  and  earlier  volumes  of  this  series 
may  be  found  in  the  Index  under  the  title  "  License  Fee ; "  upon  the  right 
of  control,  in  vols.  1  and  2,  the  cases  were  grouped  under  the  index  title 

Poles  and  Wires  in  Streets,  Municipal  Control  of;"    in  voL  8,  under 

Municipal  Ck>ntroL'' 
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Eleotrio  Lines  Company,  v.  Sqttibe. 

United  States  Supreme  Court,  May  t,  lS9t. 
(145  U.  a  175 ;  affirming  2  Am.  Eleo.  Gas.  176.) 

Nbw  Tobx  subways  Aors.— CONSnTUnOMAL  LAW. 

The  New  York  Subways  Acts  of  1885  and  1886  apply  to  the  relator  in  oom« 
mon  with  all  other  companies  operating  or  intending  to  operate  eleo* 
trical  conductors  in  the  city  of  New  York. 

fiaid  statutes  do  not  violate  the  Constitution  of  the  United  States  by  either 
(1)  depriving  the  relator  of  property  without  due  process  of  law ;  or  (9) 
impairing  the  obligation  of  any  contract  which  it  had  with  the  city 
prior  to  the  passage  of  said  acts. 

The  statutes  are  within  the  general  police  powers  of  the  Statiw 

The  court  stated  the  case  as  follows : 

This  was  an  application  for  a  writ  of  mandamiif  on 
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behalf  of  the  New  York  Electric  Lines  Company,  a  New 
York  corporation,  to  compel  the  commisaioner  of  public 
workfl  of  New  York  city  to  give  it  writtan  perniiasion  to 
make  escavations  and  open  up  the  streets  and  pavements 
of  the  city  for  the  purpose  of  laying  its  wires  and  other 
conductors  of  electricity  underground,  and  of  making  its 
underground  electrical  cotmections  in  arcoidance,  it  was 
claimed,  with  its  franchises  for  anoh  purposes,  theretofore 
obtained  from  the  city. 

The  application  was  presented  to  the  Court  of  Common 
Pleas  for  the  city  and  county  of  New  York  at  a  Special 
Term,  and  was  denied  on  the  ground  that  the  relator  had 
not  obtained  the  approval  of  the  commissioners  of  elec- 
trical subways,  for  that  city  and  county,  of  the  plans  and 
specifications  proposed  by  it  for  the  construction  of  its 
niiderground  electrical  system.  Upon  appeal  to  the  court 
in  General  Term,  the  order  denying  the  application  was 
afGrmed  (14  Daly,  164,  166),  and  the  relator  thereupon 
appealed  to  the  Court  of  Appeals  of  the  State,  which 
affirmed  the  judgment  below.  107  N.  Y.  69;^,  The  recoitl 
having  been  remitted  to  the  Coart  of  Common  Pleas,  and 
the  judgment  of  the  Court  of  Appeals  having  been  there 
entered  as  its  judgment,  this  writ  of  srror  was  sued  out. 

The  case,  as  presented  by  the  petition  for  mandjimns, 
and  its  accompanying  exhibits  is  substantially  this :  'J'he 
relator  was  incorporated  on  the  14th  of  October,  188a, 
under  the  general  telegraph  law  of  April  32,  1848  (Jjaws  of 
184S,  ch.  36fi),  and  the  various  acts  amendiitory  thereof  and 
supplementary  thereto,  "for  the  purpose,"  as  stated  in  its 
certificate  of  Incorporation,  "of  owning,  constructing, 
Using,  maintaining  and  leasing  lines  of  telegraph  wires  or 
other  electric  conductors  for  telegraphic  and  telephonic 
communication,  and  for  electric  illumination,  to  be  placed 
under  the  pavements  of  the  streets,  avenues  and  public 
highways  of  the  cities  of  New  York  and  Brooklyn,  in  the 
State  of  New  York,  and  under  the  sidewalks  of  the  streel^a 
and  avennes  of  the  said  cities,  and  upon,  over  or  under  pri- 
nt«  lands  in  the  said  cities,  within  blocks  of  buildings 
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erected  or  to  be  erected  therein,  and  for  the  purpose  of 
owning:  franchises  for  laying  and  operating  the  said  lines 
of  electric  conductors,  and  the  purchasing,  owning  and 
disi)osing  of  such  real  estate  within  the  said  cities,  and 
such  personal  property  as  may  from  time  to  time  be 
necessary  and  convenient  to  the  building,  using,  maintain- 
ing and  leasing  the  said  lines  of  electric  conductors." 

By  section  5  of  the  original  act  of  1848  telegraph  com- 
panies were  authorized  to  construct  their  lines  ^^  along  and 
upon  any  of  the  public  roads  and  highways,  or  across  any 
of  the  waters  within  the  limits  of  the  State,"  ^^provided 
the  same  shall  not  be  so  constructed  as  to  incommode  the 
pxihllc  use  of  said  roads  or  highways^  or  injuriously  inter* 
rupt  the  navigation  of  said  water sy 

By  section  2  of  the  Amendatory  Act  of  June  29,  1863 
(Laws  1853,  c.  471),  the  privilege  was  extended  to  such  com- 
panies of  erecting  or  constructing  their  lines  "upon,  over 
or  under  any  of  the  public  roads,  streets  and  highways,  and 
through,  across,  or  under  any  of  the  waters"  of  the  State, 
subject  to  the  same  restrictions  contained  in  the  act  of  1848. 

By  §  1  of  the  act  of  June  10,  1881  (Laws  1881,  c.  483), 
amendatory  of  the  preceding  acts  on  this  subject^  it  was 
provided  as  follows : 

1.  Any  company  or  companies  organized  and  incorporated  under  the 
laws  of  this  State  for  the  purpose  of  owning,  constructing,  using  and  main- 
taining a  line  or  lines  of  electric  telegraph  within  this  State,  or  partly 
within  and  partly  beyond  the  limits  of  this  State,  are  hereby  authorized, 
from  time  to  time,  to  construct  and  lay  lines  of  electrical  conductors 
underground  in  any  city,  viUage,  or  town  within  the  limits  of  this  State, 
mibject  to  all  the  protnsions  of  law  in  reference  to  mich  companies  not 
incomiatent  with  this  act :  Provided^  that  such  company  shall,  before  lay- 
ing any  such  line  in  any  city,  village,  or  town  of  this  State,  first  obtain 
from  the  common  council  of  cities,  the  trustees  of  villages,  or  the  com- 
missioners of  highways  of  towns,  permission  to  \ise  the  streets  within  such 
city,  village,  or  town  for  the  purposes  herein  set  forth. 


The  foregoing  embraces  the  material  parts  of  the  statute 
law  of  New  York  relating  to  telegraph  companies,  in  force 
when  the  relator  was  organized. 
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Within  ft  few  months  after  the  relator  was  incorporat«d> 
to  wit,  April  10,  1883,  the  board  of  aldermen  of  the  city  of 
New  York  adopted  resolutions  giving  to  the  relator  permid- 
Bioa  to  lay  its  wires  underground  throngh  the  city,  in 
accordance  with  certain  restrictions  and  upon  conditions 
particularly  specified.  The  material  portions  of  these  res- 
olutions were  as  follows : 

Raolvtd,  thAt  pMinfMion  be  &nd  herebj  is  granted  to  the  New  York 
Electrio  Lines  Company  to  laj  wires  or  other  oondtictora  of  eleotrioitr  in 
and  through  tho  streets,  avenuee  and  hifchways  of  Hew  York  eitf,  »&d  to 
m>ke  ccnnections  of  such  wires  or  oondnctors  underground  bj  means  of 
ths  arcesBATf  v»nlts,  t«st-boxeB,  and  distributing  oondnits,  and  thence 
■k>ve  ground,  with  points  of  electric  illumination  or  of  telegraphic  or 
t«lephoBio  (dgnal.  In  accordance  with  the  provisions  of  an  "  ordinance  to 
ifgulste  the  laying  of  subterranean  telegraph  wires  and  eleotrio  oonduo- 
tora  in  th*  streeta  of  the  city,"  passed  by  the  common  council  and 
•pproved  tof  the  mayor,  December  14, 1878 ;  pfovided,  however,  and  it  is 
hereby  ordained  and 

Ruolved,  that  whenever  the  said  New  York  Electric  Lines  Company,  In 
Uie  progress  at  laying  its  linee  of  electric  oonductora,  shall  be  prevented  oi 
obstructed  ttota  placing  ita  wires  in  the  spaces  which  may  have  been  gen- 
ersUy  selected  under  the  ordiiwnce,  passed  and  approved  as  aforesaid,  by 
manholes  of  WiMr,  0(U,  «(sam  or  water  mamt,  or  other  underground  or 
psvement  impediments,  now  and  heretofore  eiisting.  then  and  in  such 
cues,  the  said  company  may,  under  the  privileges  hereby  granted,  vary  the 
■pace  selected,  by  adopting,  appropriating,  and  using  equivalent  and  near- 
est practicable  spaces  as  may  be  found  necessary  ;  and  provided  Jurthtr, 
and  it  is  hereby  further 

ttuotvtdaMdordaineA,  that  the  oonnection  vaults  or  test-boxes  afore- 
nuDtioned,  may  be  extended  underground  not  more  than  four  feet  in 
depth  or  tw«  feet  in  any  Uteral  direction  beyond  the  limited  spaces  oon- 
tcmplatad  for  the  lines  of  wires,  in  the  ordinance  passed  and  approved  as 
■fnirailit.  and  may  be  fitted  with  oovers,  or  other  means  of  access,  at  the 
level  of  the  pavementB  of  the  several  streets  and  avenues. 

Then  follow  several  paragraphs  of  the  ordinance  relating 
to  tiie  compensation  to  be  paid  by  the  relator  for  the  fran- 
chise tbns  given  to  it. 

Tbe  ordinance  of  December  14,  1878,  referred  to  in  the 
first  paragraph  of  that  of  1683,  as  regulating  the  conditions 
sod  limitations  upon  which  the  franchise  was  granted,  was 
as  follows : 
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Mo  telegraph  line  or  electric  conductor  shfdl  be  laid  under  the  streets  of 
Hils  0it7  at  such  depth  frotn  the  surface  that  the  necesRsry  eicavation 
incident  to  lajjng  or  repairing  the  same  shall  ezpoM  or  endanger  an^ 
water  or  gas  pipes,  sewers,  or  drains,  or  any  parts  thereof. 

Such  wires  or  conductors  shall  in  no  case  be  placed  at  a  greater  distsnoe 
from  (he  ourbsUine  separating  sidewalks  from  carriage  way  than  four  feet, 
except  in  crossing  streeta  running  transverse  to  the  direction  of  said  lines, 
when  suoh  crossing  shall  be  made  in  theshortest  straight  line  or  in  making 
■eoeasary  connections  with  buildings  and  stations. 

The  method  employed  in  laying  said  conductors  shall  be  suoh  that  it  will 
at  no  time  be  neceasary  to  remove  so  much  of  the  pavement ;  or  to  make 
suoh  excavation  as  to  maleritU'y  impede  trojflc  orpttntage  uptm  tidfrealiK 
or  ttrreis  daring  operation  of  laj/tTig  or  repairing  said  conductor;  exr^pt 
when  in  oroaaing  streets  transversely,  where  it  shall  be  permitted  to  remove 
the  paving  etune  for  a  width  not  exceeding  two  feet,  and  in  the  nearest 
straight  line  from  comer  to  comer.  In  no  case  during  the  general  hours 
of  passage  and  trafflc  shall  paaaaga  be  interrupted  thereby  for  a  longer 
period  than  one  hour. 

The  work  of  removal  and  replacement  of  the  pavements  in  any  and  all 
of  the  streets,  avenuea,  highways  and  public  places  in  and  through  which 
the  wires  of  any  telegraph  company  shall  be  laid  shall  be  subject  to  the 
control  and  supervJ<iion  of  the  commiBxioner  of  public  works.  Excava- 
tions in  any  and  all  of  the  unopened  Rtrpsts,  avenues,  highways  or  public 
places  shall  also  be  subject  to  like  oontrol  and  supervision. 

The  place  selected  for  placing  ttaitl  wires,  in  every  case  being  limited  as 
to  direction  and  general  position  by  the  foregoing  provisions,  shall  not 
exceed  two  feet  in  width  by  two  feet  in  depth. 

Granteea  under  this  ordinance  shall  be  required  within  six  months  after 
such  permission  shall  be  granted  to  file  with  the  county  clerk  maps,  dia- 
grams, and  tabular  statements,  including  the  amount  and  position  of  the 
spaces  proposed  to  be  occupied  by  them,  and  their  rights  and  privileges 
under  this  ordinanca  shall  be  confined  to  the  spaces,  positions  and  locali- 
ties as  indicated  by  said  maps,  diagrams  and  statements. 


Oq  the  16th  of  April,  1883,  the  relator  accepted  the  fran- 
chiaes  granted  to  it  by  the  resolutions  of  the  luth  of  that 
month,  and  on  the  18th  of  May  of  the  same  year,  it  filed  in 
the  office  of  the  clerk  of  the  connty  of  New  York,  a  map. 
diagram  and  tabnlar  statement,  indicating  the  amonnt  and 
position  and  localities  of  the  spaces  it  proposetl  to  occupy 
in  and  nnder  the  streets  and  other  land  in  the  city  and 
county  of  New  York.  The  petition  avers  that  the  relator 
immediately  thereafter  proceeded  to  make  ready  its  mater- 
ial and  plant  for  the  constmction  of  its  elertr<nal  condnc- 
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ton  and  undei^ground  lines  in  the  city,  and  began  to 
develop  and  elaborate  its  mechanical  constructions  for  the 
same,  and  to  make  ready  the  machinery,  appliances  and 
implements  for  its  works,  in  pursuance  of  the  objects  of 
its  incorporation,  and  at  great  expense  ;  that  since  then  it 
had  purchased  and  partly  paid  for  and  become  obligate  1 
to  pay  the  sum  of  $60,000  and  upwards  for  property  essen 
tial  to  the  execution  of  its  rights  under  the  aforesaid  law.'^ 
and  ordinances;  and  that  more  than  3,000  shares  of  iU 
capital  stock,  of  the  par  .value  of  $100,  had  been  issued 
by  it  and  sold  to  persons  who  had  relied  upon  its  said 
franchise. 

It  seems,  however,  that  notwithstanding  the  acts  done 
by  the  relator,  as  above  averred,  it  took  no  steps  toward;^ 
opening  up  the  streets  and  avenues  of  the  city  for  the  pur. 
pose  of  laying  its  wires  and  other  electrical  connections 
underground,  until  on  or' about  July  21, 1886,  when  it  made 
an  application  to  the  commissioner  of  public  works  for  a 
permit  to  be  allowed  to  make  the  necessary  excavations, 
*c.,  for  such  purpose,  which  application  was  denied  by  the 
commissioner  on  the  23rd  of  the  following  month.  This 
denial,  as  already  stated,  was  made  because  the  relator  had 
not  obtained  the  approval  of  the  board  of  commisaionera  of 
electrical  subways,  created  by  the  act  of  the  New  York 
Legislati^re,  approved  June  13,  1886  (laws  1886,  c.  499),  of 
(he  plans  and  construction  proposed  by  the  relator. 

As  this  act  of  the  Legislature  has  a  very  important  bear 
ing  upon  the  material  questions  in  this  case,  it  will  be 
necessary  to  refer  more  particularly  to  it.  Its  first  section 
anthorized  and  directed  the  mayor,  comptroller  and  oom- 
miflsioner  of  public  works  of  cities  having  more  than  on^ 
million  i)opulation  to  appoint  three  disinterested  persons 
residents  of  the  city  for  which  they  should  be  appointed . 
to  be  a  board  of  commissioners  of  electrical  subways.  By 
its  second  section  it  was  made  the  duty  of  such  board  to 
canse  all  electrical  wires  and  other  conductors  of  electricity 
to  be  removed  from  the  surface  and  placed  underground 
whenever  practtC/Mble,  and  to  require  all  electrical   com- 
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panies  operating  or  intending  to  operate  electrical  condno- 
tors  in  any  street,  avenue  or  highway  of  the  city  to 
transact  their  business  by  means  of  underground  conduc- 
tors wherever  practicable.  Its  third  section  provided  as 
follows : 

Sec.  8.  When  any  company,  o|)erating  or  intending  to  operate,  electrical 
conductors  in  any  such  city  shall  desire  or  be  required  to  place  its  oonduo- 
tors,  or  any  of  them,  underground  in  any  of  the  streets,  avenues  or  other 
highway  of  any  such  city,  and  for  that  purpose  to  remove  the  same  from 
the  surface  thereof,  and  shall  have  been  duly  authorized  to  do  so,  it  shall 
be  obligatory  upon  such  company  to  file  with  said  board  of  commissioners 
a  map  or  maps,  made  to  scale,  showing  the  streets  or  avenues  or  other 
highways  which  are  desired  to  be  used  for  such  purpose,  and  giving  the 
general  location,  dimensions  and  course  of  the  underground  conduits 
desired  to  be  constructed.  Before  any  such  conduits  shall  be  constructed 
it  shall  be  necessary  to  obtain  the  approval  by  said  board  of  said  plan  of 
construction  so  proposed  by  such  company ;  and  said  board  has  and  shall 
have  power  to  require  that  the  work  of  removal  and  of  constructing  every 
such  system  of  underground  conductors  shaU  be  done  according  to  such 
plan  so  approved,  subject  at  all  times  to  such  modifications  as  shall  from 
time  to  time  by  the  board  be  made,  and  subject  also  to  the  rules  and  regu- 
lations, not  inconsistent  herewith,  prescribed  or  to  be  {prescribed  by  the 
local  authorities  having  control  of  such  streets,  avenues  or  other  highwayi 
of  such  oity. 

Various  other  duties  were  devolved  upon  this  board  by 
the  subsequent  sections  of  the  act,  but  they  need  not  be 
referred  to  in  this  connection.  This  act  of  1885  was 
amended  in  certain  particulars,  also  not  material  to  the 
questions  involved  in  this  case,  by  the  act  of  May  29,  1886 
(laws  1886,  c.  503).  The  only  other  section  of  the  statute 
necessary  to  be  mentioned  is  section  7  which,  as  ameiided| 
is  as  follows : 


The  amount  of  such  salaries  and  expenses  fof  the  board  of  subway  com- 
missioners] shall,  in  such  proportion  as  is  prescribed  in  section  eight  of  tliis 
act,  be  by  the  comptroller  assessed  upon  and  coUected  from  the  several 
•ompaniee  operating  electrical  conductors  in  any  such  oity  of  the  State 
wkich,  under  the  provisions  of  this  act,  are  or  shall  bo  required  to  place 
and  operate  any  of  their  conduetors  underground,  and  shall  be  paid  into 
the  treasury  of  the  State,  in  such  installments  as  the  comptroller  shall 
require. 
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After  the  refnsal  ol  tlie  comTnissioner  of  public  works  to 
issue  the  permit  above  mentioned,  the  relator  applied  to 
the  Common  Pleas  Court  for  a  peremptory  mandamus  to 
compel  him  to  issne  it,  with  the  result  as  stated,  in  th« 
opeuing  paragraphs  of  tbis  statement. 

E.  M.  Marble,  for  plaintiff  in  error. 

tJames  C.  Carter  and  Melville  Erjleston,  hy  leave  of  conrt, 
filpd  an  intervening  brief  on  behalf  of  the  Metropolitan  Tel. 
ephone  and  Telegraph  Company. 

Dnvid  J.  Dean  (with  whom  was  Jamet  Billhouse  on  the 
brief),  for  defendant  in  error. 

Jnstice  Lamab,  after  stating  the  case,  'delivered  the 
opinion  of  the  court :  In  the  New  York  courts  it  was  con- 
tended by  the  relator  (1)  that  the  aforesaid  acta  of  the  Legis- 
lature of  that  State,  passed  in  1886  and  1886,  were  not 
apiilicable  to  it  because  passed  subsequently  to  the  date  of 
the  allegt^d  contract  between  it  and  the  city,  of  April  16, 
1**3  ;  (2)  that  if  they  were  applicable  to  it,  they  were  vio. 
latire  of  the  Constitution  of  the  State  of  New  York,  for 
several  reasons  stated  ;  and  (3)  that,  if  applicable,  they  also 
Tiolated  the  Constitution  of  the  United  States  in  certain 
particulars  specified.  All  of  the  pointa  made  by  the  relator 
were  decided  adversely  to  it  in  the  State  courts. 
■  In  this  court,  necessarily,  the  contention  that  the  acta  in 
question  are  violative  of  the  (Jonstitution  of  the  State  is  not 
raised,  as  we  would  have  no  jurisdiction  to  consider  such 
queations.  The  contention  here,  on  the  part  of  the  relntKjr. 
as  gathered  from  the  assignment  of  errors,  may  be  thus 
stated: 

(1)  The  acta  of  1886  and  1886  are  not  applicable  to  the 
relator,  lor  the  reason  urged  before  the  courts  of  the  State ; 
ud 

(2)  If  they  be  held  to  apply  to  the  relator  they  are  violat- 
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ire  of  the  Constitution  of  the  United  States  in  two  particu- 
lars :  (a)  They  deprive  the  relator  of  its  property  without 
due  process  of  law  ;  and  {b)  they  impair  the  obligation  of 
the  contract  made  between  the  relator  and  the  city  on  the 
16th  of  April,  1883,  the  date  of  the  acceptance  by  it  of  the 
provisions  of  the  city  ordinance  of  the  10th  of  that  month. 
All  the  other  points  raised  may  be  arranged  under  one  or 
the  other  of  the  above  heads. 

It  will  be  convenient  to  consider  the  questions  involved 
in  this  case  in  somewhat  the  above  order.  In  no  sense  of  the 
term  do  we  think  it  can  be  safely  averred  that  the  acts  of 
1886  and  1886  are  not  applicable  to  the  relator.  The  lan- 
guage of  both  of  these  acts  clearly  precludes  such  a  con- 
struction. It  is  declared  in  the  third  section  above  quoted, 
that  "  any  company  operating  or  intending  to  operate  elec- 
trical conductors  *'  in  the  city  shall  be  obliged  to  file  with 
the  Board  of  Subway  Commissioners  a  ''map  or  maps,  made 
to  scale,"  showing  the  proposed  plan  of  construction  of  its 
underground  electrical  system ;  and  shall  also  be  obliged 
''to  obtain  the  approval  by  said  board  of  said  plan  of  con- 
struction so  proposed"  before  any  underground  conduits 
shall  be  constructed.  The  board  is  further  given  the  power 
to  compel  the  construction  of  the  electrical  system  in  accord- 
ance with  the  plans  approved  by  it,  and  to  modify,  from 
time  to  time,  those  plans,  if  the  public  interest  should 
require  it.  This  language  is  plain  and  unambiguous,  and 
is  broad  enough  to  include  any  and  every  electrical  com- 
pany, irrespective  of  the  date  of  its  incorporation,  operating 
or  desiring  to  operate,  either  directly  or  indirectly,  any 
lines  of  wire  for  telegraphic,  telephonic,  or  illuminating 
purposes  within  the  cities  to  which  it  is  applicable,  the  city 
of  New  York  confessedly  being  the  only  one  affected. 

Neither  can  it  be  said  that  the  acts  of  1886  and  1886  have 
a  retroactive  effect,  at  least  so  far  as  the  relator  is  concerned, 
since  whatever  rights  it  obtained  under  the  ordinance  of 
1883,  which  it  accepted  as  the  basis  of  the  contract  it  claims 
to  have  entered  into,  were  expressly  subject  to  regulation, 
in  their  use,  by  the  highest  legislative  power  in  the  State 
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acting  for  the  beoefit  of  all  interests  affected  by  those  rights 
and  for  the  benefit  of  the  public  generally,  so  long  as  the 
relator's  essential  rights  were  not  impaired  or  invaded. 
Ilea  Orleans  Gas  Company  v.  Louisiana  Light  Company, 
116  U.  S.  6S0  ;  ^ein  ▼.  Bienville  Water  Supply  Company^ 
141  U.  S.  67. 

In  order  to  determine  whether  the  relator's  essential  rights 
have  been  invaded,  or  the  contract  which  it  claims  to  have 
entered  into  impaired,  or  its  property  taken  away  without 
due  process  of  law,  it  will  be  necessary  to  ascertain  wliat 
rights  and  property  it  possesses  tinder  the  alleged  contract 
of  April  16,  1883.  This  contract,  if  snch  it  be,  must  be 
gathered  from  the  statutes  of  the  State,  under  which  the  re- 
lator was  organized,  and  the  ordinances  of  the  city  (which 
it  accepted)  by  which  its  privilege  of  constructing  an  ander- 
groond  electrical  system  was  conferred.  Recurring  to  the 
general  telegraph  act  of  1848  and  the  acts  amendatory 
tliereof  and  supplemental  thereto,  the  material  provisions 
of  which  are  set  out  above,  it  is  observed  that  in  none  of 
those  acts  is  there  any  nnqaaliiied  right  conferred  upon  any 
electrical  compaoy  to  construct  its  lines  wherever,  or  in 
whatever  manner,  it  might  choose.  On  the  contrary,  in 
every  one  of  those  acts  provision  is  made  for  the  security 
of  the  rights  of  the  public  in  the  use  of  the  streets  and 
highways  which  may  be  used  by  the  electric  companies. 
Thus  in  the  act  of  1848  the  proviso  is  that  the  electric  lines 
"  shall  not  be  so  constructed  as  to  incommode  the  public  use 
of  said  roads  or  highways,  or  injuriously  interrupt  the 
navigation  of  said  watere."  Like  restrittious  are  carried 
into  the  acts  of  1863  and  1881  ;  and  the  additional  proviso 
is  inserted  in  the  act  of  1881  that  before  any  company  shall 
beallowed  to  construct  its  lines  in  any  city,  village  ortown 
it  must  "  first  obtain  from  the  common  council  of  cities, 
tlie  trustees  of  villages,  or  the  commissioners  of  highways 
of  towns,  permission  to  use  the  streets  within  such  city, 
village  or  town  for  the  purposes  herein  set  forth."  Here, 
then,  in  express  terms,  the  power  is  reserved  to  regulat* 
the  nse  by  the  electrical  companies  of  all  the  public  high- 
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ways  of  the  State  ;  and  rights,  conferred  upon  such  com- 
panies are  not  absolute  rights  but  the  qualified  right  to 
construct  their  lines  and  operate  them  so  as  not  to  interfere 
inth  the  public  easements  or  the  private  rights  of  prior 
grantees. 

Turning  now  to  the  ordinances  of  1878  and  1883,  the  pro- 
Tisions  of  which  were  accepted  by  the  relator  on  the  16th 
of  April,  1883,  which  accepta  nee,  it  is  claimed,  constituted 
a  contract  between  it  and  the  city,  we  find  that  i)ermis8ion 
was  given  to  the  relator  to  lay  its  lines  of  wire  underground 
in  and  through  the  city,  in  accordance  with  certain  speci- 
fied plans  of  construction.     These  plans  are  elaborately 
described  in  those  ordinances ;  the  depth  at  which  the  wires 
are  to  be  placed ;  the  distance  the  conduits,  test-boxes  and 
connection  vaults  must  be  placed  from  underground  gas, 
«ewer,  steam  or  water  mains  ;  the  distance  they  are  required 
to  be  from  the  curbstone  ;  and  the  method  employed  in  the 
construction,  are  all  specified  with  great  particularity.  And 
the  supervision  and  control  of  these  matters  of  excavation 
and  construction,  by  the  ordinance  of  1878,  devolve  upon 
the  commissioner  of  public  works.     Conceding,  then,  for 
present  purposes,   without  deciding  that   such  was    the 
case,  that  the  relator  had  a  contract  with  the  city  of  New 
York  for  the  laying  of  its  wires,  and  the  construction  of  its 
underground  electrical  system,  the  terms  of  the  contract,  as 
found  in  the  statutes  and  the  ordinances,  gave  the  relator 
only  the  right  to  carry  out  the  purposes  of  its  organization 
in  a  manner  which  will  in  nowise  interfere  either  with  other 
underground  systems  and  connections,  such  as  gas,  sewer, 
and  water  systems,  already  established  and  in  operation, 
or  with  the  ricchts  of  the  public  to  use  the  streets,  avenues 
and  highways  of  the  city  for  the  purposes  of  gr^neral  tm  /el. 
The  rights  of  the  public  and  the  rights  of  prior  occupants 
are  to  be  respected  and  protected. 

In  what  way,  therefore,  did  the  act^s  of  1886  and  1886 
impair  this  contract  ?  Did  they  take  from  the  relator  any 
rights  which  it  theretofore  possessed  ?  Did  they  prohibit 
it  from  laying  its  lines  and  constructing  its  underground 
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electrical  system  in  accordance  with  the  terms,  and  subject 
to  the  restrictions  and  conditions,  of  its  said  contract  with 
the  city  ?  We  think  all  these  questions  must  be  answered 
against  the  relator.  The  only  thing  that  the  acts  of  1885 
and  1886  did  in  this  matter  was  to  create  a  board  of  sub- 
way commissioners,  whose  duty  it  was  to  carry  out  the  pro- 
visions of  the  ordinances  of  the  city  and  the  prior  acts  of 
the  Legislature  relating  to  electric  lines.  The  statutes  of 
1886  and  1886  did  not  prohibit  the  relator  from  carrying 
out  the  purposes  of  its  organization  or  from  laying  its  wires 
underground.  They  simply  said  to  it,  ^^  Submit  your  plans 
and  specifications  of  your  electrical  system  to  the  board  of 
subway  commissioners,  who  will  determine  whether  they 
are  in  accordance  wi^  the  terms  of  the  ordinances  giving 
you  the  right  to  enter  and  dig  up  the  streets  of  the  city.'* 
This  the  statutes  had  a  right  to  do.  It  would  be  an 
anomaly  in  municipal  administration,  if  every  corporation 
that  desired  to  dig  up  the  streets  of  a  city  and  make 
underground  connections  for  sewer,  gas,  water,  steam,  elec- 
tricity or  other  purposes,  should  be  allowed  to  proceed 
upon  its  own  theory  of  what  were  proper  plans  for  it  to 
adopt,  and  proper  excavations  to  make.  The  evils  that 
woijd  follow  from  such  a  system  of  practice  would  be  of 
great  gravity  to  the  public  and  would  entail  endless  dis- 
putes and  bickerings  with  prior  parties  having  equal  rights. 
The  utmost  that  can  be  said  against  the  acts  of  1885  and 
1886  is  that  they  transferred  the  supervision  and  control  of 
the  matters  of  excavation  of  the  streets  and  the  construc- 
tion of  underground  electric  systems  from  the  commissioner 
of  public  works  to  the  board  of  subway  commissioners. 
That  is  the  sum  total  ot  the  change  effected.  Not  a  right 
of  the  electrical  companies  was  violated,  and  no  contract 
was  impaired.  The  expressly  reserved  power  of  the  State 
or  municipality  to  regulate  the  use  of  the  streets  and  high- 
ways in  such  manner  as  not  to  injuriously  affect  the  public 
interests  was  merely  transferred  from  one  public  function- 
try  to  another.  The  power  was  not  enlarged ;  only  the 
agency  by  which  the  supervising  power  of  the  State  was  to 


194 


AMERICAN  ELECTRICAL  CASES.       [vol.  4 


n    i 


'1    >  i 


T.  .i  I- 


People,  ex  reL  ▼•  Squire. 


be  exercised  was  changed.  It  requires  no  argtiment  or 
citation  of  authorities  to  demonstrate  that  such  proceedings 
did  not  impair  the  obligation  of  the  relator's  contract.  If 
it  did,  every  act  of  incorporation  would  involve  a  loss  of 
authority  by  the  Legislature  to  change  its  public  function- 
aries, or  their  respective  powers  and  duties. 

Independently,  ^however,  of  the  contractual  relations  of 
the  relator,  the  statutes  of  1885  and  1886  are  so  clearly  an 
exercise  of  the  general  police  powers  of  the  State  that  we 
do  not  deem  it  necessary  to  add  anything  on  that  point  to 
what  was  said  by  the  Court  of  Api)eals  of  New  York.  107 
N.  Y.  693,  003,  604. 

The  contention  that  the  statutes  referred  to  deprive  the 
relator  of  its  property  without  due  process  oi  law  is  equally 
without  foundation.  This  argument  rests  upon  the  assump- 
tion that  the  Legislature  could  not  require  the  electric 
companies  to  pay  the  salaries  of  the  subway  commissioners, 
as  provided  in  section  7  of  the  act  of  1885,  as  amended  in 
1886  ;  and  that  this  requirement  of  the  statute  is  in  violation 
of  the  fourteenth  amendment  to  the  Constitution  of  the 
United  States.  This  contention  cannot  be  sustained  under 
the  principles  of  Charlotte,  etc.^  Railroad  v.  Oibbes,  142  XJ. 
S.  386.  In  that  case  it  was  held  that  a  statute  of  South 
Carolina,  requiring  the  salaries  and  expenses  of  the  State 
railroad  commission  to  be  borne  by  the  several  corpora- 
tions owning  or  operating  railroads  within  the  State,  was 
not  in  conflict  with  the  fourteenth  amendment,  which  pro- 
vides that  no  State  shall  *^  deprive  any  person  of  life, 
liberty  or  property,  without  due  process  of  law  ;  nor  deny 
to  any  person  within  its  jurisdiction  the  equal  protection 
of  the  laws.'* 

There  are  no  other  features  of  the  case  that  call  for  spec- 
ial consideration. 

Judgment  affirmed. 


NoTB. —  For  earlier  cases  in  this  series  upon  the  statutes  designed  to  com- 
pel the  placing  underground  of  electric  wires  in  the  larger  cities  of  the  Stat« 
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of  New  York,  see  Index  to  ToLomes  d  and  8,  title  "  New  York  Subwaya 
Acta.- 

See  alflo  notea  upon  the  same  sabjeot,  toL  2,  page  810 ;  voL  8,  pp.  190, 
m,  141, 167. 


Thb  Tbustbes  of  the  Prbsbytbbi an  Chxjboh  of  Tbentow 
V.  Thk  State  Boabd  of  Commissionbbs  of  Elegtbioal 
Subways  akd  the  Tbenton  Passengbb  Railway  Com- 
pany (Consolidated). 

New  Jeney  Supreme  Courts  Juiy  Ify  189S» 
(56  N.  J.  L.  486.) 

KiW    JiBSET    SOBWATB    ACT.— OYBBHBAD  WIBBS.— POWKB    OF    OOIOOB- 

SIGNERS. 

The  New  Jeraej  Subways  Act  (Pamph.  L.,  p.  78),  the  object  expressed  in 
the  title  of  -which  is  '*  the  placing  of  electrical  conductors  underground,** 
does  not,  nor  was  it  under  such  title  competent  for  the  Legislature  to» 
empower  the  board  of  subway  commissioiiers  to  grant  a  franchise  to 
erect  poles  and  wires  in  streets.  The  office  and  effect  of  that  legislation 
relate  to  the  control  andreg^ation  of  such  franchises  derived  from  other 
competent  authority. 

The  fifth  section  of  that  statute  forbids  th6<  maintenance  of  poles  and  over- 
bead  wires,  even  by  companies  duly  authorized  to  maintain  them,  with- 
out  the  consent  of  the  board  of  subway  o<immissioners.  The  board  could 
properly  express  its  consent  by  resolution ;  which  would,  however,  be 
ineffective,  unless  the  franchise  were  independently  granted  by  other 
and  competent  authority. 

Cise  of  tbis  series  cited  in  opinion :  StcUe,  Oreen^  JVos.,  v.  Trenton,  ante, 

P-      . 

Certiorari  to  review  resolution  of  board  of  subway  com- 
missioners.   Facts  stated  in  opinion. 

WiUiamfh  8.  Onmmere^  for  plaintiff. 

Chauneey  H.  Beo^ley  and  Jarnes  Buchanan^  contra. 

The  opinion  of  the  court  was  delivered  by  Depue,  J. : 
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The  Trenton  Paasenjier  Railway  Company  (Consolidated) 
was  formed  by  the  consolidation  of  several  horse  rail- 
road and  street  railway  companies  incorporated  under  the 
laws  of  this  State,  to  wit,  the  Trenton  Horse  Railroad  Com- 
pany, the  City  Railway  Company,  the  Hamilton  Street 
Railway  Company,  and  the  Soath  Clinton  Avenae  &  Broad 
Street  Railway  Companies,  by  an  agreement  and  act  of 
consolidation  dated  September  31,  1891,  and  filed  in  the 
office  of  the  Secretary  of  State  of  New  ^Jersey,  on  Septem- 
ber 30,  1891. 

The  Trenton  Horse  Railroad  Company  was  incorporated 
byan  act  passed  March  d,  1869  (Pamph.  L.  1859,  p.  266).  By 
a.n  ordinance  approved  January  1,  1891,  the  common  coud- 
r,il  of  the  city  of  Trenton,  assuming  to  act  under  an  act  of 
the  Legislature  approved  M^arch  6, 1886,  empowering  street 
railway  companies  to  ose  electric  or  chemical  motors  or 
grip  cables  as  the  propelling  power  for  their  cars,  by  the 
consent  of  the  municipal  authorities  (Rev.  Supp,,  p.  369), 
adopted  an  ordinance  granting  to  the  company  permission 
to  nse  electric  motors  as  the  propelling  power  of  its  cars 
on  all  the  lines  in  the  city,  to  be  supplied  with  electricity 
from  overhead  wires  supported  by  poles,  to  be  located 
under  the  supervision  and  direction  of  the  city  surveyor 
and  the  committee  on  railroads  of  the  common  council 
On  certiorari  to  test  the  validity  of  this  ordinance,  this 
court  decided  that  the  act  of  the  Legislature  under  which 
the  ordinance  purported  to  have  been  passed  did  not 
authorize  the  erection  of  poles  and  the  stretching  of  wirea 
in  a  public  street,  and  that  the  ordinance  then  in  question 
was  illegal.     Green  r.  Trenton,  25  Vroom,  92. 

Subsequently  on  the  2nd  day  of  August,  1892,  the  Trenton 
Passenger  Railway  Company  (Consolidated)  applied  to 
the  State  board  of  commissioners  of  electrical  subways  fora 
grant  of  the  privilege  to  construct  and  maintain  electric  wires 
along,  across,  and  above  certain  of  the  streets  of  the  said 
city;  and  on  the  same  day  the  State  board  of  connnissioneTS 
of  rtectrical  subways  adopted  the  following  resolutiou: 
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Bemjlved,  that  the  permission  of  this  board  be,  and  the  same  is  hereby^ 
g;ive&  to  the  Trenton  Passenger  Railway  Company,  to  construot  and  main- 
tain electric  wires  through  East  State  street,  in  the  city  of  Trenton,  from 
the  comer  of  Broad  and  State  streets  to  Chambers  street ;  said  wires  to  be 
ftospended  not  less  than  twenty  feet  above  the  surface  of  said  street,  and 
to  be  used  only  for  the  purpose  of  operating  the  railway  of  said  company, 
and  to  be  constructed  and  maintained  in  conformity  witn  the  petition  and 
map  filed  with  this  board  by  said  company. 

The  prosecutors  are  the  owners  of  a  lot  of  land  frontinf^ 
on  State  street,  a  street  through  which  the  company  is 
operating  a  street  railway.  The  company  acting  under  the 
above  resolution  have  located  and  placed  two  poles  withim 
the  curbline  of  the  street,  in  front  of  and  upon  the  premises 
of  the  prosecutors.  The  object  of  this  writ  is  to  test  1k» 
validity  of  the  said  resolution  of  the  board. 

The  board  of  commissioners  of  electrical  subways  was 
created  by  an  act  approved  March  10,  1892,  entitled^ 'An 
act  for  the  placing  of  electrical  conductors  underground  in 
cities  of  this  State,  and  for  the  creation  of  a  State  board  of 
commissioners  of  electrical  subways.     (Pamph.  L.,  p.  78.) 

The  proposition  discussed  by  counsel  was  whether  the 
act  of  1892  conferred  upon  the  board  of  commissioners 
power  to  make  a  grant  of  the  franchise  of  the  right  to  erect 
poles  and  wires  in  the  street.  The  contention  of  the 
counsel  of  the  prosecutors  was  that  the  act  in  question  did 
not  authorize  the  board  to  grant  a  franchise,  and  that  the 
office  and  effect  of  that  legislation  relate  to  the  control  and 
regulation  of  such  franchises  derived  from  other  competent 
authority.    In  this  construction  of  the  act  we  concur. 

The  object  expressed  in  the  title  of  the  act  is  'Hhe  placing 
of  electrical  conductors  under  ground."  Under  this  title  it 
would  not  be  competent  for  the  Legislatare  to  empower 
the  commissioners  to  grant  the  franchise  of  erecting  in  the 
streets  poles  and  wires  for  the  transmission  of  electricity. 
Nor  does  the  enacting  part  of  the  act  purport  to  clothe  the 
commissioners  with  any  such  power.  By  the  second  section 
it  is  made  the  duty  of  the  board  to  examine  the  manner  ia 
which  wires  and  cables  for  the  transmission  of  electricity  are 
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constrncted  and  used  in  the  cities  of  this  St^te ;  and  whenever, 
in  their  judgment,  the  pablic  welfare  will  be  adva.iced  by 
the  removal  of  any  wires,  or  of  the  poles  used   fur  the 
8apx>ort  of  electric  wires,  from  the  surface  of  the  street, 
to  order  such  i)oles  and  wires  to  be  removed  from  the  sur- 
face of  the  streets  and  placed  under  the  streets :  And  if  the 
owner  of  such  poles  or  wires  shall  not,  on  notice,  remove 
them  within  a  specified  time,  it  is  made  the  duty  of  the 
commissioners  to  remove  such  poles  or  wires  from  the 
streets  without  delay.    This  section  also  declares  it  to  be  the 
duty  of  the  commissioners,  whenever  they  determine  that 
the  public  welfare  will  be  advanced  by  the  removal  of  such 
poles  and  wires  from  the  surface  of  the  street,  to  cause  such 
electrical   conductors   or    wires   as   thereafter    shall   be 
used  in  such  city  to   be  placed    under,  ground,    when- 
ever, in  their  judgment,  it  is  practicable  so  to  do.     Other 
parts  of  the  act  authorize  the  construction  of  electrical  sub- 
ways and  underground  conduits  on  plans  to  be  approved 
by  the  commissioners,  within  which  the  wires  or  cables 
used  for  the  transmission  of  electricity  shall  be  placed. 

Nowhere  in  the  act  is  there  any  indication  of  a  legislative 
intent  to  confer  on  this  board  power  to  make  a  grant  of  a 
franchise  which  shall  operate  propria  vigor e  to  legalize  the 
erection  of  poles  on  which  electrical  wires  shall  be  sus- 
pended. The  functions  of  the  board  of  commissioners  are 
simply  supervisory,  by  way  of  control  over  the  exercise  of 
franchises  derived  from  other  legislative  authorities  to  use, 
in  the  street  of  a  city,  wires  and  cable  for  the  transmission 
of  electricity.  Under  our  construction  of  the  resolution 
under  review,  it  does  not  purport  to  grant  to  the  railroad 
company  the  franchise  of  erepting  poles  in  the  streets. 

The  fifth  section  of  the  act  provides  that  no  telegraph, 
telephone,  electric  light,  or  other  electric  wire  or  cable  shall 
thereafter  be  constructed  along,  across,  or  above  the  sur- 
face of  any  street  or  avenue  in  any  city  in  this  State  until 
the  board  shall  authorize  such  wires  to  be  carried  along, 
across,  or  above  the  surface  of  such  streets  or  avenues. 
This  section  is  simply  prohibitory.     It  does  not  purport  to 
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grant,  or  to  empower  the  commissioners  to  grant,  the 
franchise  of  erecting  poles  or  wires  above  the  surface  of  the 
street  It  prohibits  such  erections  without  the  consent  of 
the  commissioners,  notwithstanding  the  person  or  corpora- 
tion to  whom  such  consent  is  given  may  have  the  franchise 
to  make  use  of  the  stree.  or  that  purpose.  In  this  sense 
the  subject-matter  of  tbib  section  is  germane  to  the  object 
expressed  in  the  title  of  the  act,  and  is  relevant  to  the  pur- 
pose for  which  this  commission  was  established, — the  inhi- 
bition of  i)oles  and  wires  above  the  surface  of  the  street 
wherever  public  welfare  will  be  advanced  by  placing  the 
same  underground. 

The  claim  of  the"  railroad  company  which  probably 
induced  the  board  to  pass  this  resolution  is,  that  the  com. 
pany  has  the  franchise  to  propel  its  cars  by  electricity,  in 
virtue  of  section  11  of  the  charter  of  the  Trenton  Horse 
Railroad  Company,  and,  ad  incident  thereto,  has  the  right 
to  erect  poles  and  wires  in  the  streets.  However  ground- 
less this  claim  may  be,  the  commissioners  were  not  called 
upon  to  decide  upon  its  sufficiency,  and  any  decision  the 
commissioners  might  make  09  that  subject  would  not  avail 
the  company  in  any  proceeding  against  it  for  an  invasion 
of  the  rights  of  the  public  or  private  individuals,  arising 
from  an  unlawful  use  of  the  streets.  The  resolution  under 
review  was  an  appropriate  method  of  expressing  the  con- 
sent of  the  board  to  the  erection  of  poles  and  wires  above 
KTonnd,  in  conformity  with  the  fifth  section  of  the  aet, 
and  will  operate  to  relieve  the  company  from  the  interdict 
contained  in  that  section.  It  can  have  no  other  effect. 
Whether  acts  done  by  the  company  under  color  of  this 
resolution  are  an  invasion  of  public  or  private  rights,  will 
depend  upon  the  question  whether  such  .acts  were  lawful, 
independent  of  the  resolution  of  the  board,  and  that  ques- 
tion is  not  before  us. 

The  resolution  is  sustained. 


Ron.— The  New  Jersey  Subways  Act,  under  oonsideration  in  the  above 
repealed  in  1894  (L.  1894,  oh.  7). 
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In  the  same  year  a  statute  was  enacted  in  MasBaohuaetts,  haTin^  for  its 
object  the  placing  underground  of  all  electrical  wires  within  a  specified 
territory  in  the  city  of  Boston,  the  same  to  be  done  gradually  and  to  be 
completed  before  January  1, 1900.  The  statute  provides  for  a  **  depart- 
ment of  wires**  in  the  city  government,  also  for  a  *'  commissioner  of  wires  * 
to  be  apiwinted  by  the  mayor,  subject  to  confirmation  by  the  board  of 
aldermen  (acts  ISM,  ch.  464). 


1 


I    I 


Pacific  Postal  Telegraph  Cable  Company  v.  Jamj» 

Irvine  et  al. 

Urn  M.  Cireuit  Cmtrt,  Southern  DUtriei  of  CaJifomia^  Jcmuary  19,  iJ9f. 

(In  Equity.) 

(40  Fed.  Bep.  118.) 

Poles  and  wires  in  hiohwat. —  Abuttino  owners. 

The  erection  of  poles  and  stringing  of  wires  thereon  for  telegraph  purposes 
imposes  a  new  burden,  for  which  the  abutting  owner,  in  whom  is  the 
title  to  the  soil  of  the  highway  subject  to  the  easement  for  public  travel, 
must  be  compensated. 


1,      I 
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Motion  for  injanction.    Facts  stated  in  opinioiL 

Oeorge  Heyford^  for  complainant. 

Wilson  (&  Lammej  for  defendants. 

Boss,  District  Judge :  There  are  two  very  substantial 
reasons  why  the  motion  for  an  injunction  herein  should  not 
be  granted. 

2.  The  papers  submitted  upon  the  motion  show  that  the 
telegraph  poles  and  wires  in  question  were  erected  by  com- 
plainant upon  land,  the  fee  of  which  is  in  the  defendant 
James  Irvine,  and  over  which  the  right  of  way  for  a  public 
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road  had  been  theretofore  granted  to  the  board  of  sapervisors 
of  the  coimty  in  which  the  land  is  situate.  It  appears  that 
the  poles  and  wires  were  erected  by  complainant  under  a 
grant  from  the  board  of  supervisors  so  to  do,  but  without 
the  consent  and  against  the  protest  of  the  defendants.  The 
right  of  way  granted  to  the  supervisors  was  for  a  public 
road,  that  is  to  say,  a  way  to  be  used  by  the  public  for 
oidinary  travel.  Where  the  fee  of  the  highway  is  vested 
in  the  public,  there  can  be  no  valid  legal  objection  to  the 
grant  by  the  public  of  a  right  to  erect  such  poles  and  wires 
without  regard  to  the  adjacent  property  holders;  but 
where,  as  here,  the  fee  of  the  .highway  remains  in  the 
adjacent  owner,  and  only  its  use  for  purposes  of  publio 
travel  has  been  granted,  I  think  it  clear  that  every  use  of 
the  highway  not  in  the  line  of  such  travel  is  an  additional 
burden,  for  which  the  proprietor  of  the  fee  is  entitled  to 
additional  comi>ensation,  and  which  cannot  be  constitu- 
tionally taken  from  him  without  his  consent,  except  by 
proceedings  regularly  instituted  and  prosecuted  aceording 
to  law. 
Motion  denied. 


KoK^Sss  notd  to  Onm  ▼•  CUjf  d  Sutmrban  S^,  C0.ffo^ 
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BMSJAxa  F.  Rueo  v.  Gohmbboial  Union  TxLxaitAPH 

COMPANT. 
Vermont  ^pr«tn«  Cmtrt,  March  S9,  US^. 

(H  VL  aos.) 

Tklxoraph  Lm.  — ABurma  owitbe,— CoitsTBConoi*  of  statuts. 


Under  twrtein  Btatnt««  in  Vermont,  held  that  tolegrftph  oompuilea  Yixn 
the  right  to  erect  and  mAintain  their  linea  in  and  along  an^  highway 
without  obtaining  Aonsent  to  do  so  from  auy  one,  provided  th«  cob- 
veDience  of  the  pubMo  in  traveling,  and  the  repairing  of  th^  highwa:r< 
are  not  thereby-  intarfared  with,  aud  the  same  are  cot  erected  in  and 
along  the  streets  of  a  village,  or  in  front  of  or  near  a  dwelling,  or  so 
that  it  become  necessaty  to  out  or  injure  trees. 

Exo^pt  in  such  cases,  Mleotmen  ar«  not  authorised  to  award  damages  to 
owners  or  occupants  of  adjacent  land. 

Appeal  by  plaintiff  from  a  decree  dismissing  a  bill  for 
u,n  injunction,  at  tbe  instance  of  the  owner  of  land  abutting 
upon  a  highway,  restraining  the  erection  of  a  telegraph  line 
along  the  highway,  nntil  after  the  payment  of  an  award 
which  the  selectmen  of  the  town  had  made  to  the  plaintiff. 

Harrington  A  Post,  for  the  orator. 

Wilson  A  Hall,  for  the  defendant. 

Start,  J. :  The  orator  seelts  to  recover  the  sum  ot  five 
hunilred  dollars,  awarded  to  him  by  the  selectmen  of  tbe 
town  of  St.  Albans  as  damages  on  account  of  the  erection 
of  a  telegraph  line  in  and  along  a  public  highway  adjacent 
to  his  lands. 

R.  L.,  sec.  3633,  provides  that  persons  associated  together 
to  erect  a  line  of  telegraph  wires  in  this  State  may  set,  erect 
a  nd  maintain  the  posts  and  other  necessary  fixtures  there- 
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for  in  and  along  any  highway ;  but  the  same  shall  be  done 
so  as  not  to  interfere  with  the  public  convenience  in  travel- 
ing  on  such  highway,  or  in  repairing  the  same. 

R  L.,  sec.  3634,  provides  that,  if  it  is  found  inconvenient 
or  inexpedient  to  erect  such  telegraph  wires,  agreeably  to 
section  3633,  the  selectmen  of  the  town  where  such  difficulty 
arises  shall  determine,  on  application,  where  and  in  what 
manner  such  wires  shall  be  erected,  giving  notice  to  the 
parties  interested,  and  shall  certify  their  decision  and  cause 
the  same  to  be  recorded  in  the  town  clerk's  office. 

B.  L.,  sec.  3636,  provides  that,  if  it  is  found  desirable  to 
erect  such  line  of  telegraph  in  and  along  the  streets  of  a 
village,  or  in  front  of  and  near  residences  of  any  i>er8ons, 
and  such  persons  object  thereto,  they  may  apply  to  the 
selectmen  of  such  town,  or  officers  of  such  village,  who  shall 
determine  through  what  streets  the  same  shall  pass,  or  in 
what  manner,  if  at  all,  such  objections  may  be  obviated ; 
and  such  decision  shall  be  final,  notice  being  given  as 
required  in  section  3634. 

R.  L.,  sec.  3637,  provides  that,  when  in  the  erection  of  a 
telegraph  line,  the  owner  or  occupant  of  lands  or  tenements 
sustains,  or  is  likely  to  sustain,  damages  thereby,  the  select- 
men of  the  town  shall  appraise  such  damage,  and  the  same 
shall  be  paid  before  the  line  is  erected. 

Without  deciding  what  rights  telegraph  companies  have 
under  these  enactments,  we  think  it  clear  that  the  Legisla- 
ture intended  that  they  should  have  the  right  to  erect  and 
maintain  telegraph  lines  in  and  along  any  highway  without 
obtaining  consent  to  do  so  from  any  one,  provided  the  con- 
venience of  the  public  in  traveling  and  the  repairing  of  the 
highway  are  not  thereby  interfered  with,  and  the  same  are 
not  erected  in  and  along  the  streets  of  a  village  or  in  front  of 
orneara  residence.  Western  Union  Tel.  Go.  v.  Bvllard  et  al,^ 
66  Yt.  634.  Selectmen  are  not  given  authority  or  jurisdiction 
in  respect  to  such  lines,  and  if  they  have  power  to  make  a 
valid  assessment  of  damages,  such  power  is  limited  and 
restricted  to  such  lines  and  parts  of  lines  as  come  within 
the  exceotions  provided  for  in  these  enactments,  viz. ,  high* 


144 


AMERICAN  ELECTRICAL  CASES.       [voi-.  4 


Bugg  ▼.  Telegraph  Go. 


ways  where  it  is  found  inconvenient  or  inexpedient  to  erect 
8iM^  lines  without  interfering  with  the  public  travel  or  the 
repairing  of  the  highway,  and  when  objections  are  made  to 
erecting  lines  in  and  along  the  streets  of  a  village  or  in  front 
of  or  near  a  residence. 

Section  3633,  as  amended  by  No.  32  of  the  acts  of  1888, 
provides  that  telegraph  and  telephone  companies,  in  con- 
structing and  maintaining  their  lines,  shall  not  cut  or 
injure  any  tree  without  the  written  consent  of  the  adjoin- 
ing land  owner  or  occupant,  unless  the  selectmen  of  the 
town,  or  trustees  of  the  village,  or  aldermen  of  the  city, 
where  such  tree  is  situated,  shall  decide,  after  due  notice 
to  the  owner  or  occupant  of  the  time  and  place  of  hearing, 
that  such  cutting  or  injury  is  necessary ;  and  they  shall 
pay  such  damages  as  said  selectmen,  trustees  or  aldermen 
shall  award  for  the  same.  From  this  enactment  it  would 
seem  that  the  Legislature  did  not  understand  that  select- 
men were  authorized  to  award  damages  to  owners  or  occu- 
pants of  land,  except  in  those  cases  where  they  are  given 
jurisdiction  to  locate  the  line.  If  they  had  general 
authority  to  award  damages  in  all  cases  to  adjoining 
owners  or  occupants  of  lands,  then  this  enactment,  so  far 
as  it  relates  to  the  assessment  of  damages,  was  unnecessary. 
The  more  reasonable  construction  to  be  given  to  these 
enactments  is,  that  section  3637  does  not  authorize  select- 
men to  assess  damages  to  owners  or  occupants  of  adjoining 
lands  or  tenements,  except  in  those  cases  where  it  becomes 
inconvenient  or  impracticable  to  erect  a  line  without  incon- 
venience in  traveling  upon  and  repairing  a  highway,  and 
where  it  becomes  desirable  to  erect  a  line  in  and  along  the 
streets  of  a  village  or  in  front  of  or  near  a  residence,  and 
objections  are  made. 

Section  3637  must  be  construed  in  connection  with  pre- 
ceding sections  which  relate  to  the  power  and  jurisdiction 
of  selectmen  in  the  location  of  telegraph  lines ;  and,  when 
wo  construed,  it  is  clear  that  the  Legislature  considered 
that  there  might  be  places  upon  highways  where  it  would 
be  impracticable  to  erect  a  telegraph  line  without  inter- 
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fering  with  the  trayeling  public  and  the  repairing  of  the 
highway,  and  that  there  might  be  yalid  objections  to  erect- 
ing a  line  along  the  streets  of  a  village  or  in  front  of  or 
near  a  dwellling  house ;  and,  for  such  cases,  it  provided 
that  selectmen  or  village  officers  should  be  called  upon  to 
lacate  the  line  and  determine  how  objections  could  be 
obviated,  and  that  selectmen  should  assess  damag;e6. 
Whether  these  provisions  are  sufficient  to  authorize  select- 
men to  make  a  valid  assessment  of  damages  in  the  excep- 
tional cases  provided  in  these  enactments  we  do  not 
dedde.  The  orator's  case  does  not  fall  within  anj  of  the 
exceptions.  It  does  not  appear  that,  in  the  erection  of  the 
line  in  question,  it  became  inconvenient  or  inexpedient  to 
erect  it  without  inconvenience  in  traveling  or  in  making 
repairs,  nor  does  it  appear  that  the  line  was  erected  in  or 
along  the  streets  of  a  village,  or  in  front  of  or  near  a 
dwelling,  or  that  it  became  necessary  to  cut  or  injure  trees. 
The  burden  was  on  the  orator  to  show  that  the  selectmen 
had  jurisdiction  to  make  the  award  they  did  make.  This 
he  has  not  done.  Therefore  it  must  be  held  that  the 
selectmen  acted  without  authority,  and  that  the  award 
made  by  them  is  void. 

7%^  decree  of  iAe  Court  of  Chancery  is   affirmed^  and 
cause  remanded. 

llOB,-i-8ee  note  to  Chrsm  t.  CVfy  <f  SutrnHnm  Mif.  Cb.,  post. 

The  case  9i  W.  U.  TtL  Co.  t.  BuUard,  died  in  the  above  opinion,  araea 
vidv  tiftemBe  etatate,  bat  the  onlj  queetlon  in  lame  wae  aa  to  the  sufflo 
iMH7  of  a  pleading  in  an  aotion  to  reooTor  a  penalty  fixed  ^  ^^  etetuta 
forwilfiil  interferenoe  with  or  injurj  to  tel^sraph  applianoee.  In  the 
Muwoftheopinion,  howoTer,  theoourt  used  the  foUowing  huiguafe,ta 
which  leieraioe  ia  made  in  the  oittttion : 

**▲  talegnn^h  line  maj  be  erected  and  maintained  over  and  upon  a  high* 
way  80  aa  not  to  interfere  with  the  public  cooTenienoe  in  tmTelina  thereon 
« in  rq«iring  the  aame  without  cutting  or  injuring  treea,  and  without 
objeotioa  or  olaim  lor  damagea  being  made.  Such  a  line  ia  authoriaed  bf 
tUioh^^,  and  may  be  ereoted  and  maintained  by  a  telegraph  company 
^Vmaaanoe  thereof,  wtthout  obtaining periaiaaica  ta  do  ao  Irom anyone.* 

▼oil.  IV— 10, 
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Blashfield  t.  Telephone  A  Telegraph  Co. 


H.  Wilson  Blashfibld,   Respondent,   v.   The  Empire 
State  Telephone  and  Telegraph  Company,  Appellant. 

N,  Y.  Supreme  Court,  Oen.  Term^  4th  Dept.,  SepL,  189S. 

(71  Hun,  5d2.) 

Tblkphonb  line  in  strbet.— Abuttino  owner. 

The  oonstruction  of  a  telephone  line  by  the  erection  of  poles  and  placing 
wires  thereon  within  the  limit  of  a  country  highway,  constitutes  an 
additional  burden  ui)on  the  fee  of  adjacent  lands  extending  to  its  center, 
not  contemplated  or  included  in  the  original  dedication  or  appropria- 
tion of  the  land  for  highway  purposes. 

Appeal  from  judgment  of  Supreme  Court,  Cortland 
county,  upon  report  of  referee. 

The  omitted  portion  of  the  opinion,  stating  the  ground 
for  reversal  of  the  judgment,  related  to  the  action  of  the 
referee  in  striking  out  certain  evidence  upon  his  own  motion 
after  the  case  had  been  submitted  for  his  decision,  no 
such  right  having  been  specially  reserved. 

Frederick  E,  Stroke^  for  the  appellant. 

Frariklin  Pierce^  for  the  respondent. 

Hardin,  P.  J. :  An  opinion  was  delivered  by  the  learned 
referee,  in  which  he  states:  ''The  principal  question  in 
this  case,  and  the  first  one  to  be  met  and  disposed  of,  \& 
whether  or  not  the  construction  of  a  telephone  line  by  the 
erection  of  poles  and  the  placing  of  wires  thereupon  within 
the  limits  of  a  country  highway,  constitutes  an  additional 
burden  upon  the  fee  of  adjacent  lands  extending  to  ito 
center,  not  contemplated  or  included  in  the  original  dedi- 
cation or  appropriation  of  the  land  for  highway  purposes.'' 
Upon  the  qnevstion  the  learned  referee  concludes  a  lucid 
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opinion  as  follows :  ' '  That  the  construction  of  defendant' s 
telephone  lines  did  impose  an  additional  burden  upon  the 
fee  of  the  highway  for  which  the  owner  was  entitled  to 
compensation."  Since  the  learned  referee's  opinion  was 
written,  the  case  of  Eels  y.  Americcm  Telephone  and  Tele- 
graph Co.  48  N.  Y.  St.  Repr.  303 ;  S.  C,  30  N.  Y.  Supp. 
(KX),  has  been  decided  by  the  fifth  department,  and  in  that 
case  it  was  held :  ''The  occupancy  of  a  highway  by  the 
poles  of  a  telegraph  or  telephone  comx)any  is  not  one  of  the 
ordinary  and  legitimate  uses  for  which  highways  are  estab- 
lished, and  is  the  imposition  of  an  additional  burden  on^ 
and  the  taking  of,  the  property  of  the  owner  of  the  fee, 
which  enables  him  to  maintain  an  action  to  compel  the 
removal  of  the  poles,  and  to  recover  possession  of  the  prem- 
ises occupied  thereby,  with  damages,  where  such  occupancy 
is  without  his  consent  and  without  compensation  having 
been  previously  made  him  therefor." 


Nora.— Tlie  EeU  case,  ftbove  referred  to,  has  been  affirmed  by  the  Court  of 
Appeals  (148  N.  T.  188).  The  opinion  wiU  be  printed  in  the  next  Tchaofb 
oftfajtnries. 

BeenototoG'rMiiT.  CUg  S  Suburban  Rif.  Co.,pa9L 
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KaVSBFORD  ElEOTBIO   tdOHT  COHPANT  V.    HARI. 

Montgomery  Oo.  (Pa.)  Common  i>l«a«,  Manh  7,  lS9t. 

(ISPa.  Co.  Gt.  R.38B.) 

Elkjtrkj  uoar  nzruKB  n  tmxrt.— Axantsa  owmB.— DuuHcnoM. 

The  UM  of  highway  tor  m&iaten&noe  of  eleotrio  light  fti^>U»iiOM  k  not 
within  tha  pnrpoan  of  public  trftTel  oont«iiiplat«d  tX  the  original  dediok- 
tion.  Suoh  nse  cannot  be  made  of  »  highway  to  the  injmy  of  an  abut- 
ting owner,  withoat  oompenaation  being  made  to  him. 

Oaaaa  of  thia  aeries  cited  Id  opinion :  XooUiart  t.  Otvdg  Strait  BaJhomji 
Cto.,  vol.  8,  p.  814  ;  Broont-r.N.  Y.  A  N.  J.  TWeph.  Co.,  toL  9,  p.  869; 
CiMtaptake  A  I^)t.  IWcpA.  Oo.  t.  MaOxtuU,  toI,  8,  p.  106;  lUna.r. 
Drew,  ToL  l,p.  S71. 

MoTiOK  to  dissolve  preliminary  injauotion.  Facts  stated 
Id  opinion. 

Benry  C.  Boyer,  for  plaintiff. 

Charles  Hunsicker,  for  defendant. 

SWARTZ,  P.  J.:  The  complainanf  s  bill  seta  forth  that 
the  HaT^ord  Electric  Light  CompaQj  was  incorporated 
nnder  the  act  of  the  39th  of  April,  1874,  and  the  sereial 
sapplements  thereto,  to  fnmiah  electricity  to  the  public,  in 
the  township  of  Lower  Merion,  for  the  purpose  of  light, 
heat  and  moUTe  power.  It  is  also  shown  'Uiat  the  com- 
plainant  company  surrendered  its  charter  nnder  the  pro- 
visions  of  the  act  of  May  8,  1889,  (P.  L.  186,)  and  received 
new  letters  pat«nt  under  the  said  act. 

The  company  erected  an  electric  plant  at  Haverford  Col- 
lege Station,  in  said  township  of  Lower  Merion.  Poles 
were  erected  on  the  sides  of  the  public  highways,  whereby 
the  electric  wires  ar«  supported  which  supply  or  carry  th» 
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eWtricity  to  the  coosnmera.  There  are  no  cities  or  bor- 
oughs within  the  township  limits,  but  the  poles  were  placed 
wirbin  the  limits  of  the  public  highways  by  permission  of 
the  township  supervisors.  A  line  of  poles  was  erected  on 
Montgomery  avenue,  one  of  the  public  roads  of  said  town- 
phip.  Three  of  the  poles  of  this  line  were  placed  in  front  of 
defendant's  property  but  within  the  limits  of  the  highway, 
and  a  few  feet  from  defendant's  fence  line.  The  street  or 
road  is  forty  feet  wide.  The  defendant,  William  B.  Hart, 
cut  down  these  poles ;  the  company  replaced  them,  and 
then  secured  a  preliminary  injunction  to  restrain  him  from 
further  interference  with  the  poles.  The  injunction  was  to 
continue  for  five  days,  unless  cause  be  shown  for  its  further 
coDtinaance.  The  poles  have  been  in  use  since  July,  1891, 
except  duringthe  period  of  Mr.  Hart's  interference.  Shall 
we  allow  the  defendant  to  remove  the  poles  ? 

Coansel  for  complainant  in  his  argument  contends  that 
William  R.  Hart's  title  does  not  extend  to  the  middle 
of  the  highway.  Under  the  affidavits  before  us  this  owner- 
ship to  the  middle  of  Montgomery  avenue  is  either  in  Mr. 
Hart  or  his  lessor,  Mrs.  Ashbridge.  The  real  parties  In 
iDt4>rest  are  therefore  represented  before  as. 

Counsel  for  defendant  claims  that  the  poles  in  contro- 
versy should  have  been  located  on  the  other  side  of  the 
avenue,  because  the  opposite  owner  is  a  customer  of  the 
company  while  the  defendant  is  not.  If  the  company  has 
the  right  to  occupy  the  sides  of  the  road  for  its  poles,  we 
caunot  say  that  their  present  location  shows  such  an  abuse 
of  discretion  as  to  call  for  judicial  interference. 

William  R.  Hart,  the  defendant,  is  the  owner  of  a  country 
residence.  The  buildings  stand  back  some  distance  from 
Montgomery  avenue.  He  alleges  that  these  poles  disligure 
his  property  and  greatly  depreciate  its  market  value. 
Nnmeroos  other  affidavits  are  filed  which  sustain  this  view. 

The  owner  of  land  traversed  by  a  public  road  has  the 
right  to  use  the  land  on  which  the  road  is  located  for  any 
purpose  that  will  not  impede  or  interfere  with  the  public 
traveL    The  fee  still  remains  in  the  land  owner,  and  the 
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public  acquire  no  more  than  the  free  and  nninterrupted  bm 
of  the  highwity  for  the  pai-poses  of  passage.  For  sncfa  use 
he  was  compensated.  If  any  additional  servitude  is  ira- 
jwaed,  for  purposes  distinct  from  the  use  of  the  laiid  as  a 
highway,  additional  compensation  must  be  made.  It  is  ssid 
that  the  electric  railways  may  locate  their  poles  on  the 
streets  of  a  city  without  any  compansation  to  the  abutting 
owners.  Jjockhartr.  Craig  Street  Railway  Company, 
139  Pa.  419.  Suppose  this  rule  is  applicable  to  a  conntry 
road,  howdoes  it  meet  complainant's  case?  Street  railways, 
whether  propelled  by  horses  or  electricity,  use  the  highway 
for  the  purpose  of  passage.  We  may  say  such  use  is  in  ac- 
cord with  the  original  design  of  the  road  ;  it  is  but  a  means 
of  public  transportation  and  accommodation.  When  com- 
pensation for  use  of  the  land  was  made  the  owner  was  bound 
to  recognize  that  his  property  would  be  subjected  to  any 
method  of  passage  that  is  developed  in  the  progres.'i  of  time, 
and  the  use  of  the  road  for  the  cars  carries  with  it  the  use 
of  the  proper  apparatus  for  moving  them. 

But  what  connection  haa  an  electric  light  company  with 
the  original  design  or  purpose  of  a  public  road  ?  There  is 
nothing  in  the  system  of  lighting  by  electricity  that  re- 
iioires  a  public  highway.  The  poles  might  be  placed  out- 
side of  the  roads,  and  answer  every  purpose.  The  act  of 
May  8,  1889,  allows  such  companies  to  enter  upon  any 
public  street,  lane,  alley  or  highway,  because  the  streets 
afford  a  convenient  location  or  perhaps  because  such  method 
may  cause  the  least  injury  to  private  property,  Wliatever 
the  purpose  of  the  Legislature  may  have  been,  it  seems 
clear  to  us  that  the  usewhich  ao  electric  light  company  makes 
of  a  public  highway  has  no  connection  with  the  purposes 
of  a  public  road,  and  was  not  a  use  in  the  contemplation  of 
the  owner  of  the  land  and  the  public  authorities  when  the 
land  was  appropriated. 

The  poles  occupy  the  defendant's  ground,  and,  if  any 
injury  is  done,  the  constitutional  provision  requires  jnst 
rompensation  to  be  made.  We  cannot  distinguish  this 
injury  from  that  which  is  occasioned  by  the  laying  of  gM 
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pipes  in  a  public  road  for  the  purposes  of  carrying  natural 
gas  from  the  well  to  a  city  some  miles  away.  The  latter 
injuries  may  differ  from  the  former  in  degree  but  not  in 
kiad.  Sach  gas  pipes  may  not  be  laid  without  first  paying 
or  securing  compensation  to  the  abutting  land  owner. 
Sterling's  Ap.,  Ill  Pa.  40.  Poles  with  their  hanging 
wires  and  cross-arms  often  work  greater  injury  to  a  prop- 
erty  than  a  gas  pipe  buried  under  the  road-bed.  Ground 
is  occupied,  trees  along  the  highway  are  interfered  with, 
access  to  tiie  property  is  impeded,  the  view  is  obstructed, 
and  an  unsightly  structure  is  presented  to  the  eye.  These 
are  matters  of  considerable  moment,  when,  as  in  the  present 
case,  the  abutting  owner  is  the  occupant  of  a  fine  suburban 
mansion. 

Telegraph  and  telephone  companies  may  not  occupy  the 
sides  of  a  highway  without  making  compensation. 
Broome  t.  New  York  and  N'ew  Jersey  Telephons 
Co.,  42  N.  J.  Equity,  141 ;  Chesapeake  Telephone  Co* 
J.  Mackenzie  (Md.),  21  Atl.  690.  In  Massachusetts  it 
was  held  by  a  majority  of  the  court  that  roads  and  streets 
may  be  used  for  telegraph  poles  without  any  liability  to 
compensate  abutting  owners.  The  decision  was  based 
opon  the  conclusion  that  such  "  use  is  certainly  similar  to, 
if  not  identical  with,  that  public  use  of  transmitting  infor- 
mation for  which  the  highway  was  originally  taken," 
Pierce  t.  Drew,  136  Mass.  81.  As  already  shown,  this 
plea  can  have  no  application  to  electric  light  companies. 

We  conclude  that  the  defendants  are  entitled  to  such 
damages  as  they  may  sustain  by  the  location  of  the  poles 
and  wires  of  plaintiff  company.  We  add  what  was  said 
in  Sterling  t  Ap.,  supra.  "  As  to  streets  and  alleys  in 
cities  and  boroughs,  there  are  reasons  why  a  different  rule  to 
Bome  extent  should  prerail." 

And  now,  March  7,  1893,  the '  injunction  heretorore 
awarded  will  be  dissolved  unless  the  complainants  will 
within  fifteen  days  from  this  date  tender  to  the  defendants 
a  bond  in  $1,000  with  surety  conditioned  for  the  payment 
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of  snch  damages  as  may  be  legally  recovered  against  them 
by  the  said  defendanta  by  reason  of  the  erection  of  the 
polea  aforesaid. 

iTora— SMDotetoOroMT.  Citi/ A  Sutmrban  Sg.  Co.,  pott. 


HiNBT  S.  Hbilmav  bt  al.  V.  LEBANON  ft  A.  Strkxt  BaUt 

WAT   Co.' 

FMtuiflvania  SupremtCo  urt,  Jan.  4, 1891, 

(Lis  Pa.  38.) 

Blsotbio  rulwat.—  AsurraQ  owneks.—  CoNtcriTUTiOMU.  i.iw. 

Appeal  from  order  Tooating  prelimin&ir  in janotion  restnuning  ereotion  ol 
dectrio  rKilw&j  upon  mml  highway  without  oompenBatioa  to  abuttias 
owners,  diamiased ;  the  statute  under  which  defendanta  operated  not 
providing  for  mioh  compensation ;  and  the  ooort  believing  that  the 
meritB  should  be  considered  upon  final  bearing. 

Apfbal  from  order  dissolving  preliminary  injunction 
restraining  the  erection  of  an  electric  railway  in  a  rural 
highway  without  compensation  to  abutting  owners. 

The  plaintiff  also  attacked  the  constitutionality  of  a  stat- 
ute (Act  of  May  14,  1889),  under  which  the  defendant  was 
proceeding,  upon  the  ground  that  it  provided  for  no  com- 
pensation to  abutting  owners. 

Bassler  Boyer,  for  appellants. 

S.  P.  Light  and  C.  H.  Killinger^  for  appellee. 

Per  Cukiah:  Without  intimating  any  opinion  as  to  the 
merits  of  this  case,  we  think  it  should  proceed  to  final 
hearing,  in  order  that  the  facts  may  be  more  fully  devel- 
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oped.     It  appears  to  present  a  qnestion  which,  in  some  of 
ite  aspects  at  least,  may  be  regarded  as  a  new  one. 
Order  adBrmed,  and  appeal  diamissed. 

IfOTK. —  The  deciskm  of  thla  caae  by  the  oomt  below  (10  Pk.  Co.  Ct,  Rep. 
Ml),  ia  cited  in  CmU.  Fa.  Ttteph.,  ito.  Co.  r.  WOkatbam,  Ae.  J^.  Cb., 
po*t,  u  Mithoritj  for  the  propoeition  that  tbe  etectrio  atreet  railway  doM 
Dot  impose  a  new  serritade  for  whloh  the  abutting  owner  ie  entitled  to 
oompenmlion.  Also  in  DOaware,  Z^  A  W.  R.  Co.  v.  WOkubarre,  dto.  i^ 
Co.,  the  same  decision  is  oit«d. 

See  note  to  Ore«)»  ▼.  Cit)/ db  Svbnrban  Rj/.  Co.,poiL 


FsEDBRioK  William  Eooh  st  al.   t.  North  Atxhus 
Railway  Company  op  Baltimore  Citt. 

Maryland  Court  of  Appeal*,  Jan.  ts,  U9». 

(Ts  ud.  ass.) 


Ordinanoe  permitting  street  railway  company  to  lay  tracks,  and  to  oae 

tracka  of  other  companies,  construed. g| 
Tbe  OK  of  streets  for  electric  street  railways  does  not  impose  a  new  eerri* 

tnde  for  irhioh  abutting  owners  are  entitled  to  compensation. 
Therefore  where  penniaaion  has  been  given  t^  municipal  ofQoers,  pursuant 

to  itatntory  authority,  abutting  owners  are  not  entitled  to  injunction. 
Cowa  of  this  series  cited  with  approval:  Taggart  y.  Neteport  St.  By.  Co., 

ToLS,  p.8M;  BaUej/  r.  Rapid   Tratuit  8t.    %.    (%>.,   vol.   S.   p.   263; 

WtUianu  v.  City  Site.  Ry.  Co.,  vol.  8,  p.  381 ;  Loekhart  v.  Craig  8t.  Ry. 

Oo.,  ToL  8,  p.  814. 

Appbax.  by  plaintiff  below  from  judgment  of  Circuit 
Court,  Baltimore  City,  refusing  injunction.  Facts  stated 
in  opinion. 

S.  J.  D.  Oroat,  and  Bernard  Carter  (with  whom  were 
High  L.  Bond,  Jr.,  and  John  K.  Cowen,  on  the  brief),  for 
the  appeUants. 
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Francis  K.  Ca/rey,  and  Fielden  C.  SUnglvff  (with 
whom  was  Juliam  L  Alexander  on  the  brief)  for  the  ai>- 
pellee. 

BoBiNSOiTy  J.,  delivered  the  opinion  of  the  Conrt :  This  is 
a  bill  by  abutting  lot  owners  to  enjoin  the  defendant,  a 
street  railway  company,  from  constructing  its  road  on 
North  avenue ;  and  the  questions  are : 

First.  Is  the  defendant  a  lawfully  incorporated  com- 
pany ? 

Secondly.  If  incorporated,  has  it  the  legal  right  to  lay 
tracks  of  its  own  otUside  of  the  tracks  already  laid  on  said 
avenue  by  other  railway  companies  ? 

Thirdly.  Have  the  city  authorities  the  power  to  author- 
ize the  defendant  to  use  electricity  as  a  motive  x)ower  in 
propelling  its  cars  ? 

Fourthly.  Is  the  elevated  structure  proposed  to  be  built 
down  North  street  an  '^elevated  road"  within  the  meaning 
of  the  statute  which  provides  that  no  elevated  road,  or  any 
other  railroad  than  a  surface  road,  shall  be  built  in  or 
through  the  City  of  Baltimore,  except  under  a  special 
charter  granted  by  the  Legislature  ?  Section  186,  Art.  23, 
of  the  Code. 

Being,  then,  lawfully  incorporated,  the  question  is 
whether  the  defendant  has  the  legal  right  to  construct  its 
own  tracks  outside  of  the  existing  tracks  on  North  avenue. 
And  this  depends  upon  the  construction  of  ordinance  No. 
23,  known  as  the  **  North- A  venue  Ordinance."  This  ordi- 
nance is  entitled  *^An  ordinance  to  authorize  the  con- 
struction of  city  passenger  railway  tracks  by  the  North- 
Avenue  Company  of  Baltimore  City,  on  North  avenue  to 
€Juilf  ord  avenue."  And  section  1  provides  that '  *  the  North- 
Avenue  Railway  Company  of  Baltimore  City  be,  and  it  is 
hereby,  authorized  to  lay  down  and  construct  double  iron 
railway  tracks  for  the  purposes  of  its  business,  and  in  con- 
nection with  double  tracks  now  authorized  to  be  constructed 
by  it  on  North  avenue  to  McCullough  street,"  eto. 
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That  this  section,  standing  alone,  authorizes  the  defend- 
ant to  construct  ontside  tracks  of  its  own  cannot,  it  seems 
to  08,  be  questioned.  It  cannot  be  questioned,  because  the 
right  to  do  so  is  graDt«d  in  terms  which  exclude  all  con- 
tention. But  this  right,  it  is  said,  is  not  only  restricted, 
bnt  actually  taken  away,  by  the  third  section.  Now  what 
is  this  section  ?    It  reads  as  follows : 


That  it  ihall  b«  lawf nl  for  the  said  North  Avenue  Railwaj  Companj  of 
Baltimore  Git;  to  use  the  tracks  now  laid  on  North  avenue  by  the  Balti- 
more City  Paaaenger  Railway  Company,  "  •  •  to  the  manner  and  to 
the  ertent  to  which  it  ia  lawful  for  the  mayor  and  city  council  of  Balti- 
more to  grant  the  right  to  use  said  tracks ;  and  in  any  oaae  in  which  the 
Hid  railroads  ar»  entitled  to  the  exclusive  use  of  said  tracks,  and  the  North 
Avenue  Hallway  Company  cannot  agree  with  them  for  the  joint  nse  of 
tbeir  said  tracks,  then  it  shall  be  lawful  for  the  North  Avenue  Railway 
Company  to  lay  its  rails  inside  and  outside  of  said  tracks  of  other  roads. 

This  section,  it  is  argned,  makes  it  obligatory  upon  the 
defendant  to  use  the  tracks  of  other  railway  companies  on 
North  avenue,  provided  the  city  authorities  have  the 
power  to  grant  such  right ;  and  if  they  have  no  such  power, 
and  the  defendant  is  unable  to  agree  with  these  companies 
for  the  joint  nse  of  their  tracks,  then  the  defendant  is 
authorized  to  lay  its  rails  inside  and  outside  of  the  tracks 
of  such  companies ;  and  that  under  no  circumstances  has  it 
the  right  to  lay  outside  ItocJcs  qf  its  own  on  North  avenue ; 
in  other  words,  that  this  right,  if  granted  by  the  first  sec- 
tion, is  revoked  by  implication  by  the  third  section.  This 
coQBtraction  cannot  be  sapported,  it  seems  to  us,  unless  we 
import  into  this  section  language  not  to  be  found  in  it,  or 
constme  the  langaage  nsed  in  a  sense  altogether  different 
from  its  plain  and  obvioos  meaning.  The  words  "  it  taay 
^t  laxufiil"  as  here  used,  are  to  be  construed  in  their 
natural  and  ordinary  sense  as  being  permissive.  "  They 
u*  words,"  as  was  said  by  Lord  Caibvs  in  Julius  y. 
Lord  Bishop  qf  Oxford,  6  Appeal  Cases,  214,  ''merely 
ntaking  that  legal  and  possible  which  there  would  other- 
*iM  be  no  power,  right  or  authority  to  do.  They  confer  a 
^uulty  or  power,  and  they  do  not  of  themselves  do  more 
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than  confer  a  faculty  or  power."  The  words  "it  Bhsll  be 
lawful"  l>ein£,  aooordlng  to  their  natural  meaning,  per- 
mistive  words  only,  it  lies  upon  thoM  who  contend  that  an 
obligation  exists  to  exercise  this  power  to  show,  in  the 
circumstances  of  the  case,  something  which  creates  this 
obiigation. 

It  can  hardly  be  said  there  is  anything  in  the  objects  or 
purposes  for  which  this  section  was  added  to  the  ordinance 
to  justify  the  construction  of  these  words  in  any  sense 
other  than  their  natural  and  ordinary  sense.  By  the  first  sec- 
tion the  defendant  was  only  authorized  to  lay  outside  tracks 
of  its  own  on  North  avenne ;  but  being  an  electric  street  rail- 
way, operated  by  what  is  known  as  the  ^^  overhead  gystcTit," 
there  are  certain  mechanical  advantages  to  be  derived  by 
the  occupation  of  the  center  of  a  broad  street  like  North 
avenue.  The  construction  of  its  tracks  on  the  slope  of  the 
street  towards  the  curb  line  woald  tend  to  throw  the 
weight  of  the  car  on  the  outside  wheels,  and  thereby  make 
an  imperfect  contact  for  the  troUey  wheel  on  the  trotlty 
wire.  And  the  third  section  was  passed  for  the  purpose  of 
giving  to  the  defendant  the  right  to  use  the  existing  tracks 
of  other  companies;  and  if  the  city  authorities  had  no 
potver  to  authorize  the  joint  use  of  these  tracks,  and  no 
agreement  could  be  made  with  the  companies  for  their  use, 
tlieu  the  defendant  was  authorized  to  lay  its  rails  inside 
and  outside  of  such  tracks.  The  object,  and  sole  object, 
of  this  section  was,  it  seems  to  us,  to  grant  these  additional 
rights  to  the  defendant,  and  not  to  restrict  or  qualify  in 
any  manner  the  right  which  had  been  granted  by  the  first 
section  to  lay  tracks  of  its  own  on  North  avenue,  should 
the  defendant  deem  it  best  to  do  so. 

And  this  brings  us  to  the  question  as  to  the  power  on  the 
part  of  the  city  authorities  to  jwrmit  the  use  of  electricity 
for  propelling  street  cars.  This  question  comes  before  ns 
for  the  fiist  time,  but  it  has  been  fully  considered  by  the 
highest  courts  in  other  States,  and  these  courts,  without  a 
siugle  exception,  have  held  it  to  be  a  legHimateu^e  for  this 
purpose.     It  was  so  held  by  the  Suprpme  Cnrirt  of  Rhorl*. 
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in  Ikiggart  y.  Newport  Street  JRailivay  Co.,  16 

8 ;  and  by  the  Court  of  Chancery  of  New  Jersey  in 
T.  Rapia  Transit  Street  Sailway  Co.,  47  N.  J. 
;  and  by  the  Gircait  Court  of  the  United  States  for 
tern  District  of  Arkansas  in  Williams  t.  City 
c  Street  Matlway  Co.,  41  Federal  Rep.  656  ;  and 
ler  by  the  Supreme  Court  of  PennsylTania  ia 
trt  v.  Craig  Street  Itailtvay  Co.,  139  Penn.  St. 
''ithout  quoting  at  lebgtti  from  these  several  deci- 
is  sufficient  to  say  they  proceed  on  the  piinciple 
zeet  is  a  way  set  apart  for  public  travel,  and  that 
af  electricity  for  propelling  street  oars  is  but  a  new 
proved  motive  power,  in  no  manner  inconsistent 
I  uses  and  purposes  for  which  streets  were  opened 
icated  as  ways  for  public  travel.  Now,  the  act  of 
NO,  confers  upon  the  mayor  and  city  council  full 
■3  authoruee  the  use  of  electricity  for  propelling 
rs ;  and,  as  this  use  does  not  impose  a  new  Servi- 
an the  streets  so  as  to  entitle  abattiug  lot  owners 
ional  compensation,  the  appellants,  it  is  clear,  are 
led  to  any  relief  in  this  respect. 


Thii  oaae  is  cited  in  the  following  oseee  in  this  roluiue :  Paler- 
I.  T.   Onrndf,  pott.;  Qreen  t.  Ctfy  A  Sub.  Jiy.  Co.,  pott;  No, 
Aim.  Sjt.  Oo.  t.  No.  Av.  Bg,  Co.,  ante,  p.  1. 
toOrMNV.  OUif  A  SiOnirtan  Sif.  Oo„pott. 
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Fox  ET  AL.  V.  Catharine  and  Baisbeidgb  Sts.  Railway 
Company. 

I^Uadtiphia  Co.  (Fa.)  Common  PUaa.  No.  t,  Jvly  9,  lS9t. 

(ISPa.  Co-Ct.E.ieO.) 

Electric  kailwat.— ABcrrtNO  owner.— Injunctiok. 

The  maintenance  in  Btreeta  of  nn  eleotrio  street  railway,  with  poles  and 
wites  for  the  overhead  trolley  system,  does  not  constitute  a  new  servi- 
tude for  which  abutting  ownera  are  entitled  to  conipeDsation.  Accord- 
ir^ly,  application  for  injunction  TeetrainiiiK  SUOh  maintenance  denied- 

Lockhart  t.  Craig  Street  ifatltray,  8  Am.  Elec.  Gas.  814,  followed. 

Bill  for  iojunction  and  answer.    Facts  stated  in  opinion. 

Logan  M.  Bullitt  and  Richard  C.  Daley  for  the  plaintiffs, 

Rufus  E.  ShapJep,  for  the  appellant. 

AttNoLD,  J.:  This  is  a  bill  by  property  owners  for  an 
injunction  to  prevent  the  Catharine  &  Bainbridge  Streets 
Railway  Co.  from  constmcting  an  overhead  electric  sys- 
tem for  the  propulsion  of  its  cars.  The  company  was 
formed  by  articles  of  aaaociation  filed  May  14,  If89,  under 
an  Act  of  Assembly  approved  the  same  day,  providing  for 
t]ie  formation  of  companies  for  constrncting,  ra^iintnining 
and  operating  street  railways  for  the  conveyance  of  pas- 
sengers by  any  power  other  than  by  locomotive.  In  the 
articles  of  association  it  is  stated  that  "said  road  is  to  be 
o[ierated  by  horse,  cable  or  electrical  power."  On  March 
'S\.  1883,  the  city  coancils  ordained  "that  permission  Iw 
and  the  same  is  hereby  granted  to  the  Catharine  &  Kain- 
bi'idge  Streets  Passenger  Railway  Co.  to  ase  electric 
motitrs  as  the  propelling  jwwer  of  its  cars  on  its  tracks,  as 
the  same  are  now  authorized  to  be  laid    •    •    *    ggid 
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>  be  supplied  from  overhead  wires,  supported  by 
»  not  less  than  twenty  feet  high,  which  the  said 

is  authorized  to  erect  and  maintain,  and  to  be 
jposite  each  other  within  the  curb  lines  and  con- 
ith  street  wires  ;  or,  at  the  option  of  the  company, 
icted  in  the  middle  of  the  streets,  with  a  double 
thereon  suspending  the  overhead  construction. 
)  shall  be  under  the  supervision  of  the  director  of 
rtment  of  public  safety." 
C  will  be  seen  that  the  company  has  authority  of 

the  consent  of  the  city  councils  to  construct  an 
electric  trolley  system  for  moving  its  cars. 
jection  to  the  right  of  a  company  formed  under 
t  1889,  to  operate,  as  well  as  construct,  an  over- 
itric  railway,  was  made  and  overruled  in  the  case 
^rt  T.  Craig  St.  Ry.  Co.,  139  Pa.  419,  decided 
1891.  It  was  there  said  by  Judge  Stowe,  and 
,  by  the  Supreme  Court,  that,  "recognizing  the 
the  Legislature  and  city  authorities  to  authorize 
ing  of  railways  upon  the  streets  of  a  city,  with- 
ensation  to  property  owners,  because  it  is  a  means 
I  transportation  and  accommodation,  the  necessary 
er  apparatus  for  moving  them  must  be  allowed  to 

an  incident,  unless  there  is  something  illegal  in 
■action  and  its  use."     Following  the  decision  in 
we  refuse  the  injunction  and  dismiss  the  com- 
i*  bilL 


lee  note  to  Qnt»  v.  City  A  Svburlxm  Bjf.  Oo.,fioit, 
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GiLLSTT  ST  AXh  T.  ChSSTEK  AHD    MbDU.    BAILWAT 

Company. 

ZWawan  Co.  (fb.)  Comnwn  PUaa,  Aug.  I,  UX. 
(S  P&.  DiBt.  Rep.  400.) 


A  atatnte  authorising  a  street  railway  ootnpanr  to  convey  paseengen  "  hy 
aaj  power  other  than  by  locomotive,"  oonatmed  to  authorize  the  use  at 
eleotrioitj. 

The  maintenanoe  in  streets  of  an  electric  street  railway,  with  polee  and 
wires  for  the  overhead  trolley  systein,  does  not  constitute  a  new  wrri- 
tode  for  which  abutting  owikers  are  entitled  to  oompensation.  Accord- 
ingly,  application  for  injunotioo  restraining  such  maintenanoe  denied. 

Held,  however,  that  the  company  must  use  moh  poles  and  so  locate  them 
as  to  create  the  least  danger  and  obstruction  in  the  street. 

ladehart  v.  Craig  Street  Railway,  8  Am.  Eleo.  Cas.  814,  followed  as  bind- 
ing anthority. 

AonoN  by  abattiDg  owners  to  restrain  the  constmction 
of  a  street  railway  along  the  Providence  road  in  Nether 
Providence  township,  and  to  operate  it  by  the  trolley  sya- 
tem,  upon  the  grounds  that  it  would  constitute  a  pablic 
nuisance,  dangerous  to  life  and  property,  and  would 
decrease  the  value  of  plaintiff's  property.  It  was  claimed 
that  the  statute  (act  of  May  14,  1889),  under  which  defend- 
ant was  proceeding,  was  unconstitutioiial.  Prayer  for 
injunction  and  general  relief.  Motion  for  temporary 
injunction. 

Isaac  Johnson,  for  plaintiSa 

Oeo,  B.  Liiidsey  and  Wm.  B.  Broomall,  for  defendant 

Clattok,  p.  J. :  It  is  a  well-settled  principle  of  law  that 
corporations,  claiming  to  exercise  the  delegated  powers  of 
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must  clearly  show  an  express  grant  of  the  power 
or,  at  least,  that  it  is  neceasariJy  implied  and 
r  incidental  to  some  clearly  expressed  grant  of 

Fers  claimed  in  this  case  rest  iipon  the  act  of  May 
intitled  "An  act  to  provide  for  the  incorporation 
■nmeat  of  street  railway  companies."  Giving  to 
(h  langu:i<re  a  most  liberal  construction,  the  act 
ily  and  slovenly  drawn.  The  title  is  defective, 
r  the  ruling  of  the  Supreme  Court,  perhaps  not 
d.  To  read  this  act  by  its  title  would  convey  no 
t  it  was  to  give  power  to  build  any  kind  of  elec- 
lya  over  the  several  highways  of  the  State,  and 
ct  them  by  reducing  their  width  for  common 
d  by  planting  poles  in  the  part  of  the  road  not 
ccupied  by  the  tracks  of  the  railway.  The  act 
ipon  the  subject  of  the  kind  of  motive  power  to 

It  does  not  clearly  say  that  any  motive  power 
1  horses  or  mules  is  to  be  used,  No  express  right 
x>  plant  poles,  or  in  any  manner  to  obstruct  the 
except  by  its  tracks  and  cars, 
gives  the  right  to  construct  a  street  railway  and 
ssengers '  "by  any  power  other  than  by  locomotive." 
J  is  certainly  a  locomotive  power,  and,  therefore, 
'  definition  of  the  word,  could  not  be  used.  Horses 
s  are  locomotive  powers,  but  the  act,  I  suppose, 
itend  to  exclude  them.     There  is  some  authority 

the  word  "locomotive"  as  meaning  "a  steam 
r  an  engine  propelled  by  steam  as  its  motive 

I  suppose  the  court  may  safely  construe  the 
ther  than  locomotive  power,"  used  in  the  act,  as 
every  present  known  power  of  locomotion  except 

then  these  somewhat  hypercritical  objections,  we 
le  principal  one  in  the  case.  The  great  question  is 
x>  obstruct  other  parts  of  the  road  than  that  aota- 
ned  by  the  tracks,  by  planting  poles  and  stringing 
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electric]wirea  thereon,  to  the  danger  and  anaoyaiice  of  travel- 
era  by  horse,  carriage,  etc.  If  this  were  an  open  qneation  we 
might  hesitate  in  affirming  the  right  claimed.  Ko  right 
of  eminent  domain  hr.s  been  granted  to  this  company. 
If  the  planting  of  poles  ia  a  diversion  of  the  asea  for  which 
this  nrad  was  ori^^ally  taken,  then  the  owners  of  the  fee, 
subject  to  the  easement  of  a  pnblic  road,  have  the  right  to 
additional  compensation  for  the  taking  of  their  land,  and 
its  nae  for  any  other  pnrpose  than  that  of  a  pnblio  road 
would  be  a  trespass,  against  which  the  company  defendant 
should  be  properly  enjoined. 

The  precise  question,  however,  has  been  before  the 
Supreme  Conrt  of  the  State  and  has  been  decided  in  favor 
of  the  company.    Loekhart  t.  Oaiff,  139  Pa.  419. 

Directly  the  contrary  has  been  held  by  the  highest  court 
of  New  Jersey,  but  the  lower  courts  of  this  State  mnst  fol- 
low the  ruling  of  our  own  Supreme  Court,  where  there  is 
a  conflict  between  its  decisions  and  those  of  sister  Statra. 

The  weight  of  authority  in  Pennsylvania  being  clearly  in 
favor  of  the  right  claimed  by  the  defendant,  the  injunctioii 
prayed  for  must  be  refused. 

I  am,  however,  of  opinion  that  the  right  must  be  exercised 
so  as  to  place  as  little  obstruction  as  possible  in  the  pnblic 
road.  The  poles  must  be  of  the  safest  and  beat  material, 
and  be  planted  as  near  the  outer  lines  of  the  road  as  possible. 
They  must  be  of  anfficient  height  and  so  constructed  as 
to  be  the  least  objectionable  and  dangerous.  If  the  com- 
pany, in  any  particular,  should  fail  to  observe  the  sng- 
gealions  above  made,  on  bringing  the  matter  to  the  at- 
tention of  the  court,  an  injunction  will  issue.  As  the 
matter  now  stands  the  injunction  is  refused. 


Noia.— SeenoMtoOrMit  T.  Oitg  A  St^mrban  Bg.  Co.,poat, 
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DC  Sells  t.  The  Coluubus  Stbebt  Railwat 

COHPANT. 

VauMte  County  (Ohio)  Common  Pteat,  Sept.  19,  1831. 
(28  Weeklr  Law  BuUetis,  ITS.) 

ElMOTBlO  STRXKT  RAILWAY.—  ABUTTINO  OWWERS. 

A  and  maiiktenanoe  of  an  electric  street  railway,  with  the  poles 
I  necesuaiT  tor  the  overhead  trolley  syBtem,  ia  a  public  high- 
I  not  impooe  a  new  eervitude.  for  which  the  abutting  owner  is 
o  oompenaation. 

;  owner  has  no  suoh  proprietary  interest  in  the  use  of  a  high- 
be  maintenance  of  a  public  market  as  will  entitle  him  to  an 
a  restraining  the  construction  and  operation  of  an  electric 
way,  npon  the  ground  that  interference  with  the  market  will 
the  Talus  of  his  property. 

ititled  to  such  injunction  by  reason  of  the  fact  (If  it  were 
lat  his  right  to  use  the  street  for  the  purpose  of  backing  wagons 
■  street  to  the  sidewalk  may  be  interfered  with, 
s  series  cited  in  opinion :  Cincinnati  Inc.  PI.  Ry.  Co.  t.  City  A 
ph.  Co.,  Tol.  8,  p.  448  ;  Mt.  Adams  <t  Eden  Park  Inc.  PI.  Ry. 
irulow,  vol.  a,  p.  3S3 :  Pelton  v.  E<i»t  Cleveland  R.  Co.,  toI.  S, 
^attey  t.  Rapid  Traniit  St.  By.  Co.,  vol.  3,  p.  2S3. 

stated  in  opioion. 

i.  Conterse   and  O.  J.    Marriott,    attorneys    for 

3ooth  and  James  Caren,  attorneys  for  defendant. 

J. :  The  Colnmbos  Street  Railway  Compnny  has 
from  the  city  the  franchise  to  lay  oat,  construct 

■ate  a  street  railway  along  the  center  of  Poorth 

[t  ia  now  engaged  in  excavating,  and  laying  its 
the  street.     The  motive  power  to  propel  the  cars 

lectricity.     I  have  not  seen  tlie  ordinance  by  which 
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the  privilege  was  granted,  bmt  ant  informed  that  pt  ia  not 
limited  to  the  use  of  electricity. 

Neither  the  legality  of  the  railway  company's  creation, 
nor  the  legality  of  the  grant  made  by  the  city,  are  aasailed 
by  the  plaintiff. 

Bat  he  objects  to  the  constmction  of  the  railway  on  other 
gronnds.  He  is  an  abutting  lot  owner.  He  owns  the  fee 
in  the  street.  He  has  peculiar  rights  in  and  to  the  street 
— righte  which  are  different  from,  and  independent  of,  the 
right  which  the  public  has  in  the  street  —  the  right  of  pas- 
sage and  repassage.  There  is  the  "easement of  access,  the 
easement  of  light  and  air,  the  right  of  passage  to  and  from 
his  lot,  and  to  load  and  onload  goods  or  merchandise,  and 
to  deposit  boildlng  material  in  the  street,  and  the  right  to 
mine,  and  to  carry  water  in  pipes,  nnder  the  street,  etc." 
This  statement  of  his  rights  to  the  street  which  are  neces- 
sary to  sabserre  the  reasonable  use  and  enjoyment  of  lus 
property  is  not  intended  to  be  exhanstive. 

Constitutionally,  these  rights  can  not  be  appropriated  or 
taken  by  a  corporation  for  pn'jlic  nse  without  compensa- 
tioD. 

One  of  the  contentions  of  the  plaintiff  is  that  the  con- 
straction  of  the  electric  street  railway  will  add  a  newserri- 
tade,  a  new  harden,  to  the  land  originally  appropriated  for 
the  street,  and,  as  his  compensation  haa  not  been  first  ascer- 
tained and  paid,  or  secured  to  be  paid,  the  constracdon  of 
the  railway  should  be  enjoined. 

If  his  minor  premise  ia  sound,  he  is  entitled  to  the  inj^n^ 
lion,  for  if  he  has  made  oat  sach  a  case,  he  must  find  his 
protection  in  the  courts  by  injunction. 

The  exact,  sharp  and  pointed  question,  whether  an  elec- 
tric street  railway  in  a  public  highway  is  an  additional 
burden  or  serntade,  has  never  been  passed  upon  by  oar 
Supreme  Court  as  between  the  street  railway  company  and 
an  abutting  property  owner.  It  was  decided  that  an  ordin- 
nary  horse  railway  is  not  sach  a  bnrden  per  se,  and  in  t 
very  recent  case,  it  has  touched  the  main  question  In  this 
case  in  such  a  way  that  it  ia  obvious  that  the  decision  would 
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in  electric  street  railway  la  not,  in  itself,  a  new 
i.  Id  that  case  the  controversy  was  between  a  tele 
tmpany  and  an  electric  street  railway  company, 

coart  resolved  that  "new  and  improTed  modes 
lyance  by  street  railways  are  by  law  author. 
x  constmcted."     The  court  expressly  declared, 

that  it  was  not  **  necessary  to  determine  how  far 
Kirated  company  making  a  lawful  and  caretnl  use 
n  property,  or  of  a  franchise  granted  to  it  by  the 
lunicipal  aathorities,  may  be  held  liable  for  dam- 
lentally  caused  to  another."  Cincinnati  Inditied 
ij/.  Co,  T,  City  and  Suburban  Telephone  Co., 
Jt.  390,  The  principle  of  the  decision  rendered  in 
ase  mentioned,  Cincinnati  A  Spring  Grove  8t.  Hy. 
mminsville,  14  Ohio  St.  523,  was  broad  and  com- 
re  enough  to  embrace  this  caae.      It  was  Judge 

who  discovered  the  principle. 

Circuit  Court  cases,  the  question  has  been  directly 

decided,  the  decisions  being  the  same,  namely, 
lectric  street  railway  is  not  a  new  servitude.  In 
ontroversy  was  between  an  abutting  lot  owner  and 
lany ;  in  the  other  it  was  between  a  non-abutting 
r  and  the  company.  Mt.  Adams  &  Eden  JPark 
i  BaUway  Co.  T.  Winslow,  3  C.  Ct.  Rep.  436 ; 
r  V.  Toledo,  5  C.  C.  Rep.  124.     See  also  Clements  v. 

of  Cincinnati,  16  Bulletin,  35fl. 
I  Common  Fleas  Court  of  Cuyahoga  county,  a 
;oDclasion  was  reached.     Pelton  v*  East  Cleve- 
I.  Co.,  22  W.  L.  B.  67.     Tlie  highest  courts  of  sev- 
ir  States  have  also  decided  that  such  a  railway  does 
e  a  new  servitude  on  the  street  ground.    In  Booth's 
kw  of  Street  Railways,"  sec.  83  and  notes,  there  is 
istive  citation  of  the  authoiities. 
thority,  then,  the  question  is  certainly  settled, 
rgnment  for  the  plaintiff  was  wholly  based  on  the 

from  the  ordinary  steam  railroads  constmcted  in 
Ighways.  The  established  law  is  that  they  create 
ervitnde ;  but  analogies  cannot  control  when  the 
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travel  on  the  street.  The  electric  car  does  not  occupy 
much  space  longitudinally.  It  can  be  started  sooner,  can. 
be  moved  more  rapidly,  and  be  stopped  quicker.  Booth' 
Ijaw  of  Street  Railways,  sec.  83.  That  "load,  churning 
and  pulsating  noise"  and  its  accompanimeut,  a  "peculiar 
humming  sound,"  havebeen  reduced  to  a  minimam,  so  that 
it  is  not  any  worse  than  a  horse  car.  Its  greater  danger 
from  the  use  of  electricity  has  been  probably  exaggerated, 

It  was  insisted  that  the  wires  and  poles  would  impose 
new  servitude  on  the  street.     But  they  would  not.     They 
are  no  more  a  new  burden  than  hitching-posts,  shade  trees 
and  lamp  posts  would  be.     .3  C.  C.  Rep.  428. 

In  Jlatnei/  v.  The  Rapid  Transit  Railway  Com- 
pany, 20  Atl.  Rep.  859,  the  prevailing  notion  was  thus 
expressed:  "They"  (the  wires  and  poles)  "form  part  of 
the  means  by  which  a  new  power  to  be  used  in  the  place  of 
animal  power,  is  to  be  supplied  for  the  propulsion  of  street 
cars,  and  they  have  been  placed  in  the  street  to  facilitate 
its  use  as  a  ptililic  way,  and  thus  add  to  its  utility  and  con- 
venience. ♦  *  *  Tlie  whole  matter  may  be  summed 
up  in  a  single  sentence  :  The  poles  and  wires  have  been 
placed  in  the  street  to  aid  the  public  in  exercising  their 
right  of  free  passage  over  the  street.  This  being  so, 
they  do  not  impose  a  new  burden  on  the  soil,  but  must,  on 
the  contrary,  be  regarded,  both  in  law  and  reason,  as 
tlmate  accessories  to  the  use  of  the  land  for  the  very  pur- 
pose for  which  it  was  acquired." 

But  none  of  these  considerations  can  be  predicated  of 
steam  railroads  when  laid  out  in  a  public  highway.  That 
is  not  where  such  roads  are  usually  constructed.  They  do 
not  facilitate  the  kind  of  public  travel  and  transportation 
that  go  to  the  public  streets.  The  length  of  their  train8,their 
great  noise,  the  time  and  space  it  requires  to  stop  them, 
tend  to  drive  off  of  the  street  public  travel  by  other  vehicles 
and  by  pedestrians.  The  two  uses  of  the  street  cannot  be 
harmonized.  It  is,  therefore,  an  additional  servitude  on 
the  location  of  the  street,  and  before  it  can  be  built  the 
public  street,  or  enough  of  it,  must  be  appropriated  by  the 
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t  eminent  domain,  and  the  constitutional  compen- 
>aid,  or  secured  to  be  paid,  to  the  abutting  lot 
rhen  be  objects  to  the  use  ;  and  he  may  invoke  the 
jaity  to  stop  the  construction  till  that  is  done. 
'  not  have  marshalled  all  of  the  reasons,  or  stated 
3  they  should  be,  why  street  railways,  including 

street  railways,  have  been,  with  one  accord,  ad- 

by  the  coorta  not  to  be  per  se  a  new  servitude  on 

:et. 

disposes  of  one  of  the  complainte  of  the  plaintiff. 

are  some  others. 

treet  railway  of  any  class  is  so  constructed  as  to 
ially  impair  the  incidental  rights  of  an  abutter  in 
«t,"  some  of  which  have  been  mentioned,  it  is  an 
tal  burden,  and  he  is  entitled  to  compensation, 
stration,  this  mie  applies  when  the  street  has  to  be 
for  the  sole  and  exclusive  accommodation  of  the 
lilway  company,  whereby  the  abutting  lot  owner's 

access  is  intercepted  or  impaired.     It  was  just  such 

these  to  which  the  Supreme  Court,  in  the  4Sth  Ohio 
t  alluded,  when  it  stated  that  it  would  not  deter- 
w  far  a  street  railway  corporation  might  be  required 
tnd  for  *'  damages  incidentally  caused  to  another." 
iroposition  is  also  sustained  by  the  decision  in  the 
lio  St.  case. 

)Iaintiff  attempts  to  make  a  case  of  damage  to  his 
tal  riglita  in  Fourth  street.  A  public  market,  he 
L8  been  carried  on  there  for  over  forty  years  ;  it  is 
ng  carried  on.    The  sellers,  gardeners  and  farmers 

a  portion  of  the  street  on  market  mornings.  A 
isiness  has  been  built  up  there.  The  construction 
street  railway  will  drive  that  business  away.  That 
liminish  the  value  of  his  property  at  least  thirty 
t.  This  complaint  suggests  the  mention  of  an  hia- 
incident.  It  is  said  that  when  Stephenson,  who  was 
making  a  successful  adaptation  of  steam  engines  to 
s,  was  trying  to  obtain  the  consent  of  the  British 
lent  to  establish  a  railroad,  he  eoconntered  a  great 


/ 
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deal  of  cooservatism  and  prejudice.  The  Tory  equirea 
were  seized  with  a  panic.  They  fought  his  measure,  and 
pictured  to  Parliament  how  the  game  would  be  frightened 
to  death,  tile  coaching  inns  superseded,  and  their  breed  of 
horses  become  extinct  — all  results  of  the  new  mode  of 
travel.  Then  to  clinch  the  argument,  they  drew  a  picture 
of  the  catasirophe  that  would  follow  if  a  bull  should 
attempt  to  butt  a  locomotive  off  the  track. 

The  complaint  of  the  plaintiff  about  the  market  dis- 
appearing Ui  the  depreciation  of  property  on  Fourth  street 
is  all  prophecy  and  speculation ;  it  ia  not  proved  by  tin* 
dftidavita  that  it  will  hajjpen.  Besides,  if  it  did.  it  woold 
not  be  a  damage  to  any  incidental  right  in  the  public  street 
wliich  he  possesses.  His  interest  in  the  continuance  of  the 
market  at  that  place  is  not  one  of  his  incidental  rights  in 
the  street,  which  can  be,  in  law,  impaired  by  the  construc- 
tion of  the  street  railway. 

The  complaint  that  the  portion  of  the  street  outside  of  th6'<: 
street  railway  tracks  would  be  too  narrow  to  permit  mar- 
keters to  use  it,  and  people  to  pass  and  repass  on  it,  was 
met  and  answered  by  the  affidavits  of  the  defendant. 

It  also  charged,  in  a  general  way,  too  general  to  be  good 
pleading,  that  this  narrowing  of  the  street  will  deprive  him 
of  the  easement  of  access  to  bis  property.  It  was  claimed 
that  vehicles  could  not  stand  at  right  angles  with  the  street 
between  the  outside  rails  and  the  curbing. 

The  evidence  does  not  sustain  this  claim,  or  that  itwould 
even  interfere  with  the  exercise  of  that  right;  bat  if  it 
did,  the  law,  as  aunounced  by  the  Pennsylvania  Supreme 
Court,  is  pertinent,  "It  is  claimed,"  said  the  Court,  "for 
the  plaintiffs,  that  their  right  of  free  passage  to  tlieir  prop- 
erty along  High  street  is  interfered  with  because  vehicles 
cannot  stand  between  the  railway  tracks  and  the  cnrbiiift 
without  interfering  with  the  cars.  But  the  right  of  the 
property  owner  in  this  respect  is  not  at  all  changed.  He 
has  the  same  right,  after  the  tracks  are  laid  and  the  cars 
running,  that  he  had  before.  It  is  a  right  which  must  be 
exercised  in  reason,  whether  there  are  car  tracks  on  the 
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:  not.  In  no  oircnrastances  doea  it  confer  the  privi< 
>betmction  by  unreasonable  exercise.  Bat  the  rea- 
exercise  of  the  right  gives  no  right  to  the  street 
panies  to  arrest  it.  If.  at  any  time,  the  owner  has 
1  for  the  presence  of  vehicles  in  front  of  his  prop- 
the  street,  to  take  away  or  deliver  persons  or  goods, 
eserciBe  that  right  for  such  reasonable  time  as  is 
y  for  his  purposes ;  and  if,  in  sach  exercise  of  the 
he  passage  of  street  cars  is  impeded,  the  street 
ist  wait.  Snch  stoppage  of  cars  is  a  matter  of 
>ccnrreace  in  all  large  towns  and  cities  where  street 
ks  are  laid  upon  narrow  streets."  Rafferty  v.  Cea- 
fuM&n,  Co.,  23  Atl.  Rep.  885  (Pa.  1892).  The 
ve  rights  of  the  abutter  and  street  railway  company 
harmoniously  exercised.      They  most  be  so  exer- 

k  it  is  a  eabject  matter  of  pride  and  congratulation 
local  bench  and  bar,  that  a  member  of  the  latter, 
rth,  has  written  a  book  which  will  redound  to  bis 
he  subject  being  "  The  Laws  of  Street  Railways." 
iS  drawn  out  of  the  wilderness  of  reported  caaes  an 
of  the  principles  of  the  law  on  that  subject.  The 
18  written  with  conscientious  care  and  commendable 
L  The  arrangement  of  the  topics  is  logical;  the 
very  clear  and  precise,  and  is  neither  too  concise  nor 
IBB.  A  legal  treatise  being  "an  orderly  statement 
•rinciples  in  which  the  law  consists,  whether  drawn 
e  reports  of  law  cases,  from  natural  reason,  or  from 
ler  sonrce,  accompanied  by  snch  illustrations  and 
ses  to  authorities  as  to  render  them  plain  in  their 
Hon,  and  accurate  in  outlines,  and  settle  to  the 
ig  mind  the  fact  that  they  are  truly  the  law;"  this 
ilonga  to  that  category.  It  will  undoubtedly  pro- 
e  science  and  practice  of  law. 

:he  reasons  given  in  this  opinion,  the  temporary 
ing  order  heretofore  granted  is  vacated,  and  the 
Fs  motion  for  an  injunction  overruled. 
-See  note  to  Orten  v.  CUy  *  Suburban  Rg.  Co.,  po$t, 
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Sedgwjok  Dean  et  al.  v.  The  Ann  Abbob  Stkbbt  Saiic 
WAT  Company. 

Michigan  Supreme  Court,  Oct.  S7,  IS9S. 

(SS  Hioh.  330.) 

ELXOTBIO  STREffT  TUILWAT.—  ABUTTDJO  OWKEB. 

The  iiae  of  a  street  for  purposes  of  an  electric  railway  does  not  impose  a 

new  burden  tor  which  abutting  owners  are  entitled  to  compensatioD. 
Case  of  this  series  cited  in  opinion :  Detroit  City  By.  v.  Mills,  toL  3,  p.  3S3. 

Appeal  by  complainant  from  decree  of  Circuit  Court, 
Washtenaw  county,  dismissing  bill  for  injunction. 

Joseph  IT.  Vance  {Thomas  A.  Wilson,  of  counsel),  for 
complainants. 

Thompson,  JJarriman  <6  Thompson,  for  defendant 

MoGeath,  C.  J. :  This  is  a  bill  filed  to  enjoin  the  con- 
Btmction  of  an  electric  street  railway  with  overhead  wires 
and  poles  in  Packard  street,  in  the  city  of  Ann  Arbor. 
The  street  is  66  feet  wide  and  the  roadway  34  feet  in  width. 

There  is  nothing  in  the  record  which  distinguishes  thft 
present  case  from  Detroit  City  RaUwa  if  v.  Mills,  85  Mich. 
634,  and  that  case,  with  People  v.  Railway  Co.,  93  id. 
62:?,  must  be  regarded  as  the  settled  law  of  this  State. 

Complainant  Raffenaberger  alleges  special  injury  to  ha 
property,  which  is  a  corner  lot,  by  reason  of  the  len^hen- 
ing  of  the  curve  from  Main  street  into  Packard,  but  hei 
remedy  is  at  law. 

The  decree  of  the  court  below,  dismissing  complainants' 
bill,  is  therefore  affirmed,  with  costs  for  defendant. 

The  other  Justices  concurred. 

Note.— See  note  to  Green  v.  Cily  &  Suburban  Ry.  Co.,  pott 
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Bailwftj  Co.  T.  Qnmdr  et  aL 


FSBSON  Bailwat  Cokpant  y.  Josxph  0.  Obuitdt 

ST  AL. 

/Aw  JoTMy  CoHTt  of  OhaTioerg,  AprU  tt,  1899. 

(51  N.  J.  Eq.  218.) 


uiULoe  of  ft  single  wire  by  an  eleotrio  street  nUwaj  oompanr  at 
of  twentj  feet  above  a  aidewalk  imposea  no  new  bordea  vpon. 
of  am  abutting  owner. 

;  oonstitntea  a  nuisance,  which  anjr  citizen  maj  abate,  dependi 
ler  or  not  it  was  maintained  without  lawful  authority. 
I  aathority  to  a  street  railway  company  to  use  "such  motfTa 
they  may  deem  expedient  and  proper"  does  not  oonflne  the 
'  to  such  methods  as  were  known  when  the  law  was  enacted, 
idea  the  electric  trolley  system,  though  It  was  then  nnknown. 
ry  injunction,  at  suit  of  a  street  railway  company,  to  restrain 
(ing  land  owner  from  cutting  ita  feed  wire,  refoaed,  it  not 
g  that  the  oompany  had  obtained]oonsent  of  the  State  board  of 
ioneis  of  electrical  subways,  to  maintain  overhead  wires,  as 
by  statute. 

r  Subways  Act  considered. 

is  series  cited  in  opinion  :  Loekhart  v.  Craig  8t.  Sy.  Co.,  toI.  8, 
ialteg  V.  Rapid  Trawit  St.  Rji-  Oo.,  voL  3,  p.  288;  Boake  t. 
tph.  A  7A  Co.,  vol.  2,  p.  218 ;  Hewitt  t.  W.  U.  Ta.  Co.,  voL  2, 
IiMboa JHfierZUepA.  Co.  T.  Watervli«t,  Ao.  Oo.,poit ;  TaggartY. 
St.  Bn.  Co.,  voLS.p.  KB;  Mt.AdafM,Ae.,Bii.  Co.  t.  Window, 
MS ;  FelUm  ▼.  E<ut  Cleveland  R.  R.  Co.,  vol.  S,  p.  816 ;  Louia- 
mi»gMfg.  Co.  t.  CeiU.  Pom.  Ry.  Co.,  toL  8,  p.  S88:  Detroit 
T.  JHOf,  T<a.  8,  p.  I8S ;  KwA  r.  No.  Av.  ^.  Co.,  oate  p.  1S8 ; 
ST.  CKfirflM.  J^.  Co.,ToLI,p.  281. 

oATioiT  for  preliminary  iujonctioiL    Facts  stated 


V.  Chiggtt  for  the  oomplainant. 


i 
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David  J.  Berrp  and  Oeorge  S.  JBiUoH^  for  the  defend- 
ants. 

Grkbit,  V.  C:  The  complainant,  the  Paterson  Railway 
Company,  was  fonned  by  the  consolidation,  under  the  act 
of  1888,  P.  L.  of  1888,  p.  74,  of  the  Paterson  City  RaUway 
Company,  the  Paterson  &  Passaic  Railroad  Company,  and 
the  Haledon  Horse  Railway  Company,  three  corporations 
operating  street  railways  in  the  city  of  Paterson  and  its 
vicinity  at  the  time  of  such  consolidation,  on  April  38, 
18M8.    . 

The  Paterson  City  Railway  Company  was  organized 
nnili^r  the  provisions  of  the  statute,  Rer.  p.  932,  §  76,  by 
the  grantees  in  the  deed  of  the  master,  nnder  proceedings 
of  foreclosare  and  sale  of  the  property  and  franchisea  of 
the  Paterson  &  Little  Falls  Horse  &  Steam  Railroad  Com- 
pany, which  were  included  in  a  mortgage  executed  by  the 
said  company  to  secure  the  payment  of  bonds  issued  by  it 
Thia  last  named  company  was  incorporated  by  act  of  the 
Lftgialature  approved  April  9,  1866,  P.  L.  of  1866,  p.  1 
A  supplement  to  the  said  charter  was  passed  by  the  Legis- 
lature, and  approved  March  14,  1870,  P.  L.  of  1870,  p. 
The  original  charter  gave  the  company  authority  to  operate 
its  cars  by  such  motive  power  as  it  might  deem  expedieni 
and  propi^r.  Prior  to  the  foreclosare  and  sale  of  its  prop- 
erty and  franchises,  it  had  built  and  was  operating  a  sur- 
face railroad  on  various  streets  in  the  city  of  Paterson,  in- 
cluding a  portion  of  River  street. 

The  bill  alleges  that  the  complainant  corporation,  being 
of  opinion  and  having  determined  that  it  was  expedientand 
proper  to  operate  its  railway  system  by  the  application  of 
electricity  to  electric  motors  for  the  propulsion  of  its  cars, 
instead  of  horse  power,  as  formerly,  adapted  two  of  its 
routes  to  that  method,  and  was  engaged  in  preparing  to  pat 
it  in  operation  on  its  railway  on  River  street,  embracing  the 
section  of  that  street  on  which  defendant  Joseph  C.  Qrundy 
owns  several  lots. 
The  allegations  of  the  bill  with  reference  to  the  adoption 
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va  aod  the  method  of  its  practical  application  are 
iaily  as  follows :  The  company,  in  the  exercise  of 
Btioa  confided  to  it,  andin  discharge  of  its  daties 
I  public  franchise  for  the  transportation  of  pasaen- 
le  most  commodions  and  advantageous  manner, 
ied  and  does  deem  that  it  is  necessary  for  the 
of  more  rapid  transit  to  sabstitnte  electricity  for 

I  the  propelling  power  of  its  cars,  and  that,  as  a 
if  fact,  there  is  now  bat  one  safe  and  practical 
nown  and  in  operation  for  supplying  the  electrical 
o  the  cars,  and  that  is  what  is  known  as  the  trolley 
}ad  system.  Tliat  the  system  of  electrical  motora 
the  company  is  that  known  as  the  trolley  or  over- 
tem,  which  consists  of  iron  posts  set  near  the  curb 
>he  sidewalk  of  the  street,  npon  which  insniated 
lied  feed-wires,  are  stretched  at  a  height  of  about 
t>OTe  the  street;  two  other  wires,  called  the  trolley- 
e  stretched  above  the  tracks,  and  are  connected  at 

by  cross  wires  with  the  feed  wire  ;  a  rod  or  arm 
Erom  the  car  and  connects  with  the  overhead  trol- 
;  through  said  rod  the  electrical  current  la  trans- 
"om  the  overhead  wire  to  the  running  gear  of  the 

II  further  alleges  that  the  company,  at  the  time  of 
e  bill,  had  nearly  completed  the  erection  of  the 
i  stringing  the  wires  along  its  line,  from  its  ter- 

River  street,  through  River  street,  a  distance  of 
ree-qnartera  of  a  mile,  in  which  work  it  had  ex- 
b  large  sum  of  money,  and  that  the  line  was  nearly 
)d  and  ready  for  use,  to  be  operated  under  the  trol- 


ae  preparations  the  employes  of  the  company  had 
feed-wire  along  and  over  the  sidewalk,  near  the 
1,  in  front  of  lots  Nos.  657,  659,  661,  and  663  River 
wned  by  the  defendant  Joseph  C.  G-mndy ;  the 
ig,  as  alleged,  one  of  the  wires  necessary  for  the 
a  of  the  trolley  system  by  electricity,  adopted  by 
company,  and  intended  to  be  used  in  propelling 
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cars  npon  ita  tracks  oQ  River  street.  This  wire  was  22  feet 
above  the  surface  of  the  sidewalk,  and  was  attached  at 
both  ends  to  poles  set  in  the  ground  at  the  edge  of  tbecarb 
on  the  sidewalk,  one  npon  lands  aoathwest  of  defendant's 
lands,  and  t}ie  other  upon  lands  northeast  of  defendant'! 
lands. 

On  the  7th  day  of  June,  James  Grundy  and  John  Grundy, 
brothers  of  the  said  Joseph  C.  Grundy,  and  by  his  direc- 
tion, cut  the  wire  stretched  in  front  of  the  lands  mentioned. 
To  do  this  they  put  a  ladder  up  against  a  limb  of  a  tree, 
and  James  held  a  sledge  hammer  against  the  wire,  while 
John  cut  it  with  a  chisel  or  some  sharp  instrument.  The 
defendants  threatening  to  cut  the  wire  as  often  as  it  should 
be  strong  across  that  space,  the  complainant,  the  railway 
company,  filed  the  bill  in  this  cause  for  an  iajunctioQ  to 
prevent  their  so  doing. 

On  the  presentation  of  the  bill,  an  order  to  show  cause  why 
an  injunction  should  not  issue,  in  parsuance  of  the  prayer, 
restraining  the  defendants  from  interfering  with  said  wire, 
was  issued,  with  a  restraining  order  forbidding  the  defend 
ants  from  so  doing  until  the  further  order  of  the  court.  A 
copy  of  this  order  was  served  upon  the  defendants  by  the 
deputy  'sheriff  of  the  county  of  Passaic ;  but  one  of  the 
defendants,  notwithstanding  the  mandate  of  the  court, 
again  cut  the  wire,  which  had  been  replaced. 

On  the  hearing  of  the  order  to  show  cause,  the  violation 
of  the  previous  order  of  the  court  was  brought  to  the  atien- 
tion  of  the  court,  by  motion  to  punish  the  party,  of  which 
notice  had  been  given,  with  copies  of  affidavits  to  be  pre- 
sented. This  act  was  committed  by  one  of  the  defendants, 
who  was  not  the  owner  of  the  property,  and  the  hearing  of 
the  order  to  show  cause  proceeded  against  the  owner. 

No  answer  was  filed  by  the  defendant,  but  affidavits  of 
Joseph  C.  Grundy  and  John  Grundy  were  presented,  and 
the  injunction  was  resisted,  on  the  ground  that  the  o 
plalnant  had  no  legal  authority  in  the  premises. 

The  affidavits  show  that  the  defendant  Joseph  C.  Grundy 
objected  to  the  company  laying  two  tracks  in  River  street, 
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sed  his  consent  to  their  patting  np  polea  upon,  or 
f  wires  across,  his  sidewalk,  aaless  compensatioa 
.6  to  him  for  the  damages  which  would  result  from 
I ;  that  he  notified  the  company  to  remove  the  wires 
ly  had  been  strung,  and  that  he  would  cut  them  if 
!mored  ;  and  that  John  and  Jamea  C.  Orundy  did 
¥ire,  after  waiting  for  the  company  to  take  it  down, 
m  ifi  made  by  the  affidavits  that  it  would  be  impos- 
raise  a  ladder  up  to  the  bnildings  in  case  of  fire,  or 
mer  wished  to  paint  or  repair  ;  that  the  tracks  do 
)  sufficient  room  between  the  rail  and  sidewalk  for 
id  wagons  to  safely  pa.3S  while  the  electric  railway 
n  operation  ;  that  the  tenants  are  incommoded,  and 
of  them  have  moved  on  account  of  alleged  danger 
res  of  their  children  ;  that  the  route  of  the  original 
D  &  Little  Falls  Horse  ft  Steam  Railroad  Company 
^  on  River  street ;  and  that  the  only  motive  power 
I  by  horses  hitched  to  the  ears,  until  the  last  two  or 
>nths,  when  the  electric  trolley  system  was  first 

fidavits  present  no  justification  of  the  acts  of  the 
Its,  unless  it  is  true'  that  the  complainant  company 
lout  lawful  authority,  placed  an  obstruction  on  the 
,  which  any  one  may  remove,  or  without  such 
f,  has  Invaded  some  right  of  the  owner  of  the 
in  a  way  to  justify  him  in  forcibly  removing  the 
LOU  BO  placed  upon  the  use  of  his  property, 
jection  urged  by  the  defendant's  counsel  was  a  want 
.uthority  in  the  complainant,  first,  to  maintain  a  two- 
any  railway  on  River  street ;  and,  second,  to  use 
motors,  or  erect  and  maintain  on  the  streets  the 
Y  appliances  for  the  transmission  of  electricity  to 


discussion    of  the  first  question  above  stated  is 
except  the  conclusion  of  it.] 
ext  claimed  that  this  company  has  only  the  right 

VOL.  IV — 13. 
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to  place  a  single  track  in  any  of  the  streeta  in  the  city  of 
I'iitt^rson,  bat  it  is  diffloalt  to  perceive  how  this  conld  give 
I  li<^  defendant  the  right  to  cnt  a  wire  which  the  company 
may  have  Btrnog  across  the  sidewalk  in  front  of  his 
))n)perty. 

In  my  opinion,  the  right  of  the  complainant  to  operate  a 
.'^  r  ['eet  surface  railway  in  River  street,  in  front  of  Joseph  C. 
Ciuiidy's  property,  is  clear.  . 

Iliis  the  complainant  corporation  the  right  to  apply  elec- 
tii-ity  by  what  is  known  as  the  overhead  trolley  system,  to 
Ur^  propulsion  of  its  cars,  and  to  erect  and  maintain  the 
.'ippliances  necessary  for  the  application  of  sach  power? 

The  question  as  to  the  absolute  right  of  Joseph  C.  Grundy 
to  cut  the  wires  strung  over  his  sidewalk  by  the  complain- 
ant presents  itself  in  a  twofold  aspect,  viz.,  his  right  aa  the 
owner  of  abutting  property,  and  his  right  as  a  citizen. 

The  complainant  in  this  case  has  not  placed  upon  the 
land  in  front  nf  defendant' s  property  any  obstmction  at 
all ;  his  sidewalk  is  unincumbered  ;  the  posts  are  erected 
upon  the  lands  of  the  owners  of  property  on  either  side 
of  his  lot,  and  the  only  obstruction  is  the  stringing  of  a 
wife  twenty  odd  feet  above  the  curb  line  in  front  of  his 
lands  between  the  poles. 

In  considering  the  right  of  defendant  as  an  abntting 
osvaer  to  remove  the  wire,  we  assume  for  the  present  that 
the  complainant  has  legislative  sanction  for  the  operation 
of  its  railway  by  the  use  of  electrical  force  and  its  appli- 
arioes  ;  for,  if  it  has  not,  the  defendant's  right  to  clear  the 
air  of  obstractions  is  as  nnqnestionable  as  his  right  to  clear 
rlie  surface  of  the  street  in  front  of  his  property.  If  the 
cMTitemplated  use  of  the  street  by  the  complainant  is 
aiLi.horized  by  statute,  the  defendant's  rights  therein  are 
»ul>iiervient  thereto,  unless  such  use  imposes  an  additional 
sf'L  vitude  upon  the  land  taken  by  the  street  frontin? 
defendant's  property,  or  on  his  land  abntting  thereon. 

The  special  rights  of  the  abutting  owner  in  the  streets 
are  quasi  easements  of  access  and  light  and  air  over  the 
laud  of  the  street,  fronting  his  property.     Barnet  v.  John- 
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[cCart  481 ;  Dill  v.  Board  of  Education,  2  Dick. 
I.  441.  These  he  cannot  be  deprived  of  without 
ation  being  made  to  him.  In  re  New  Tork 
I  R.  R.  Co.,  70  N.  T.  327 ;  In  re  Qilhert  Wevaled 
X,  70  N.  T.  361 ;  Storj/  v.  New  Tork  ElevaUd  R. 
K»  N.  T.  122  ;  Ltthr  v.  Metropolitan  Elenaied  R. 
104  N.  Y.  268 ;  Drucker  r.  Manhattan  Elevated 
X,  106  N.  Y.  167 ;  A.  B.  N.  Co.  v.  N.  T.  E.  R.  R. 
N.  Y.  262. 

are  interests  distinct  from  those  possessed  by  the 
public,  and  are  rights  apportenant  to  the  lot  and 
rovements  thereon.  Decker  v.  Evansville  S.  <fi  JV. 
(Ind.)  33  N.  E.  Rep.  349. 

jnally  well  settled  that  when  a  pablic  use,  anther- 
law,  takes  no  property  of  the  individaal,  bat 
ffects  him  by  proximity,  the  necessary  interference 
msiness  or  in  the  enjoyment  of  his  property, 
ed  by  snch  use,  furnishes  no  basis  for  damages, 
'  V.  Mayor,  4  N.  Y.  196  ;  BeUinger  v.  Railroad 
N.  Y.  42;  Moyer  v.  Railroad  Co.,  88  N.  Y.  351 ; 
,  Railroad  Co.,  101  N.  Y.  98 ;  A.  B.  JV.  Co.  v.  N.  T. 
.  Co.,  supra.  The  defendant's  right  to  compensa- 
ny,  springs,  therefore,  from  his  rights  of  adjacency, 

the  fact  of  proximity.  It  must  be  an  interference 
ae  one  of  the  rights  of  access  or  of  light  or  air, 
0  for  as  the  adjacent  owner  is  concerned,  hampers 
>  le^slatire  control  of  the  street  for  public  nse  aa 
ay.     The  stringing  of  a  single  wire  across  and 

of  the  defendant's  lots,  32  feet  above  the  curb 
mot  seriously  be  said  to  be  any  substantial  inter- 
rith  his  quas  i  easement  of  light  and  air.  Of  course, 
it' s  rights  of  adja  cency  over  the  surface  of  the  street 
unpaired  by  the  acts  of  the  complainant.  But  the 
;  owner  has  not  only  the  right  of  ingress  and  egress 
accustomed  manner,  but  also  to  have  the  way  of 
0  the  upper  stories  of  his  house  kept  free  from 
ions  which  will  prevent  its  ase  in  emergent  cases, 
fire,  or  which  cannot  be  quickly  displaced  in  snch 
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an  emergency  without  serions  danger  to  the  person  attempt- 
ing their  remoTal.  The  pleadings  and  affidavits  before  me 
on  this  order  to  show  cause  do  not  fairly  present  the  ques- 
tion of  fact  whether  the  "feed  wire"  strung  over  defend- 
ant's curb  line  might  not  hare  been  placed  over  the  middle 
of  the  street  wlthoat  impairing  its  efficiency,  nor  what  is 
the  real  danger,  if  any,  in  having  it  where  it  is  now  sus- 
pended. There  can  be  no  question  that  a  privilege  granted 
to  a  corporation  of  a  partial  use  of  the  public  highway, 
which  threatens,  if  it  does  not  encroach  on,  the  property 
rights  of  the  adjacent  owner,  should  be  so  exercised  by  the 
company  as  to  minimize  the  inconvenience  and  danger  to 
the  enjoyment  of  such  rights.  If  it  is  not  simply  a  qnestioD 
of  expense,  and  the  stringing  of  anoh  are  accessory  to  the 
electric  niilway,  as  a  feed-wire  over  the  middle  of  the 
street,  instead  of  over  the  sidewalk,  does  not  destroy  or 
seriously  impair  itd  usefulness,  and  if  the  strength  of  the 
fliectric  current  through  it  is  so  great  that  there  is  danger 
in  handling  such  a  wire  in  case  of  necessity  to  qoickly 
remove  it,  the  company  should  be  required  to  string  it  in 
the  way  attended  with  the  least  interference  and  danger  to 
adjacent  property ;  or,  if  that  is  impracticable,  then  to 
adopt  mechanical  appliances  of  safety  as  "cut-onts,"  as 
were  required  by  the  chancellor  in  the  case  of  The  Jertey 
City  and  Bergen  My.  Co.  v.  Jersey  City,  1891,  not 
reported.* 

The  bill  in  this  case  practically  alleges  that  the  appli- 
ances used  by  the  company  are  those  which  are  best 
adapted  to  the  purpose,  and  the  affidavits  of  the  defeo- 
ant  only  set  np  that  the  wire  in  question  will  interfere 
with  the  putting  up  of  ladders  in  case  of  fire,  or  his  desire 
to  paint  his  house.  There  is  also  an  apprehension  of  dan- 
ger expressed.  But  it  \a  only  the  opinion  of  the  defend- 
ant. Whether  he  is  qualified  to  pronoonce  a  reliable 
opinion  on  the  qnestion  or  not  does  not  appear,  and  the 
facts  in  this  case  do  demonstrate  that  this  wire  can  be 

«  B«e  S  Am.  Eleo.  Caa.  M,  not«. 
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usly  and  safely  reDaoreii.  We  mast,  therefore, 
.  the  qaeatioQ  of  this  wire  without  regard  to  the 
>f  danger,  and  consider  it  simply  as  a  wire  strung 
ndant's  sidewallt. 

'.khart  v.  Craig  Street  Ry.  Co.,  139  Pa.  St  419, 
!  says :  "The  placing  of  the  wires  over  the  streets 
appear  to  be  a  taking  of  plaintiff's  property.  The 
e  dedicated  to  the  public  use,  and  he  has  certain 
ights  as  an  abutting  owner,  but  I  cannot  see  how 
n  through  the  air  above  the  streets  can  be  said  to 
Qg,  injury,  or  a  destroying  of  his  property."  The 
in  between  the  use  of  a  street  by  telephone  and 
L  companies  and  street  railways  iutthis,  that  the 
and  the  former  is  not,  consistent  with  the  charac- 
highway,  is  clear,  and  is  recognized  in  MtUsey  ▼. 
'^ransU  Co.,  2  Dick.  Ch.  Rep.  380;  yet  Chancellor 
,  in  Roake  T.  American  Telephone  and  Tele- 
'o.,  14  Stew.  Eq.  36,  denied  complainant  a  prelim- 
unction  to  restrain  the  telegraph  company  from 

wires  over  the  street  in  front  of  his  lands,  on  the 
hat  his  right  was  not  clear,  as  well  as  that  the 

any,  was  not  irrejarable,  but  expressly  disclaimed 
ition  to  pass  on  the  main  question.     He,  however, 

:  ■  "The  Legislature  of  this  State  appears  to  have 
»d  that  the  use  of  the  street,  so  far  as  the  wires  are 
4,  was  not  a  violation  of  the  rights  of  the  owner  of 
n  the  streets ;  for,  while  it  recognizes  such  rights 
erection  of  poles,  it  does  not  do  so  as  to  the  wires." 
T.  Western   Union  Telegraph  Co.,  4  Mackey, 

McCormick  v.  District  of  Columbia,  4  Mackey, 
i  both  applications  for  injunctions  to  restrain  the 
ip  of  a  telegraph  line  along  a  street  in  Washington, 
ere  refused,  because  no  irreparable  injury  was 
3d,  and  that  it  could  not  be  seriously  contended 
B88  or  light  or  air  were  interfered  with,  and  the 
ind  nuisance  from  the  wires  were  very  slight.  Of 
leither  of  these  cases  is  exactly  in  point,  but  they 
lient  to  show  how  shadowy  is  the  right  on  which 


188  AMERICAN  ELECTRICAL  CASES.       [tol.  4 

BaDway  Go.  t.  Onuidr  et  aL 

the  defeodant  relies.  In  my  opinion,  the  act  of  the  com- 
plainant in  stringing  its  wires  in  front  of  the  defendant's 
lots,  if  anthorized  hj  statute,  was  not  sach  an  invasion  of 
defendant's  rights  of  adjacency  as  to  entitle  him  to  com- 
pensation, and  consequently  he  was  not  justified  in  ramoT- 
ing  it  by  reason  of  the  fact  that  he  was  such  abutting 
owner. 

His  right  as  a  citizen,  in  common  with  all  others,  depends 
on  the  question  whether  the  occupation  of  a  part  of  the 
street  by  the  complainant  was  without  lawful  authority, 
and,  as  such,  a  nuisance  which  any  one  could  abate. 

Complaioaut  claims  the  right  to  use  the  overhead  trolley 
system  in  the  application  of  electricity  to  its  cars  as  a 
motive  power  from  the  original  charter  of  1866,  and  the 
supplement  of  1870,  as  well  as  by  the  act  of  1886,  and  the 
consent  of  the  city  anthorities  of  Paterson. 

By  section  16  of  the  original  charter  of  1866,  it  is 
provided: 

That  the  said  oompanj  shall  have  power  to  ootutract  or  haTe  oomtrnctod, 
or  to  purohase  with  the  fonda  of  said  4x>mpaiij,  and  place  and  use  on  said 
railway,  or  any  part  thereof,  can,  engi&ea,  wagons,  oarri^ee,  or  vehiolea 
for  their  own  uae,  or  for  the  tiansportation  of  paaeengeTS  or  any  speciee  of 
property,  for  hire,  to  be  operated  by  iteh  motive  power  a*  tkqf  may  deem 
it  and  proper. 


And  by  section  2  of  the  supplement  of  1870  it  is  provided 

Tliat,  in  the  oonstraotioa,  equipment,  management,  ronning,  and  opera- 
tion of  said  railroad,  the  said  oompacy  shall  have  and  posBeaa  all  tfae 
powers,  aothority,  and  privileges  granted  to  and  conferred  apon  them  l? 
the  act  to  which  this  is  a  supplement. 


The  right  of  the  Leii^slatare  over  the  public  highways, 
and  to  grant  the  use  thereof  for  the  public  convenience  and 
travel,  so  long  as  it  does  not  imx>03e  additional  servitudes 
upon  the  property,  and  does  not  materially  obstruct  the  pub- 
lic use  by  ordinary  and  accustomed  methods,  is  undoubted. 
Domestio  Teliphone  and  Telegraph  Co.  v.  Ifetoark,  30  Tt. 
344-346.    Its  power  to  authorize  the  erection  of  lamp  posts, 
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iga.  and  firo  telegraph  poles  on  the  public  high- 

never  been  qnestioned ;  tbey  are  for  the  pnblio 
e,  and  their  occupation  of  the  surface  of  the 
uid  consequent  inconrenience,  is  infinitesimal. 

case  the  grant  is  not  the  right  to  use  steam  or 
the  operation  of  their  cars,  but  amy  motive  power 
'  deem  expedient  and  proper ;  it  has  bat  one  limit, 

is  the  discretion  and  judgment  of  the  company, 
alated,  of  course,  by  the  controlling  mle  that  the 
lopted  shall  not  obstruct  the  public  use  in  its 
ed  way.  Nor  do  I  think  this  power  is  limited  to 
xls  known  or  in  practical  use  at  the  time  of  the 
Practically  these  were  confined  to  animal  and 
trer.    If  the  grant  had  been  to  use  a,  specific  power, 

use,  in  a  particular  way — It  they  deemed  it  expe- 
.  proper — there  might  be  strength  in  the  argument 
Lid  not  authorize  such  method  in  another  way, 
[uired  other  and  additional  nse  of  property ;  but 
i^nt  of  authority  is  as  ample  as  words  can  make 
3Qld  seem  to  embrace,  not  only  known  systems  or 
propulsion,  but  all  improvements  which  science 
Luity  might  devise,  subject. to  the  conditions  before 

ison  River  Telephone  Or>.  T.  Watervliet  Tum- 

ly.  Co.,  135  N.  Y.  393,  in  the  New  York  Court  of 
&  similar  question  arose.  The  defendant  company, 
1862,  were  authorized  to  use  "the  power  of  horses, 
or  any  mechanical  or  other  power,  or  the  com- 
)f  them,  which  the  said  company  may  choose  to  em- 
ept  the  force  of  steam."  On  its  right  to  use  the 
stem  in  the  application  of  electricity  for  the  traction 
I  the  court  says :  "The  act  of  1862  cannot  properly 
1  to  sach  methods  of  operating  street  surface  rail* 
ities  as  had  then  been  invented  and  were  then  in 
E).  The  words  of  the  statute  are  to  be  interpreted 
;  to  their  natural  and  obvious  meaning,  and,  as 
employed  are  not  amblgaoos,  extrinsic  facts  are 
able  to  restrict  the  authority  which  it  plainly 
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confers.  The  language,  literally  coastnied,  inclades  nn- 
diflcorered,  aa  well  as  existing,  modes  of  opeiatioii. 
Electricity,  as  a  natural  and  applied  force,  was  then  well 
known,  and  it  is  reasonable  to  infer  that  its  adoption  aa  a 
propelling  power  was  eren  then  anticipated.  It  woold  be 
an  QDJnst  reflection  upon  the  wisdom  and  intelligence  of 
the  law-making  body  to  assnme  that  they  intended  to 
confine  the  scope  of  their  legislation  to  the  present,  uid  to 
exclude  all  consideration  for  the  developments  of  th« 
future.  If  any  presumption  is  to  be  indulged  in,  it  is  that 
general  legislative  enactments  are  mindful  of  the  growth 
and  increasing  needs  of  society,  and  they  should  be  con- 
strued to  encourage,  rather  than  to  embarrass,  the  inrentire 
and  progressive  tendency  of  the  people."  See  also  Toff' 
gart  v.  Newport  Street  By.  Co.,  16  R.  I.  668  ;  WiUtams 
T.  Street  Ry.  Co.,  41  Fed.  Rep.  656  ;  Macomber  v.  NicfioU^ 
34  Mich.  212.  J>etroit  City  Ry.  Co.  v.  MiOSf  86  Mich. 
634. 

The  bill  also  avers  that  by  an  ordinance  passed  by  the 
board  of  aldermen  of  the  city  of  Paterson  on  the  6th  day 
of  October,  1890,  approved  by  the  mayor  on  the  10th  of 
October,  1890,  the  complainant  was  authorized  to  nse 
electric  motors  as  the  propelling  power  of  their  cars,  an 
averment  which  is  verified  by  the  affidavits  annexed  to  the 
bill,  and  is  neither  controverted  nor  deuied  by  the  papers 
presented  by  the  defendant.  The  authority  to  pass  this 
ordinance  is  claimed  to  be  derived  from  the  act  of  March 
6th,  1886,  entitled  "Oouceming  street  railway  corpora- 
tions," Rev.  Sup.,  p.  369.  The  right  of  a  street  sorfaoe 
railroad  company  under  this  act,  and  such  consent  to  use 
electric  power,  and  maintain  the  proper  accessories  thereto^ 
for  the  propulsion  of  its  cars,  is,  so  far  as  this  court  Is  ooa* 
cerned,  settled  by  the  case  of  Hftlaey  w.  Rapid  lYanatt 
Street  Ry.  Co.,  2  Dick.  Ch.  Rep.  380  ;  and  by  that  deoiaioa 
the  right  of  the  complainant  to  erect  its  appliances  for  the 
application  of  this  power  for  the  movement  of  its  cars  would 
seem  to  be  clear  under  the  rights  which  have  been  granted 
to  it  by  the  Legislature  and  the  authority  of  the  oity  of 
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I.  The  views  of  the  vice-chancellor  in  that  case 
ioed  hj  the  decision  in  Rhode  Island,  of  Tiiggart 
ort  Street  Ry.  Co.,  iupra  ;  in  Ohio,  in  Mt.  Adams 
.  I.  By.  Co.  T.  Window,  3  Ohio  Cir.  Ct.  Rep. 
in  Pelton  t.  East  Cleveland  £.  B.  Co.,  22fW.  h. 
1  Kentucky,  LouisviUeB.  M.  Co.  T.  CUyPassen- 
.  Co.,  decided  Jane  30th,  1890 ;  in  Michigan,  in 
Ctty  By.  Co.  v.  MtUg,  85  Mich.  634 ;  in  Pennsyl- 

Lockhart  t.  Craig  Street  By.  Ckt.,  139  Pa.  St. 
Maryland,  in  Koch  T.  Bailway  Co.,  76  Md.  232 ; 
nited  States  Circuit  Court,  in  WiUiams  v.  Street 

41  Fed.  Rep.  666. 

so,  consideration  of  the  question  and  cases  in  Keasb. 
ires,  S.  &  H.,  ch.  X. 

igislature,  by  the  fifth  section  of  an  act  creating  a 
id  of  commissioners  of  electrical  sabways,  approved 
I,  1892  (P.  L.  of  1892,  p.  78);  enacted : 

telegraph,  telephone,  electrio  light,  or  other  eleotrio  wire  or 
hereafter  be  construoted  along,  aoroes,  or  above  the  surface  of 
or  avenue  in  &nj  city  of  this  State  ntttil  the  board  created  bj 
ill,  bj  the  votes  of  a  majority  of  ite  members,  authorize  suoh 
:  carried  along,  acroas,  or  above  the  surface  of  aucb  streets  or 
Prooidtd,  that  this  iection  shall  not  be  eontfrueted  [sic]  to  apply 
Jr  of  wires  now  in  uae,  or  to  vrires  owned  by  anji  [sio]  of  this 
sed  for  fire  or  police  purposes  therein. 


itatnte  was  approved  prior  to  the  attempt  on  the 
;he  complainant  to  string  ita  wires  above  the  street 
of  the  defendant's  property.  There  is  no  averment 
ill  that  the  consent  of  the  subway  commiBsion  had 
tained  by  the  complainant,  nor  is  want  of  snch 
y  set  up  in  the  answer.  The  statute,  how- 
a  pablic  statute  operating  over  the  whole  State, 
jcting  every  city  therein.  No  private  corporation 
sibty  enjoy  the  right  to  use  the  pablic  highways 
ly  legislative  sanction  ;  and  if  the  Legislature  l:^a 
I  conditions  on  all  claiming  such  legislative  author- 
t  affects  the  interests  of  the  public,  it  would  be  the 
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duty  of  the  coart  to  apply  the  test  impOBed  by  the  latest 
legislation,  whether  the  parties  pleaded  it  or  oot.  Thepoint 
that  the  qaestioD  is  not  raised  by  the  pleadings  was,  how- 
ever, not  Btrenaoualy  urged,  as  counsel  frankly  stated  it 
was  a  matter  easily  reached  by  amendment,  if  necessary. 

This  section,  unaffected  by  the  proviso,  unquestionably 
imposed  a  new  condition  on  all  parties  intending  to  string 
electric  wires  above  the  surface  of  any  street  or  avenue  in 
any  city  in  the  State.  No  question  was,  or  can  be,  made  as 
to  the  power  of  the  Legislatare  to  impose  new  limitations, 
on  any  previous  concession  of  authority  to  the  complainaot^ 
to  partially  ose  the  highways  of  the  State.  It  is  claimed, 
however,  that  the  rights  of  the  complainant  are  not  affected 
by  the  section  in  question,  because  it  is  unconstitational,  as 
not  being  within  the  scope  and  provision  of  the  title  of  the 
act.  The  title  is  "An  act  providing  for  the  placing  of 
electrical  conductors  under  ground  in  cities  of  this  State, 
and  for  the  creation  of  a  board  of  commissioners  of  electri- 
cal sabways."  It  is  urged  that  the  object  of  the  law,  as 
gathered  from  the  title,  is  to  provide  for  the  placing  of 
wires  under  gronnd,  and  for  the  creation  of  a  board  to  do 
that  specified  thing ;  that  it  might  have  been  competent  to 
have  enlarged  the  scope  of  the  title  to  regulate  the  placing 
of  wires  generally,  but  that  it  had  not  done  so,  and  limited 
it  tosabway  wires  and  a  subway  c-ommissioo.  Butthe  sin- 
gle general  object  of  the  law,  as  gathered  from  its  title  and 
provisions,  nndonbtedly,  is  to  require  electric  wires  occnpy- 
ing  the  streets  or  avenues  of  a  city,  sooner  or  later,  to  be 
placed  underground.  The  commission  is  the  means  by  or 
through  which  this  object  is  to  be  accomplished,  and  that 
no  hardship  be  occasioned  by  an  abrupt  termination  of  all 
right  or  license  to  string  wires  in  cities,  the  commission  la 
authorized  to  permit  it  being  done.  While  not  clearly  so, 
thia  seems  to  me  to  be  germane  to  the  object  of  the  law  as 
stated  in  the  title,  and  fairly  within  the  rale  laid  down  in 
the  authorities  which  are  cited  by  the  chancellor  in  ^ack- 
Urn  V.  Genial  R.  R.  Co.,  5  Dick.  Ch.  Rep.  52. 

It  is  also  claimed  that  the  section  itself  does  uot  by  it> 
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der  it  necessary  tor  the  complainants  to  obtain  the 
f  the  commisaiotiers.  There  are  two  obvioos  errors 
>Tiso  of  section  6,  as  it  appears  in  the  pamphlet 
ch,  it  is  said,  also  exist  in  the  original  on  file  in 
tary  of  State's  office.  The  word  "constructed" 
ntly  been  substituted  or  used  for  the  word  "con- 
and  there  is  a  palpable  omission  after  the  word 
No  great  difficulty  arises  from  the  first,  but  the 
loubtedly  raises  some  very  plausible  suggestions, 
st  argued  that  in  construing  this  section  it  is  not 
I  to  inquire  whether  the  Legislature  intended  to 
word  after  the  word  "any,"  nor  to  interpolate 
1,  even  if  it  is  evident  what  it  should  be.  To  the 
iposition  I  yield  an  unhesitating  assent.  Ton  can 
teide  the  law  to  ascertain  the  Intent  of  the  Legis* 
>r  can  you  supply  words  to  make  it  conform  to 
understand  the  meaning  of  the  Legislature  to  be. 
nk  it  is  competent,  when  a  conatructlon  is  sought 
zed  upon  the  words  of  the  act,  to  ascertain  whether 
apparent  from  the  context  that  there  has  been 
d  omitted,  which  fact  itself  will  negative  the  con- 
sought  to  be  given — not  by  supplying  a  word  to 
3  other  construction,  but  deducing  from  the  fact  of 
that  the  proposed  construction  is  not  correct.  This 
iolence  to  the  rale  that  the  legislative  intent  must 
ed  from  the  act  itself.  Counsel  argues  that ' '  any ' ' 
jed  as  a  pronoun,  and,  when  used  in  this  sense, 
ast  comprehensive  signification ;  that,  construed 
1;  to  which  it  applies — which,  it  Is  argued,  is  that 
imediately  precedes,  namely,  "wires  owned," — it 
held  to  mean  any  one  capable  of  ownership,  indi- 
■  corporate  ;  and  numerous  examples  of  snch  com- 
re  use  of  the  word  by  itself  are  cited.  It  is,  how- 
M  noted  that  such  extended  sense  of  the  word  Is  in 
»  derived  from  the  context,  and  that  the  sentence 
raph  is  complete  as  it  stands.  On  reading  this  pro- 
rever,  the  first  impression  is  that  some  word  has 
itted— its  incompleteness  is  at  once  manifest— but, 
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if  the  constmotion  contended  for  is  correct,  tlie  only  word 
which  wonld  comprehend  it  wonld  be  "one,"  making  it 
read  "anyone."  Sach construction,  however,  wonldrender 
nugatory  the  wh  ile  section,  and  cannot  be  adopted.  It  is 
apparent,  Itliink,  thatthe  omitted  word  is  "city,"  butlagree 
with  counsel  that  we  cannot  by  judicial  construction  interpo- 
late it.  The  difficulty,  however,  arises  with  only  one  divisioi 
of  the  proviso ;  two  others  are  complete  and  operative  ;  tbe 
proviso  enacts  that  the  section  stiall  not  apply  to  the  repair 
of  wires  now  in  use.  There  is  no  obscurity  so  far.  It  is 
not  necessary  to  obtain  the  consent  of  the  subway  com- 
mission to  string  wires  in  a  city,  if  it  is  done  in  repairing 
-wires  now  in  ase ;  nor  is  it  for  wires  used  for  fire  or  police 
purposes  therein ;  "therein,"  from  the  context^,  most 
relate  to  "  State,"  there  is  also  the  sentence  under  consid- 
eration "or  to  wires  owned  by  any  of  this  State."  It 
seems  to  me  impossible  to  give  any  satisfactory  meaning  to 
these  words  taken  in  connection  with  the  context.  But  is 
the  whole  section  on  that  account  to  be  disregarded  ?  I 
think  not.  The  provision  of  the  section  requiring  the  con- 
sent of  the  commission  is  perfectly  clear.  There  is  no 
doubt,  from  the  proviso,  that  it  is  not  to  apply  to  the  rep&ir 
of  wires  now  in  use,  or  to  wires  nsed  for  fire  or  police  pnr- 
poses.  Thus  far  the  meaning  of  the  Legislature  is  distinct. 
It  appears  they  meant  to  except  some  other  wires,  but,  for 
want  of  apt  words,  they  have  failed  to  indicate  what  It 
caunot  be  presumed  that  it  was  a  class  which  woald 
embrace  the  complainant ;  but,  as  we  cannot  from  ibe 
words  give  it  a  satisfactory  application,  it  is  to  be  disre- 
garded. The  rest  of  the  section  is  not  affected  by  snch 
course. 

But  if  it  is  even  donbtfnl  whether  the  act  is  or  is  not  con- 
stitutional, or  whether  it  applies  to  the  complainant,  it  is 
fatal  to  this  application,  for  this  court  will  not  grant  a  pre- 
liminary injunction  on  a  questionable  point  of  the  constito- 
tionality  of  a  statute,  or  its  applicability  to  a  party. 
Inhabitants  of  Oreenville  v.  Seymour,  7  C.  E.  Gr.  468 ; 
Bojvaparte  v.    Camden  and   Amhoy   R.   B.  Co.,  Bald. 


Blook  V.  Sftpid  Traiuit  Co. 

ckeruack  ImprovemerU  Co.  v.   New  Jersey  Mid- 
.  Co.,7  C.  E.  Qt.  94  ;  Morris  and  Etsex  R.  R. 
itdden,  6  C.  E.  Or.  630 ;  Black  v.  Camden  and 
l  S.  Co.,  7  C.  E.  Gr'  130,  131. 
ler  to  show  caose  must  b«  discharged. 

«e  note  to  Qreen  v.  City  A  Suburban  Ry.  Co.,  JKWf. ;  kIm,  noU 
Pre^.  Chureti  v.  Stain  H«ard,pott, 


■LOOK  V.  Salt  Lakk(Jity  Rapid  Transit  Oom- 

PAKT. 

Utah  AtpiwM  Oom-t,  Jwi4  S,  U9S. 

<8  Aid.  B.  R.  *  Corp.  Bep.  307.) 

Elbctbio  mtnrr  railway.—  ABDmNO  owvxa. 

t  fee  of  the  Umd  of  the  highwaj  be  in  the  munldpalit;  in  tnut 
ipooes  of  public  trarel,  or  in  the  abutting  owner  subject  to  the 
I,  the  abnttor  ha«  the  easemente  of  sccees,  light  and  air,  of 
oannot  be  deprived  without  compensation, 
lighwaf  B  for  the  porpoaea  of  electric  street  railwa^a  is  a  proper 
which  mAj  be  permitted  by  municipalities  under  legialatlve 
Such  pennisuion  must  be,  however,  within  the  exeroise  of 
i  discretion,  and  the  entire  width  of  »  street  cannot  be  given 
ray  purposes  in  disregard  of  the  abuttor's  easements,  which 
tf  right!.    Certain  statutea  held  not  to  be  construed  to  the 

I  cue,  it  appearing  that  there  were  already  in  the  street  in 
two  tracks,  with  the  neceesary  poles  and  appliances  for  th» 
of  sufficient  eleotrio  ctan  for  the  public  convenience  ;  also  that 
t  electric  light,  telegraph  and  telephone  poles  on  both  sides  of 
.  luid,  that  an  injunction  was  properly  granted  restraining  the 
i  third  track  with  the  necessary  poles,  which  would  specially 
B  plaintiff's  right  of  access  and  depreciate  the  value  of  his 
alUumgh  such  construction  had  been  authorized  by  the  city 

I  nries  cited  in  opinitHt :  Ogden  City  R]f.  Co.  ▼,  Ogdm  CWy, 


19Q  AMERICAN  ELECTRICAL  CASES.      [vol.  4 

Block  V.  Rapid  Tmuit  Co. 

Parley  L.  Williams,  for  appellant. 

Bennett,  Marshall  and  Btfidley^  for  respondpnta. 

Baktch,  J. —  The  respondents  are  the  owners  of  certain 
lota  situnte  in  Salt  Lake  City,  and  abutting  on  Second 
South  street,  between  Main  and  Second  West  streets. 
Two  of  these  lots  are  on  the  north,  the-other  on  the  south, 
side  of  Second  Sonth  street,  are  one  block  west  of  Main 
street,  are  bnainese  property,  and  at  the  time  of  the  trial  of 
the  cause  bnsiness  blocks  were  being  erected  thereon. 
The  complaint,  in  substance,  charges  that  the  plaintiffs 
were  respectiTely  the  owners  of  that  portion  of  the  street 
wltich  lies  between  the  centre  line  thereof  and  the  front 
line  of  the  said  lots,  subject  only  to  the  ordinary  use  of  tlip 
public  for  the  purposes  of  travel ;  that  the  plaintiffs  are 
entitled  to  the  free  and  unobstructed  use  of  the  street  as  a 
meiins  of  act-ess  to  the  said  premises  ;  that  by  authority  of 
Salt  Livke  (Jity  the  Salt  Lake  City  Railroad  Company  con- 
structed on  that  street  a  double  titick  railroad,  with  wires, 
poles,  and  other  appurtenances  necessary  to  operate  the 
same  with  electric  power ;  that  the  same  was  being  so 
operated,  and  afforded  all  necessary  means  and  convenience 
to  persons  who  might  have  occasion  to  travel  on  street  rail- 
roads ;  that  telegraph  and  telephone  lines,  and  wires  and 
poles  for  electric  light,  had  been  constructed  on  the  street; 
and  that  by  reason  of  the  several  uses  with  whirh  it 
had  thus  been  burdened  the  ordinary  use  thereof  for 
public  travel  and  ingress  and  egress  to  the  several  premises 
had  become  impeded  and  embarrassed  ;  that  on  the  sixth 
day  of  May,  1890,  and  after  the  said  street  had  been  har- 
dened as  aforesaid,  Salt  Lake  City,  by  its  council,  granted 
the  defendant  herein  authority  to  construct  and  operate  by 
electiic  power,  a  street  railroad  on  said  street  from  First 
East  to  Seventh  West  street ;  that  because  of  the  obstrac- 
tions  alreadyexisting  thereon,  and  because  another  railnwd 
was  not  necessary  for  public  convenience,  the  resolution 
granting  the  franchise  to  the  defendant  was  unreasonable 


Block  V.  Rapid  Treiuit  Go. 


.  that  in  porsuance  of  theaathority  thas  granted, 
dant  commenced  the  coQstruction  of  a  railroad, 
tened  to  complete  the  same  nnless  restrained,  and 
her  railroad  constructed  thereon  with  its  equip- 
operation,  in  addition  to  the  already  burdened 
of  the  street,  would  greatly  depreciate  the  value 
aintiff's  property,  and  injure  its  convenient  use 
ment.     The  defendant  in  its  cross  complaint  in 

alleges  that  it  owns  and  operates  various  lines  of 
roadfi  in  the  city  and  remote  parts  thereof,  and  in 
•opalated  localities  in  the  eastern  portion  of  the 
t  for  public  coDvenience  it  should  have  a  line 
ihe  business  portion  of  the  city,  to  connect  with 
epots  and  other  parts  of  the  city  lying  west  of 
et ;  that  defendant  had  no  franchise  connecting 
n  lines  with  the  western  portion  of  the  city 
he  business  part  thereof,  except  the  one  on  Second 
eet ;  and  that  in  the  granting  of  franchises  the 
denied  the  right  to  parallel  existing  lines  except  in 
ace.  The  trial  court,  in  substance,  found  the  above 
a  of  the  plaintiffs  and  defendants  to  be  true,  and, 
her  things,  found  as  facts  that  the  plaintiffs  are 
•8  of  equitable  easements  in  fee  of  rights  of  access, 
nd  egress  to  their  respective  lots  in  front  thereof 
set,  and  entitled  to  the  free  and  unobstructed  use 
K>rtion  of  said  street  as  a  means  of  access,  such 
I  extending  along  the  street  from  the  first  north 
h  street  east  of  said  lots  to  the  first  north  and 
iet  west  of  such  lota,  the  same  being  subject  to  the 
use  of  the  street  by  the  public ;  that  the  fee  of 
t  is  in  Salt  Lake  City,  in  trust  for  street  nses 
;hat  prior  to  the  granting  of  said  franchise  by  th* 
I  were  oonstructed  and  in  operation  on  that  street 

track  street  railroad,  telegraph  and  telephone 
"es  and  poles  for  electric  lighting  and  the  street 
dy  become  greatly  obstructed  and  access  to  plaint- 
erty  impeded  and  embarrassed ;  that  becaTise  of  the 
ins  already ffldsting  upon  the  street^  the  resolution 
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attempting  to  grant  the  fraDchise  to  the  defendant  was 
nnrea -.unable  and  void  ;  that  the  two  tracks  in  operation  in 
said  street  were  siiflirient  to  satisfy  the  demands  of  public 
convenience,  and  tljei"e  wsis  no  necessity  for  a  third  track ; 
that  its  constrnctioii  would  greatly  depreciate  the  value  of 
plaintifTs  property,  interferw  withitsconvenientuaeandea- 
joyment,  and  they  would  thereby  suffer  irreparable  damage; 
that  Salt  I^ke  City,  in  granting  the  franchise  to  defendant, 
did  not  act  within  its  lawful  authority,  nor  exercise  reason 
able  discretion  for  the  best  interests  or  convenience  of  the 
public  ;  that  the  two  tracks  were  constructed  and  are  br'ng 
operated  in  front  of  said  lots  by  the  Salt  Lake  City  Rail- 
road Company,  and  are  sufficient  to  permit  the  passage  o( 
all  street  cars  necessary  for  public  convenience,  and  be- 
tween the  third  track,  proposed  to  be  constructed,  and  the 
sidewalk  there  would  not  remain  sufficient  space  for  the 
ordinary  traffic  of  the  street,  free  from  unreasonable 
obstructions ;  that  the  defendant  has  electric  street  car 
lines  in  operation  in  the  eastern  and  western  portions  of 
said  city,  but  has  no  other  connecting  line  or  franchise  ex- 
cept the  one  on  said  Second  South  street  passing  through  the 
business  portion  of  the  city,  or  reaching  the  depots  of  the 
several  steam  railroads,  such  connecting  line  being  of  great 
importance  to  the  defendant,  and  necessary  for  the  public 
travel ;  that  the  defendant  company  and  the  Salt  Lake  City 
Railroad  Company  can  operate  both  their  railways  together 
by  means  of  the  two  tracks  of  the  last  mentioned  company 
now  on  that  street,  which  tracks  afford  sufficient  track 
privileges  for  all  the  cars  operated,  or  necessary  to  be  oper- 
ated, by  both  companies  for  public  travel  and  convenience; 
and  that  the  construction  and  maintenance  of  a  third  track 
would  be  an  unnecessary  obstmction  and  interference  with 
the  ordinary  use  of  the  street,  and  the  means  of  access  to 
plaintiff's  premises  would  be  unreasonably  and  materially 
abridged  and  injured.  Upon  this  state  of  facts,  the  trial 
court  granted  an  injunction  perpetually  restraining  the 
defendant  from  constructing  and  operating  a  third  track 
on  said  Second  South  street.     The  defendant  moved  the 
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a  new  trial  npon  the  following  grounds :  First, 
sncy  of  the  evidence  to  justify  the  tindings  of  the 
decree  in  said  case,  and  that  the  Bame  were 
w."  Second.  "Errors  in  law  occurring  at  the 
excepted  to  by  the  defendant."  From  the  order 
this  motion  the  defendant  appealed  to  this 

ds  to  the  inquiry  as  to  whether  or  not  the  con- 
i.nd  operation  of  the  third  track  npon  that  street 
'endant  involves  the  taking  of  property  of  the 
,nd  as  to  whether  the  city  coancil  of  Salt  Lake 
ided  its  limits  of  discretion  and  authority  in 
]he  franchise  to  defendant.  The  plaintiffs  con- 
they  are  the  owners  in  fee  of  the  lots  above  men- 
itting  on  Second  South  street,  and,  as  such  abut- 
■8,  they  are  entitled  to  so  much  of  the  bed  of  the 
ies  immediately  in  front  of  the  lots  and  to  the 
he  street,  on  which  the  proposed  third  tmr^k  is  to 
nbject  only  to  the  ordinary  use  of  the  same  for 
ies  of  public  travel,  and  that  they  are  entitled  to 

the  said  street,  free  from  unreasonable  obstruc- 
means  of  access,  light  and  air  to  their  premises, 
dant  maintains  that  the  fee  of  said  street  is  vested 
■poration  of  Salt  Lake  City,  and  that  plaintiffs 
roperty  therein,  but  are  only  entitled  to  the  use 
common  with  the  people  of  the  city.  The 
admit  that  the  fee  is  in  the  city,  in  trust,  how- 
itreet  uses  proper,  and  subject  to  the  equitable 

in  fee  of  abutters.  The  lots  and  street  in  ques- 
L  part  of  a  larger  tract  entered  under  section 
■.  St.  U.  S.),  which  provided  that  the  corporate 
B  might  enter  any  portion  of  the  public  Jands 
[wn  and  occupied  as  a  town  site  "in  tmst 
everal  use  and  benefit  of  the  occupants  there- 
Ling  to  their  respective  interests."  Plaintiff's 
i  represented  on  the  original  plat  of  Salt 
y  as  fronting  Second  South  street,   which  was 
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platted  Id  said  plat,  and  whan  they  were  porchased  aoder 
the  forms  prescribed  hy  tiie  town-site  act  the  gnuitees 
■ecnred  the  right  and  privilege  to  have  the  street  forever 
kept  open.  When  land  is  settied  upon  and  occnpied  ss  a 
town  site,  and  loti  are  sold,  the  right  of  way  over  the 
streets  in  front  of  snch  lots  ^'  :ii)  appnrtenance  of  necessity 
and  it  reqtiire*  no  special  graat  in  the  deed.  Ashby  t. 
ifaM,  119  U.  S.  626  (7  Snp.  Ct.  Rep.  308);  aaXithvxy  ▼. 
AndteiBt,  138  Mass.  336.  The  rights  of  access,  light,  and 
air  coQBtitnte  the  principal  ralnes  of  snch  property,  and  it 
most  be  presumed  that  when  lots  are  sold  the  grantees  par- 
chase  them  with  a  view  to  the  advantages  which  attach  te 
them  because  of  these  easements.  The  right  of  the  gtantM 
to  their  nse  is  precisely  the  same  as  his  right  to  the  prop- 
erty itself.  Such  privileges  are  easements  in  fee  —  inow. 
poreal  hereditaments  —  and  form  a  part  of  the  estate  in  the 
lots.  They  attach  at  the  time  the  land  is  platted  and  the 
lots  are  sold,  and  will  remain  a  perpetual  incnmbrance 
upon  the  land  hardened  with  them.  It  follows  that,  whea 
land  is  platted  by  the  owner  of  the  soil,  and  lots  sold, 
bounded  by  a  street  designated  and  marked  on  the  plit, 
the  grantee  acquires  a  right  to  the  street  in  front  of  the 
premises  as  a  means  of  access.  1  Hare  Const.  Law,  376; 
Lewis,  Em.  Dom.,  §  114;  ^ory  v.  Railway  Co,,  90  N.  Y. 
123 ;  Wyraan  v.  Mayor,  etc.,  11  Wend.  487 ;  ChilA  v. 
Chappell,  9  N.  Y.  246  ;  Schidte  v.  Transportation  Co.,  60 
Cal.  692 ;  City  of  Denver  v.  Bay^,  7  Colo.  113  (3  Pac 
Rep.  6).  Nor  does  it  matter,  in  this  case,  that  the  fee  is  in 
the  city  in  trust  for  the  use  of  the  public,  instead  of  in  th« 
abutting  owners  for  street  uses.  Equally  in  both  cases  the 
abutting  owners  are  entitled  te  the  use  of  the  street  as  i 
means  of  access  to  their  lots,  and  for  light  and  air.  If  the 
fee  is  in  the  city,  the  rights  of  the  abutter  are  in  the  natnra 
of  equitable  easements  in  fee  ;  if  in  the  abutter,  tkey  are  is 
tlieir  nature  legal.  In  either  case  the  abutters  have  Um 
right  to  have  the  street  kept  open  and  not  obstracted  so  m 
to  interfere  with  their  easements,  and  materially  diminisli 
the  value  of  their  prox>erty.     When  the  lots  of  plaintiff  wen 
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r  the  town  site  act,  above  mentioned,  it  was,  ia 
eed  with  the  grantees  that  they  were  entitled  to 
the  street  as  a  means  of  ingress,  egress,  light  and 
o  rights  were  indacements  to  parchasera,  became 
he  purchase,  are  appurtenances  to  the  land,  wliich 
s  so  embarrassed  or  abridged  as  to  materially 
rith  its  proper  use  and  enjoyment,  and  they  are, 
woperty  o£  which  the  owners  cannot  be  deprived 
00  compensation.  By  implication,  at  least,  the 
ilso  assumed  additional  burdens,  for  they  must 

ot  their  own  funds  for  the  expense  of  sewer,  g.is, 

connections,  and  as  well  toward  the  cost  of  side- 
ling, and  sprinkling  in  front  of  their  lots.  These 
ditnres  which  devolve  upon  them  as  abutting 
id,  in  addition  to  the  relation  of  their  lots  to  the 
a  them  especial  interest  in  the  street  in  front  of 
lises,  distinct  from  that  of  the  pnblic  at  large, 
such  burdens,  they  may  of  right  make  any  and 
uses  of  the  street,  subject  to  proper  and  reason- 
cipal  control  and  police  regulations.  Lewis  Em. 
15  ;  2  Dill.  Mun.  Corp.  {4th  ed.),  ^g  SSSa,  6o6b; 
T.  Railway  Co.,  18  Or.  237  (23  Pac.   Rep.  899) ; 

Thomas,  7  Ind.  38 ;  Stori/  v.  Railway  Co.,  supra. 
of  municipalities  to  grant  franchixses  to  private 
ns  for  the  construction  and  operation  of  street 
w'.  ei  empowered  by  the  Lfgislature  so  to  do,  is 
t  seems,  an  open  question,  although  streets  were 

not  designed  for  that  purpose,  but  were  mostly 

0  the  right  of  public  travel  in  the  ordinary  modes, 
ed  public  policy,  advanced  civilization,  and  a 
subserve  public  interest,  have  induced  courts  to 
ore  lax  in  the  enforcement  of  strict  technical  rules 
iples  in  this  regard,  and  it  appears  now  to  be  well 
'  judicial  authority  that  a  reasonable  portion  of  a 
Y  be  devoted  for  the  purposes  of  a  street  railway, 
juch  is  a  proper  use  of  the  street. 

1  for  appellant  contend  that,  subject  to  speninl 
onal    restrictions,   the  Legislature  has    plenary 
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power  over  all  public  ways  and  streets.  If  this  position 
be  tenable,  then,  in  the  absence  of  special  constitatioDal 
restrictions,  the  Le^iBlature  niay  anthorize  nmnicipalities 
to  devote  the  entire  width  of  a  street  to  railroad  nses, 
regardless  of  the  property  rights  of  abutting  owners,  with* 
ont  oompensation  for  injury  to  their  property.  This  theory 
does  not  appear  to  be  sustained  by  the  authorities.  The 
Legislature  may  delegate  power  over  streets  to  municipali- 
ties, but  in  doing  so  it  must  recognize  the  property  rights 
of  private  individuals.  Judge  Dillon,  In  his  work  on 
Municipal  Corporations  (volume  2,  §  6£i6a),  speaking  of 
the  nature  of  streets  and  legislative  control,  says :  "Public 
streets,  squares,  and  commons,  unless  there  be  some  special 
restrictions  when  the  same  are  dedicated  or  acquired,  are 
for  the  public  use,  and  the  use  is  none  the  less  for  the 
public  at  large,  as  distinguished  from  the  municipality, 
because  they  are  situate  within  the  limits  of  the  latter,  and 
because  the  Legislature  may  have  given  the  supervision, 
control,  and  regulation  of  them  to  the  local  authoritiea. 
The  Legislature  of  the  State  represents  the  public  at  lai^ 
and  has,  la  the  absence  of  special  constitutional  restraint, 
and  subject  (according  to  the  weight  of  more  recent  judicial 
opinion)  to  the  property  rights  and  easements  of  abutting 
owners,  full  and  paramount  authority  over  all  public  ways 
and  public  places."  It  will  be  observed  that  the  learned 
author  distinctly  recognizes  "  the  property  rights  and  ease- 
ments of  abutting  owners,"  and,  subject  to  these,  the  Legis- 
lature "has  full  and  paramount  authority  over  all  pnblic 
ways  and  public  places."  Up  to  within  a  comparatively 
recent  date,  the  current  of  judicial  opinion  drew  a  distinc- 
tion between  cases  where  the  fee  was  in  the  abutting  owner, 
subject  to  street  use  proper,  and  those  where  the  fee  was  in 
the  municipality  in  trust  for  the  use  of  the  public.  In  the 
latter  class  of  cases  it  was  uniformly  held  that  the  power 
of  the  Legislature  to  anthorize  the  construction  of  a  tail- 
road  on  the  street  of  a  city  was  paramount,  and  that  it 
could  delegate  such  power  to  the  local  authorities.  Of  the 
exercise  of  this  power  the  abutting  owner  could  not  com- 
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L  had  no  right  to  compensatioa  for  iojnry  to  his 
caased  by  the  appropriation  of  the  street  to  snch 
In  the  former  class  of  cases  he  was  entitled  to 
tion  for  the  injory  sastained  by  soch  appropria- 
e  case  of  Railroad  Co.  v.  Hartley,  67  111  439, 
this  Tiew.  Mr.  Jastice  Scott,  in  deciding  the 
:  "  A  distinction  has  been  taken  where  the  mani- 
ranting  the  right  to  lay  the  track  owns  the  fee  in 
ts,  and  where  the  fee  remains  in  the  abatting 
d  it  seems  to  as  that  it  rests  on  sound  principle, 
ipported  by  the  highest  anthority."  That  case 
ed  in  January,  1873,  and  such,  it  mustbe  conceded, 
iTeight  of  authority  at  that  time.  Tlien  the  cases 
ton  the  qaestiou  whether  the  fee  was  in  the  pnblio 
ibatter,  in  maayof  them  without  close  inquiry  as 
ct  limitation  of  the  fee  ;  and  it  was  almost  nniver- 

that,  if  the  fee  was  in  the  abutter,  the  Legislature 
:  authorize  a  private  corporation  to  construct  a 
pou  a  public  street  without  compensation  to  the 
and  likewise  it  was  almost  universally  held 
lo  fee  was  in  the  public,  the  Legislature  coald 

the  street  to  be  used  for  such  purpose  without 
tion  to  him.  Since  then  the  whole  subject  has 
i  deliberate  reconsideration,  and  the  weight  of 
licial  decision  seems  to  abrogate  the  distinction, 

the  easements  of  abutting  owners  as  property 
-ming  part  of  the  estate  in  the  property,  except  in 
re  the  public  owns  the  absolute  fee  of  the  street, 
ee  is  not  limited  to  street  nses  proper.  In  such 
endency  is  still  to  hold  that  the  Legislature,  in  the 
F  special  constitutional  restraint,  may  authorize  a 
ompany  to  use  the  street  of  a  city  for  its  roadbed, 
>mpensation  to  the  abutter.  It  might  be  observed, 
that  even  in  this  class  of  cases  there  seems  to  be 
r  satisfactory  reason  why  such  use  of  a  street, 
ipecially  beneficial  to  the  grantee  of  the  franchise, 
fl  a  special  injury  to  the  abutter,  should  be  within 
ite  control  of  the  Legislature,  without  regard  to  the 
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property  rights  of  the  abuttting  owner.  Speaking  of  the 
natare  of  poblic  streets,  and  of  the  rights  of  the  abutter 
and  of  the  public,  Judge  Dillon  (in  section  666a,  Mod. 
Corp.),  observes:  "The  fall  conception  of  the  true  nature 
of  a  public  street  in  a  city,  as  respects  the  rights  of  the 
public  on  the  one  hand,  and  the  rights  of  tlie  adjoining 
owner  on  the  other,  has  been  slowly  evolved  from  experi- 
ence. It  has  been  only  at  a  recent  period  in  our  l^al  his- 
tory that  these  two  distinct  rights  have,  separately,  and 
in  their  relations  to  each  other,  come  to  be  understood  and 
defined  with  precision.  The  injustice  to  the  abntting  owner 
arising  from  the  exercise  of  unrestrained  legislative  power 
over  streets  in  cities  was  such  that  the  abutter  necemarilr 
sought  legal  redress,  and  the  discnssion  hence  ensuing  led 
to  a  more  careful  ascertainment  of  the  natare  of  streets, 
and  of  the  rights  of  the  adjoining  owner  in  respect  thereof. 
It  was  seen  that  he  had,  in  common  with  the  rest  of  the 
public,  a  right  of  passage.  But  it  was  also  farther  seen 
that  he  had  rights  not  shared  by  the  public  at  large,  special 
and  peculiar  to  himself,  and  which  arose  out  of  the  very 
relations  of  his  lot  to  the  street  in  front  of  it ;  and  that 
these  rights,  whether  the  bare  fee  of  the  street  was  in  the 
lot  owner  or  in  the  city,  were  rights  of  property,  and,  as 
such,  ought  to  be,  and  were,  sacred  from  legislative  in^a- 
siou  as  his  right  to  the  lot  itself."  In  support  of  this  view 
of  the  question  he  cites,  among  numerous  other  cases, 
^.ory  V.  Railway  Co.,  supra,  which  is  the  leading  recent 
case  in  New  York  on  this  subject.  In  this  case  Judge 
Danforth,  after  an  elaborate  and  exhaustive  review  of  the 
authorities,  concludes:  "In  whatever  way,  therefore,  we 
view  the  plaintiff's  case,  the  result  is  the  same,  a  right  of 
property  in  the  street  with  which,  until  properly  appro- 
priated and  compensation  made,  the  defendant  cannot 
intermeddle."  3  Dill.  Mun.  Corp.,  §  704;  Lahr  v.  M'd- 
way  Co.,  104  N.  Y.  268  (10  N.  E.  Rep.  628) ;  Railway  Co.  v. 
Brown  (Fla.),  1  South.  Rep.  512;  Mahady  v.  RailroadCo., 
91  N.  Y.  148;  Railroad  Co.  v.  Reinhackle,  15  Neb.  279  (IS 
N.  W.  Rep.  69) ;  Railway  Co.  v.  Cumminsmlle,  14  Ohio  St. 
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}  York  Si.  Ry.  Co.  v.  JiyVi  Nat.  Sank,  135  U.  3. 
ap.  Ct.  R«p.  743^ ;  Railroad  v.  SchnrmetT,  7  Wall. 
eobald  r.  Railway  Co.,  66  Miss.  (6  South.  Rep. 

i  case  the  learned  court  found  that  the  fee  of 
outh  street  is  in  Salt  Lake  City,  in  trust  for  street 
per ;  and  of  this  api)el1ant  does  not  complain. 
9,  under  the  law  as  applied  to  this  class  of  cases, 

have  property  rights  in  the  street  in  front  of  their 

the  street  is  not  subject  to  the  absolute  control  of 
ilatnre,  nor  can  the  Legifilature  confer  such  con- 
B  the  city  council.     While  the  Legislature  can 

municipal  authorities  to  permit  private  corpora- 
onatrnct  and  operate  street  railway  lines  upon  the 
he  authority  thus  conferred  mast  be  exercised 
e  limits  of  reasonable  discretion,  and  not  so  as  to 
y  injure  the  property  of  abutters.  And  this  leads 
[deration  of  the  power  exercised  in  this  case.  Bid 
wancil,  in  granting  the  franchise,  act  within  the 
its  authority,  and  with  a  reasonable  exercise  of 
1  ?  Section  340,  1  Comp.  Laws,  UUh,  1888,  au- 
alt  Lake  City  as  follows:  "To  exclusively  con- 
ilate,  repair,  amend,  and  clear  the  streets,"  etc., 
>en,  widen,  straighten,  or  vacate  streets,"  etc., 
ivent  the  incumbering  of  the  streets  in  any  manner, 
set  the  same  from  any  encroachment  and  injury." 
xcluaively  control  the  streets"  were  taken  alone 
itmed  literally,  it  might  confer  plenary  power, 
,  if  this  were  not  subject  to  judicial  control,  the 
owums  could  have  no  redress,  though  the  injury 
iroperty,  caused  by  acts  of  the  city  council,  might 
rreat,  but  it  is  also  provided  to  "prevent  incum- 
!  the  streets  in  any  manner,  and  to  protect  the 
n  any  encroachment  and  injury  ;"  and  this  is  juat 
jondents  ask  for  in  this  case.  It  is  apparent  from 
■on  that  the  Legislature  intended  to  confer  no 
ftt  would  injarionely  affect  the  property  rights  of 

owners.     Subdivision  S,  §  389,   id.,  r^erring  to 
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the  powers  of  Salt  lake  City,  provides  :  *'  To  direct  and 
control  the  location  of  railroad  tracks  and  depot  grounds 
within  the  city,  and  regulate  or  proliil  it  the  use  of  locomo- 
tive eiijines  thereon,  and  nxay  require  the  cars  to  be  nsed 
williin  til  i  inhabited  portions  thereof  to  be  drawn  or  pio- 
peUed  by  other  power  than  tliat  of  steam."  This  is  the 
statute  law  of  this  territory,  relied  on  by  counsel  for  appel- 
lant, as  applicable  to  this  case.  Construed  in  the  light  of 
reason  and  justice,  these  enactraenta  do  not  authorize  the 
city  council  to  grant  a  railroad  franchise  if  the  conetrRC- 
tion  of  the  road  will  injure  and  materially  depreciate  the 
value  of  the  property  of  abutters.  When  the  railroad 
company  has  obtained,  under  the  law  of  eminent  domaja 
or  otherwise,  in  cases  where  the  streets  are  already  bur- 
dened to  the  extent  that  natural  justice  will  allow  a  right 
of  way,  then  the  council  has  the  power  "  to  direct  and  con- 
trol "  the  location  of  the  tracks. 

According  to  the  evidence,  as  appears  from  the  record  in 
this  case,  Second  South  street  is  one  of  the  principal  bnsi- 
ness  streets  running  east  and  west,  and  at  the  date  of  the 
granting  of  the  franchise  to  the  defendant  and  of  the  trial 
of  the  cause  there  were  in  operation  ujwn  that  street  two 
railroad  tracks,  which  were  located  in  the  centre  of  the 
street,  with  a  line  of  poles  between  them.  There  were  also 
many  electric  light,  telegraph,  and  telephone  poles  placed 
in  line  on  each  side  of  the  street  about  four  feet  from  the 
sidewalk,  and  on  these  poles  were  stretched  nameroos  elec- 
tric wires.  The  two  tracks  in  operation  were  constructed 
with  T  rails,  which  project  several  inches  above  the  surface 
of  the  street,  and  render  the  crossing  of  the  tracks  with  ft 
vehicle  difficultand  dangerous,  the  street  not  being  paved. 
The  appellant  proposed  to  construct  its  tracks  in  a  similar 
way  on  the  north  side  of  the  present  tracks,  and  to  erect 
additional  poles,  which  would  still  further  obstruct  the  ordi- 
nary bavel,  and  render  the  respondents*  property  less  access- 
ible for  business  purposes.  The  tracks  already  upon  said 
street  afford  ample  &cilities  to  run  all  the  cars  Bsceuary 
for  public  convenience;  and  the  oonstraction  of  the  third 
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mid  be  a  serious  irapediment  to  the  ordinary  modtt 
,  SB  it  would  not  leave  sufficient  space  between  the 
•aila  and  the  gutter  for  vehicles  to  pass  each  other 
ety.  Where  the  track  privileges  of  one  rnmpany 
y  street  are  sufficient  for  the  business  of  two  or 
mpanies,  they  should  all  be  required  to  use  them 
Don,  The  construction  of  an  additional  track, 
e  circumstances  of  this  case,  would  be  an  unneces' 
itructiou  to  and  interfere  with  the  ordinary  use 
reet,  and  a  special  injury  to  the  property  rights  of 
ters,  and  on  proper  application  a  court  of  chancery 
LDt  injunctive  relief.  In  such  a  case  an  abutting 
ied  not  stand  by  and  see  his  property  injured  with- 
having  any  means  of  redress.  Dill.  Mun,  Corp.,  § 
ine  V.  RailToad  Co.,  101  N.  Y.  98  {■!  N.  E.  Rep. 
aen  CityRy.  Co.  T.  Ogden  City,  7  Utah,  207  (26 
p.  288)  Pond  v.  Railway  Co,,  112  N.  Y.  186  (19 
;p.  487)  Slory  v.  Railmay  Co.,  svpTa. 
el  for  appellant  insist  that  the  several  findings  of 
;he  effect  that  the  construction  of  the  thii'd  track 
i  an  unreasonable  obstruction  of  the  street,  and 
granting  of  the  franchise  for  that  purpose  by  the 
noil  was  unlawful,  and  an  unreasonable  exercise  of 
in,  are  not  justified  by  the  evidence.  There  appears 
oe  conflict  in  the  evidence  on  this  point,  but,  the 
judge  having  heard  the  evidence,  and  having  had 
irtunity  to  observe  the  manner  and  bearing  of  the 
B  while  testifying,  this  court  will  not  distrub  the 
3ns  reached,  especially  since  the  record  shows  them 
lir  and  logical  deductions  from  the  testimoDj. 
.  case  is  tried  in  a  conrt  sitting  as  a  court  of  chan- 
!  findings  of  fact  are  conclusive  in  the  appellate 
iless  they  are  so  manifestly  erronous  as  to  demon- 
me  oversight  or  mistake.  Wells  v.  WeDs  (Utah), 
Rep.  754 :  Oilman  v.  McCftrmic,  12  Col.  553  (21 
[).  716);  Doe  r.  Vallejo,  29  Gal.  386;  Cnryell  t. 
Cal.  507  ;  CooUdge  v.  Smith,  129  Mass.  arv[.  The 
tveals  no  material  error  committed  during  the  con- 
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dact  of  th«  trial,  and  we  are  of  the  opinion  that  the  act  el 
the  city  cooncU  of  Salt  Lake  Citj  (tranting  ike  franchue  te 
the  appellant  was  unlawful  aa  being  an  iwreaaonable  •xer> 
cisd  of  discretion,  and  is  therefore  of  no  avaU  to  it. 

The  Jndgment  is  afflnned. 

MiNKE,  J.,  concatB. 

norm.—  Sm  note  to  Ormm  t.  OUh  A  Suburban  Mf.  O*.,  pttL 


LotruriLLX  Baggino  Mawufaotueino  Company  t.  Tem 

CXNTBAL  PaSSBNGBB   RaILWAT  CoMPANT. 


Ktnlueky  Court  af  AppeaU,  Oet.  »i,  1S93. 
{9S  K7.  SO ;  afflrming  B  Am.  Eaec.  Cu.  286.) 


Elbotbio  a 


r  RAILWAT. —  Abutttno  owneb. — iHJimcTKUi. 


An  kbutting  owner  IwTiiiK  Bought  to  enjoin  the  oonstructioa  Mid  m^nto- 
nAnoe  of  an  eleotrio  street  railway  upon  the  grounds  (1)  tkat  it  would 
iot«rfere  with  hit  aocufltomed  uaa  of  the  street  for  backing  vehiclee  vf 
to  hia  warehouse ;  and  (S)  would  be  dangerous  to  thooe  redding  or  itaiMf 
buaiuass  on  the  street. 

Held,  that  the  first  ground  would  not  warrant  an  injunotion,  sinoe  tlM 
use  to  be  intorfeiad  with  was  improper  and  farbiddea  by  ordinance. 

AIm  held,  it  appearing  that  the  single  trolley  overhead  system  to  ba  used 
by  the  defendant  was  the  best  yet  devised  ;  that  the  electric  wire  piiwiii. 
not  near  abutting  building*,  but  in  the  center  of  the  street ;  that  U>« 
voltage  required  to  run  electric  cars  is  not  high  enough  to  be  dangwoiA 
but  that  danger  arises  only  from  oontaot  with  brokea  telegr^th  or  tele- 
phone wires  falling  upon  the  trolley  wire  ;  that  the  daagar  and  inon- 
vanienoe  are  trifling  oompared  to  the  publie  benefit ;  and  that  the 
plaintiS  had  not  shown  unreasonable  or  illegal  interferenco  with  hii 
rights,— that  the  application  for  a  temporary  injunction  was  profMtlr 
ditmiseed. 

Appeal  from  order  of  LoaisTille  Law  and  Bqni^  Conit, 
setting  aside  preliminary  injunction. 

The  facta  are  folly  set  forth  in  the  opinion  below,  9  Abl 
Eleo.  Cams,  2d6,  which  is  here  affirmed. 


KENTUCKY,  1893. 


Manufacturing  Co.  t.  Railway  Oa 


.  F.  Hargis,  for  appellant. 

phrey  dt  Davie,  for  appellee. 

e  Lbwib  delirered  the  opiDion  of  the  'court :  The 
ile  Bagging  Manufactnring  Company,  a  corporation, 
tthis  action  for  an  injunction,  which  was  temporarily 
1,  restraining  the  Central  Passenger  Railway  Ck>m- 
i  corporation,  and  its  officers,  from  constructing  or 
ng  an  electric  railway  on  Walnut  street,  between 
inth  and  Twentieth  streeta,  in  the  dty  of  Lonisvitle, 
ilaintiff  has  a  large  building  used  for  manufacturing 
f.  H.  R.  ThompsoD,  judge  of  the  Louisville  City 
tne  also  enjoined  from  proceeding,  until  termination 
iction,  to  try  J.  J.  Tapp,  president  of  plaintiff  and 

npon  warranto  against  them  for  catting  down  and 
ig  posts  erected  by  the  railroad  company  for  oae  in. 
Dg  its  cars. 

ight  to  construct  and  operate  by  electricity  the  rati- 
on Walnut  street,  it  appears,  had  been,  before  the 
mu  commenced,  granted  to  the  company  by  resola- 
r  ordinance  of  the  general  council  of  the  city  of 
He,  duly  passed,  la  pursuance  of  authority  conferred 

of  the  G^eneral  Assembly.  And  as  exercise  of  such 
ed  authority  by  municipal  legislation  has  been  often 
aed  and  recognized  by  this  court,  the  right  so  given 
Central  Passenger  Railway  Company  must  be 
id  as  valid  and  effectual  as  if  conferred  directly  by 
leral  Assembly.  Moreover,  as  legislative  power  to 
se  construction  of  a  railway  upon  a  public  street, 
^ration  of  it  by  even  steam,  has  been  distinctly  and 
eld  by  tiiis  eoart  to  exist,  we  see  no  reason  to  deny 
to  likewise  authorize  construction  of  such  railway  to 
ated  by  electricity.  For  it  is  well  settled  that  the 
I  public  street  for  travel  and  transportation  by  means 
ray  oars  falls  within  the  purposes  for  which  streets 
iblished  and  dedicated.  And  it  is  only  when  other 
'.  travel  and  transportation  are  prevented  or  unreason- 
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ably  obstracted  that  coarts  can  interfere  to  either  enjoin  or 
limit  operation  of  railroads  npon  a  pnblic  street. 

It  therefore  seems  to  ns  the  simple  inquiry  in  this  case  is 
whftther  the  manner  in  which  the  railway  under  considprs- 
tion  has  been  or  is  designed  to  be  constracted  and  operat:4:Kl 
issach  as  to  clearly  impose  a  new  and  additional  burden 
npon  the  land  of  plaintifF  abutting  Walnnt  street,  and,  as 
a  consequence,  entitling  him  to  previous  compensation  for 
the  right  of  way. 

The  first  ground  of  complaint  by  plaintiff  is  that  the 
railway  track  constructed  in  front  of  its  manufactaring 
establishment  will  prevent  loading  and  unloading  vehicles 
used  in  transporting  its  goods  and  raw  material  in  the 
manner  heretofore  done,  which  is  by  backing  the  wagon  or 
dray  up  to  and  at  right  angles  with  the  sidewalk.  The 
answer  to  that  complaint  is,  first,  that  such  way  of  loading 
and  unloading  necessarily  aerioosly  obstructs,  not  merely 
operation  of  every  donble  track  railway,  but  proper  use  of 
a  street  for  all  other  vehicles;  second,  there  appears  to  be 
an  ordinance  of  the  general  council  prohibiting  loading  and 
unloading  of  vehicles  in  that  mode. 

The  next  ground  is  that  operating  an  electric  railway 
car  upon  a  public  street  is  dangerous  to  those  who  reside  or 
do  business  thereon.  Practical  application  of  electricity 
as  a  power  to  drive  machinery  or  to  move  carriHges,  as  also 
for  illuminating  purposes,  is  of  recent  date,  and  itis shown 
the  system  best  Eidapted  for  the  purpose,  if  yet  discovered, 
is  by  no  means  a  perfect  one.  The  evidence  of  experts  and 
men  having  actnal  experience  shows  that  three  diiTereot 
systems  for  moving  railway  cars  by  electricity  have  beea 
tried  in  this  country,  viz.,  the  underground  condnit  system, 
storage  batterysystem,  and  that  of  the  overhead  wire.  And 
it  fully  appears  that  the  two  first  are  as  yet  so  defectira 
or  imperfect  that,  of  several  hundred  electric  railways  in 
operation,  there  are  not  a  dozen  to  which  either  system  has 
been  applied,  all  others  being  run  by  the  overhead  wire  or 
trolley  system,  the  same  nsed  by  the  Central  Passenger 
Railway  Company. 
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[j  electrical  power  in  that  way  reqniies  erection 
^  of  the  sidewalk,  on  each  nde  of  a  street,  of  tall 
>nt  130  feet  apart,  aod  from  the  top  of  opposite 
bretched  across  the  street  a  sustaining  wire,  which 
the  electric  wire  ttiat  is  thus  snspended  over  the 
'  the  railway  track,  and  from  which,  by  means  of 
y  pole,  the  electric  current  is  connected  with  the 
ic^  under  the  car. 

be  thus  seen  that  the  electric  wire  is  not  like  tele- 
Lephone,  and  electric-light  wires,  near  to  bnild- 
;  suspended  over  the  railway  track.'  It  further 
,hat  the  electric  pressure,  measured  by  volts,  re- 

drive  a  street  railway  car  is  not  so  great  as  to 
r  seriously  injure  a  person  or  animal  coming  in 
itact  with  it ;  injury,  when  it  is  produced,  result- 
vbere  a  broken  or  detached  telephone  or  telegraph 

on  it. 

deace  in  this  case,  which  need  not  be  considered 
shows  that,  although  newand  not  fully  perfected, 
y  system  of  operating  street  raQway  care,  when 
adjusted  and  superrised,  is  not  much,  if  any, 
gerouB  than  horse-power  and  much  less  so  than 
wer,  applied  in  the  same  way.  Moreover,  while 
[way  cars  thus  operated  go  at  greater  speed,  are 
ifortable,  and  must  in  time  become  a  cheaper  mode 
,  they  can  be  more  easily  controlled  than  horse 

do  not  really  more  obstruct  the  streets  or  inter- 
uonabty  with  business  transacted  thereon. 
)fore  seems  to  as  that  in  view  of  the  benefit  and  ' 
ice  to  the  public  of  electric  cars  thus  operated, 
laratively  little  inconvenience  or  danger  they  are 
Lnals,  it  would  be  going  beyond  the  province  of  a 
I  contrary  to  decided  weight  of  jndicial  anthority, 
(w  limit  tiieir  use ;  especially  when  a  party  seeking 
edy  le  signally,  as  has  the  plaintiff  in  this  case, 
ihow  ke  has  been   unreasonably  obstmeted   or 

iH  his  business,  or  that  his  rights  have  been 
interfered  wMl 
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The  jndgment  dissolving  the  tempoEsry  injnaeikoii  vad 
diemisaing  the  actioa  is  affirmed. 

N0T&— 8m  note  to  next  oaM. 


Jakks  E.  Gkeen  y.  The  Cttt  A  SvB0BBAir  Railitat 

COHPANr   AND  THS  BaLTIHOKS  AND   TOBKTOWll  TVM- 

piKB  Road. 

Mart/land  Court  of  AppiaU,  Jim.  11,  IM^ 

(18  Atl.  Rep.  SS«.) 

Eleotbio  railwat  on  TOBMPiKX. — ABurriNa  owhkb. 


A  turnpike  oompony  tukd,  bj  sucoeasive  atatntea,  obtaiuMl  Um  right  te 
lay  a  railroad  track  on  Iti  rond ;  to  grant  to  another  oompany  its  privi- 
leges and  franchiaes ;  to  use  on  he  railway  ■ '  any  motire  power  or  sj^rtem 
of  traction  whatever,"  and  to  lay  an  additional  track  wher»  on^  om 
existed. 

Held,  that  ita  grantee  had  the  right  to  ojse  and  occupy  part  of  the  tum^ke 
road  for  an  electrio  railroad,  without  compensation  to  an  owner  of  lamd 
bounded  by  the  turokpike,  but  having  no  reversionary  intereat  in  the 
lund  occupied  by  it.  Such  owner  ia  not  entitled  to  an  injaBotiai 
restraining  the  railroad  company  from  changing  the  grade  of  ttie  road, 
although  it  imiiedee  his  ingress  and  egress  ;  it  appearing  that  the  pro- 
posed new  grade  conforms  to  the  requirements  of  the  charter  of  ^ 
turnpike  company  ;  although  a  different  grade  had  been  in  oae  tor  mora 
than  sixty  years,  in  conformity  to  which  adjaoent  land  had  beoi  buDt 
upon  and  improved. 

The  construction  and  maintenance  ot  an  eleotrio  railroad  does  not  impan 
an  additional  servitude  bo  as  to  entitle  an  abuttin|;  owner  te  omnpensa- 
lion  therefor,  although  when  the  original  oompensation.  was  made  and 
the  construction  of  the  turnpike  authoriied,  neither  an  electrio  B«r  any 
other  railway  wae  oontemplated. 

Case  of  this  seriea  oited  in  opinion  :  KocHt.  NorlKAve.  Rn.  Oo.,fo*L 

Appeal  by  plainttfF  from  decree  of  Circnit  Court,  Balti- 
timore  County,  denying  application  for  iojonctioii  and 
damages.     Facts  stated  in  opinion. 


MARYLAND,  1894. 


Green  v.  Railway  Co. 


Pinkney  Whyte,  William  H.  Keech,  and  Z.  H. 
ir  appellant. 

r.  Covitn  and  E.  J.  D.  Gross,  for  appellees. 

J. :  The  bill  was  filed  in  this  caae  by  the  appel- 
nst  the  appellees,  and  prays  for  an  injnnction  to 
the  defendants,  and  each  of  them,  from  making  or 
to  be  made  any  embankment  or  fill  on  the  Balti- 
forktown  Tnmpike  Road  in  front  ot  appellant's 

;  also  for  pecuniary  damages  and  for  general 
!t  alleges,    in    substance,    that   appellant    is    the 

a  lot  which  fronts  and  abuts  50  feet  on  the  tnrn- 
i,  and  is  improved  by  a  dwelling  house  occupied 
lant ;  that  the  only  access  to  said  house  and  lot 
he  said  turnpike  road  ;  that,  although  the  grade 
ad  had  been  established  for  60  or  more  years,  the 
)  had  been  for  some  months  past  engaged  in  con- 
:  a  new  roadway  on  the  easterly  side  of  the  tnrn- 
3,  which  was  to  be  used  as  a  railway  upon  which 
to  be  propelled  by  electricity  ;  that,  in  thus  con- 
;  the  said  roadway  or  railway,  cuts  of  10  feet  and 

had  been  made  in  some  places,  and  in  other  places 
nents  or  fills  of  10  feet  and  upwards  had  been 
;hat  one  of  the  said  iills  had  been  made  on  the 
side  of  sjiid  turnpike  road,  in  front  of  appellant's 
)0ut  6  feet  above  the  bed  of  the  turnpike  ;  that  the 
9  were  about  to  extend  said  fill  to  the  weat,erly  aide 
irnpike  along  and  up  to  appellant's  premises,  by 
'  which  lie  will  be  deprived  of  or  seriously  hindered 
jht  of  access  to  his  property  from  the  turnpike,  and 
e  of  his  property  greatly  diminished  and  almost 

destroyed,  etc.  It  further  alleges  that  improve- 
ere  made  by  persons  owning  property  abutting  on 
pike  road  on  the  belief  that  the  grades,  which  had 
iblished  for  60  years  or  longer,  could  not  b«  right- 
inged  to  the  injary  of  such  persons,  thus  depriving 
access  to  and  egress  from  their  property.     It  is  also 
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alleged  that  a  judgment  at  law  against  the  railroad  com- 
pany would  be  of  no  avail  by  reason  of  a  mortgage  against 
its  property,  and  that  no  action  has  been  taken  by  the 
appellees  to  make  compensation  to  appellant  for  the  injury 
done  and  about  to  be  done,  if  permitted,  to  his  proi)erty. 
The  charge  is  then  made  that  it  will  be  in  violation  of  sec- 
tion 40  of  the  third  article  of  the  Constitution  of  Maryland 
to  permit  the  appellees  to  proceed  without  first  making 
just  compensation,  as  it  will  be  such  a  taking  of  the 
private  property  of  appellant  as  is  forbidden  by  the 
Constitution,  except  upon  payment  of  just  compensation 
first  being  made.  The  defendant  companies  filed  separate 
answers,  each  of  which  denies  that  the  railway  com[)any 
was  grading  the  road,  but  admits  that  the  turnpike  com- 
pany was,  and  claims  that  it  was  authorized  to  do  so  by  its 
charter  and  the  amendments  thereto.  They  claim  that  the 
turnpike  company  has  the  right  to  change  the  grades  in  the 
road  as  may  be  necessary,  and  that  the  estate  of  the  plaint- 
iff in  his  property  abutting  upon  said  road  is  always  subject 
to  the  right  of  the  said  turnpike  company  to  alter  its  grades 
as  public  convenience  should  require  &om  time  to  time. 
Various  acts  of  the  General  Assembly  are  cited  in  the 
answers,  and  the  decision  of  this  court  in  Peddicord^s  Case^ 
34  Md.  463,  is  relied  on  as  establishing  the  right  of  the 
turnpike  company,  under  its  charter,  to  make  the  changes 
complained  of.  They  admit  that  the  railway  company 
proposes  to  use  electricity  as  a  motive  power  on  its  road. 
They  deny  that  appellant  has  an  interest  or  property  in  the 
premises  which  should  be  acquired  by  process  of  eminent 
domain.  The  evidence  differs  somewhat  as  to  the  height  of 
the  proposed  fill  in  front  of  appellant's  lot;  that  of  plaint- 
iff showing  that  it  will  be  from  about  six  feet  at  the  highest 
I>oint  to  a  little  over  four  feet  at  the  lowest  above  the 
former  level  of  the  road,  while  that  of  defendants  shows 
that  it  will  be  over  four  feet  at  the  highest  point  and  less 
than  three  feet  at  the  lowest  point.  There  is  the  usual  con- 
trariety of  opinion  of  witnesses  as  to  the  effect  of  the  con- 
^templated  changes  on  the  value  of  the  property.    The  court 
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vr  dissolved  the  temporary  injnnctioa  previonsly  grant- 
>eiDg  of  opinion  that  Peddicord's  Cote  was  conclnaive 
lis  one. 

le  damage  specially  complained  of  by  appellant  is  the 
;ed  intei-f  erence  with  the  ingress  and  egress  to  and  from 
property  by  the  proposed  change  of  the  grade  of  the 
pike  road,  which  had  been  established  for  sixty  or  more 
s.  This,  he  claims,  constitutes  a  taking  of  private 
ertr,  within  the  meaning  of  article  3,  §  40,  of  the  Con^ 
tion,  which  forbids  private  property  from  being  taken 
>ablic  nses  without  compensation  being  first  made  or 
ered.  So  far  as  there  will  be  any  interference  with 
illant's  access  to  the  road,  it  will  be  cansed  by  the 
ge  of  the  grade,  and  not  by  the  electric  railway,  and, 
}ngh  it  may  be  tnie  that  there  wonid  have  been  no 
ge  in  the  grade  of  the  turnpike  if  an  electric  road  was 
contemplated,  the  first  point  that  suggests  Itself  for 
consideration  is  whether  the  change  in  the  grade  can 
nUy  be  made  for  any  purpose  onder  the  circamstances 
is  case.  If  we  answer  this  qaestion  in  the  aflirmative, 
inst  then  determine  whether  the  fact  that  the  defend- 
,  or  either  of  them,  propose,  as  they  admit,  to  bnild  or 
tract  an  electric  railway  on  this  changed  grade  will 
(y  a  court  of  equity  in  giving  the  relief  sought  in  this 
The  act  of  1804,  c.  61,  which  incorporated  the  defend- 
tompike  company,  also  incorporated  the  Baltimore  & 
lerick  Turnpike  Boad  and  the  Baltimore  &  Reisters- 
t  Tompike  Road  ;  imposing  the  same  duties  and  vest- 
the  same  powera  in  each.  The  court,  in  Peddicord's 
'y  which  Involve  the  rights  and  powers  of  the  Balti- 
)  &  Frederick  Turnpike  Road,  referred  at  length  to  the 
JOS  acts  of  Assembly  which  affected  those  three  com- 
es, and  hence  it  will  not  be  necessary  to  quote  as  fully 
I  them  as  we  might  otherwise  do  ;  but  we  will  briefly 
:  to  such  portions  of  them  as  may  be  applicable.  The 
af  1787,  c.  23,  was  the  earliest  legislation  in  this  State 
igard  to  turnpikes.  That  act  provided  that  the  roads 
VOL.   IV— 14. 
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should  be  cleared  62  feet  in  width,  grabbed  and  stoned  40 
feet,  and  also  provided  for  ditches,  when  necessary,  of  6 
feet  in  breadth.  The  act  of  1801,  e.  77,  provided  that  the 
road  should  be  cleared  for  the  width  of  66  feet,  and  that  21 
feet  thereof  should  be  turnpike  roads.  Under  those  acts, 
the  roads  were  in  charge  of  public  officers,  and,  as  they  had 
failed  to  meet  the  demand  for  good  roads,  the  act  of  1804, 
c.  61,  was  passed,  and  the  companies  thus  organized  were 
authorizedjto  make  their  turnpikes  on  the  roads  already  exist- 
ing, which  they  did.  The  seventeenth  section  of  that  act 
required  the  companies  to  keep  the  roads  open  to  the  same 
width  as  they  were  originally  laid  out  and  confirmed  by  the 
commissioners  of  review  and  acts  of  Assembly  previously 
passed,  and  to  make  artificial  roads  at  least  20  feet  in  width 
of  some  hard  substance,  so  as  to  secure  a  firm,  and  as  near 
as  the  materials  would  reasonably  admit,  an  even  surface, 
and  *'so  nearly  level  in  its  progress  as  that  it  shall  in  no 
place  rise  or  fall  more  than  will  form  an  angle  of  four 
degrees  with  an  horizontal  line,"  etc.  The  acts  of  1787  and 
1804  provided  for  compensation  to  the  property  owners  for 
such  damages  as  they  sustained  by  reason  of  the  roads 
passing  through  their  lands.  The  lands  occupied  by  this 
company  were  presumably  paid  for,  as  provided  for  by  the 
said  acts ;  and  by  the  acts  of  1804,  the  company  was 
required  to  pay  Baltimore  county  for  the  money  expended 
by  it.  The  deed  of  the  plaintiff  does  not  attempt  to  con- 
vey to  him  any  interest  in  the  land  occupied  by  the  road^ 
but,  on  the  contrary,  limits  his  lines  to  the  westerly  boun- 
dary of  the  road.  It  is  not  pretended  that  the  turnpike 
company  had  ever  complied  with  the  requirement  of  its 
charter  to  build  the  road  ^^  so  nearly  level  in  its  progress 
as  that  it  shall  in  no  place  rise  or  fall  more  than  will  form 
an  angle  of  four  degrees  with  an  horizontal  line,"  etc.,  but 
it  is  claimed  for  the  appellant  that  the  turnpike  com- 
pany cannot  now  change  the  grade,  especially  after  the 
acceptance  of  the  acts  of  1809,  c.  2,  1811,  and  c.  202,  which 
virtually  admitted  that  the  company  had  complied 
with  its  charter.    The  intent  and  effect  of  those  acts,  how- 
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ever,  as  was  said  in  PeddicarcPs  case^  were  to  relieve  the 
companies  from  the  liability  of  having  their  property  revert 
to  the  counties,  and  they  did  not  operate  as  an  agreement 
between  the  Legislature,  the  land  owners,  and  the  company 
that  the  then  existing  status  of  the  road,  in  respect  to 
grading,  was  to  be  its  determinate  condition,  and  that  from 
thenceforth  abutting  property  holders  could  not  be  inter- 
fered with  by  any  new  or  changed  grade.  No  act  of  the 
general  assembly  has  been  passed  which  took  away  the 
right  of  the  company  to  conform  to  the  grade  contemplated 
by  its  charter,  even  if  those  above  cited  have  relieved  it 
from  the  requirement  of  doing  so.  It  can  hardly  be  con- 
tended that,  because  the  Legislature  relieves  a  company 
from  a  penalty  or  forfeiture  of  certain  rights,  incurred  by 
reason  of  its  failure  to  comply  with  the  requirements  of  its 
charter,  it  can  never  thereafter  comply  with  them.  Nor  is 
it  sound  reasoning  to  say  that,  inasmuch  as  this  company 
had  been  violating  its  charter  for  60  or  80  years,  it  should 
be  forever  thereafter  required  to  violate  it.  We  cannot 
adopt  api)ellant's  i)osition  that,  because  the  grade  in  front 
of  his  property  had  been  established  (as  it  existed  before  the 
work  referred  to  in  these  proceedings  was  commenced)  for 
mo  or  more  years,  therefore  it  cannot  now  be  changed,  and 
that  the  turnpike  company  is  estopped  from  asserting  its 
rights  to  change  it,  notwithstanding  the  requirements  in  its 
charter.  In  Ooszler  v.  Corporation^  6  Wheat.  593,  an 
oidinance  had  been  passed  by  which  it  was  ordained  ^*  that 
the  said  level  and  graduation  when  signed  by  the  said  com- 
miBsioners  or  a  majority  of  them  and  returned  to  the  clerk 
of  this  corporation  shall  be  forever  thereafter  considered  as 
the  true  graduation  of  the  streets  so  graduated  and  be 
binding  upon  this  corporation  and  all  other  persons  what- 
ever and  be  forever  thereafter  regarded  in  making  improve- 
ments upon  said  street."  The  plaintiff  made  his  improve- 
ments according  to  the  graduation  made  and  returned  to 
the  clerk.  Subsequently,  the  corporation  proceeded  to 
change  the  grade,  and  to  cut  down  the  street  by  the  plaint- 
house.    The  pliaintiff  was  refused  relief  by  the  court 
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below,  and  the  Supreme  Court  of  the  United  States,  through 
Chief  Justiee  Marshall,  affirmed  the  decision  on  the 
ground  that  the  power  to  grade  the  streets  of  the  city  was 
a  continuing  power,  and  that  the  corporation  could  alter 
the  grade  from  time  to  time.  The  court  said,  ^^  It  cannot 
be  disguised  that  a  promise  is  held  forth  to  all  who  should 
build  on  the  graduated  streets  that  the  graduation  should 
be  unalterable ; "  but  it  held  that  the  corporation  could 
not  abridge  its  power  of  changing  the  grades  of  its  streets, 
which  the  Legislature  had  given  it  the  power  to  do. 

In  this  case  the  appellant,  by  an  examination  of  the 
charter  of  the  turnpike  company  and  the  amendments 
thereto,  could  have  ascertained,  not  only  that  there  was 
nothing  in  them  to  prevent  a  change  of  the  grade,  but 
that  the  charter  required  a  different  grade  from  the  one  in 
use  when  he  purchased  his  property.  Circumstances, 
might,  as,  in  fact,  they  did,  arise  which  would  make  it 
desirable  for  the  company  and  the  public  to  have  their  road 
as  nearly  level  as  possible,  and  no  valid  reason  has  been 
assigned  why  it  should  not  be  permitted  to  improve  the 
grade  of  its  road.  But  we  think  the  case  of  Peddicord  v. 
Railway  Co.^  34  Md.  463,  already  cited,  is  conclusive  of 
this  question.  That  case  determined  the  rights  of  the 
Baltimore  &  Frederick  Turnpike  Road,  which,  as  stated 
above,  was  chartered  by  the  same  act  as  the  Baltimore  & 
Yorktown  Turnpike  Road.  In  that  case  the  roadbed  was 
cut  down  at  the  point  complained  of,  while  in  this  it  was 
filled ;  but  of  course  there  could  be  no  difference,  so  far  as 
the  rights  of  the  abutting  land  owners  are  concerned.  This 
court  said,  on  page  474,  that  ^^  the  commissioners  under  the 
act  of  1787,  and  the  other  authorities  provided  by  the  act  of 
1801,  had  the  right,  we  think,  and  it  was  their  duty,  to  cut 
down  the  bed  of  the  road  from  time  to  time  to  any  extent 
that  was  useful  and  beneficial  to  the  road,  and  promoted 
the  convenience  of  the  public  in  using  it)  and  this  right  and 
duty  were  transferred  to  the  president,  managers  and  com- 
pany of  the  Baltimore  &  Frederick  Turnpike  Road  by  the 
act  of  1804."     Again,  it  is  said,  on  page  477:  "  Our  concln- 
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sion  is  that  the  turnpike  company  acquired  by  its  charter 
the  right  to  grade,  pave  and  use,  in  any  manner  that  would 
promote  the  benefit  and  convenience  of  the  public,  for  the 
purpose  of  a  public  highway,  the  whole  66  feet  of  roadway, 
or  any  part  thereof,  not  less  than  twenty  feet  wide,  and  to 
grade  the  same  to  any  angle  less  than  four  degrees,  and 
that  it  retained  that  right  up  to  the  contract  entered  into 
between  it  and  the  appellee,  and  that  the  holding  of  the 
appellant  was  subject  to  that  right  by  the  company." 
Being  of  the  opinion  that  the  turnpike  company  has  the 
right  to  change  the  grade  of  its  road  in  front  of  appellant's 
property,  it  follows  from  what  we  have  said  that  he  is  not 
entitled  to  compensation  for  any  injuries  to  his  property 
caused  by  such  change  in  the  grade.  As  was  said  by  Justice 
Gbieb,  in  Smith Y.  Washington  Corp,^  20 How.  136:  "The 
plaintiff  may  have  suffered  inconvenience  and  been  put  to 
expense  in  consequence  of  such  action  ;  yet,  as  the  act  of 
defendants  is  not  unlawful  or  wrongful,  they  are  not 
bound  to  make  any  recompense.  It  is  what  the  law  styles 
*  damnum  absque  injuria.^  Private  interests  must  yield  to 
public  accommodation,"  etc. 

It  is  contended,  however,  that  the  appellees  cannot  build 
an  electric  railway  on  the  road  without  compensating  the 
property  owners  for  this  *' additional  servitude,"  as  it  is 
alleged  to  be.  The  proof  in  the  case  is  that  the  turnpike 
company  was  doing  the  grading,  which  is  the  act  specifi- 
cally complained  of  in  the  bill,  and  which  we  have  deter- 
mined it  had  the  right  to  do.  The  tracks  of  the  railway 
company  occupy  about  one-third  of  the  right  of  way  of  the 
road.  They  are  to  be  laid  on  the  easterly  side  of  the  turn- 
pike road.  There  will  be  considerably  more  space  outside 
of  the  railway-  tracks  than  the  charter  requires  to  be  mac- 
adamized. The  grade  will  be  more  desirable  for  the  travel- 
ing public,  and  the  property  owners  on  the  road  will  have 
the  benefit  of  rapid  transit.  By  the  act  of  1860,  c.  269,  the 
turnpike  company  was  authorized  to  lay  a  railway  track  on 
the  road  between  Towson  and  Baltimore,  and  by  the  act  of 
1872,  e.  3S7,  it  was  authorized  to  grant  unto  another  com- 
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pany  the  railway  privileges,  franchises,  etc.,  whicli  it  held. 
By  the  act  of  1800,  c.  225,  it  was  authorized  to  use  for  the 
propalsion  of  cars  on  its  railway  tracks  ^'any  motive 
power  or  system  of  traction  whatever,"  and  to  lay  down  an 
additional  railway  track  upon  the  bed  of  the  turnpike 
road  where  only  a  single  track  existed,  '^  provided  that  no 
motive  power  or  system  of  traction  other  than  horses  shall 
be  made  use  of  by  the  said  corporation  within  the  limits  of 
the  city  of  Baltimore  without  the  consent  of  the  mayor 
and  council  of  Baltimore."  On  June  1,  1892,  the  turnpike 
company  granted  its  railway  privileges  to  the  Baltimore 
Union  Passenger  Railway  Company,  and  the  City  &  Sub- 
urban Railw  Company  became  the  successor  to  those 
rights.  We  find,  then,  that  the  defendant  railway  com- 
pany has  obtained  the  rights  and  privileges  of  the  turn- 
pike company,  which  had  received  express  authority  from 
the  Legislature  to  buUd  railway  tracks  on  its  road,  and  to 
use  "  any  motive  power  or  system  of  traction  "  for  the  pro-  * 
pulsion  of  cars.  That  authority  certainly  included  the  use 
of  electricity,  especially  as  it  was  granted  in  1890,  at  a 
time  when  that  motive  power  for  cars  was  very  generally 
used.  It  would  seem  to  be  perfectly  clear,  then,  that  this 
legislative  grant  so  far  legalized  the  use  and  occupation  of 
part  of  this  road  for  an  electric  railway  as  to  protect  the 
company  from  punishment  for  the  maintenance  of  what 
might  otherwise  be  a  public  nuisance. 

It  only  remains  to  determine  whether  the  rights  of  the 
appellant  will  be  so  specially  affected  as  to  entitle  him  to 
the  restraining  power  of  a  court  of  equity  to  prevent  the 
electric  railway  from  being  built  or  used,  under  the  circum- 
stances of  this  case.  As  we  have  already  seen,  the  appel- 
lant has  no  interest  in  the  land  occupied  by  the  turnpike 
company,  and  hence  is  not  entitled  to  compensation  as  an 
owner  of  the  reversionary  interest  therein.  If  he  is 
entitled  to  the  interference  of  a  court  of  equity  at  all, 
it  must  be  by  reason  of  some  special  injury  he,  as  an 
owner  of  abutting  property,  has  sustained  or  will  sus- 
tain, which  will  amount  to  a  taking  of  his  property,  within 
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the  meaning  of  the  constitutional  provision  above  referred  tg. 
He  IB  not  entitled  to  protection  against  mere. consequential 
damages,  which  he  suffers  in  common  with  others ;  and  we 
have  already  said  he  is  not  entitled  to  compensation  for 
the  interference  with  the  ingress  and  egress  to  and  from  his 
lot  on  account  of  the  changes  of  the  grade,  as  we  have 
determined  that  the  turnpike  company  had  the  right  to 
make  such  changes.  It  is  doubtless  true  that  neither  the 
Legislature  of  1787,  nor  the  property  owners  from  whom 
the  lands  on  which  the  road  is  built  were  obtained,  contem- 
plated  the  building  of  a  railway  on  this  road— especially 
one  OQ  which  c^rs  were  to  be  moved  by  the  use  of  electricity  ; 
but  it  is  equally  true  that  the  law  would  not  require  this 
to  be  continued  as  a  ^^  dirt  road,"  simply  because  it  was 
originally  constructed  in  that  way.  This  road  will  illus- 
trate the  progress  that  has  been  made  within  the  past  cen- 
tmy.  At  first,  it  was  a  poorly  constructed  dirt  road. 
Then  it  became  a  turnpike.  Then  part  of  its  right  of  way 
was  occupied  by  a  horse-car  railway,  which,  in  its  turn, 
must  now  give  way  to  an  improved  method  of  travel 
on  public  highways.  To  quote  from  PeddicorcPs  case,  on 
page  481 :  ^'It  may  be  said  to  have  been  within  the  legal 
contemplation  of  all  that  it  was  to  be  used  for  all  purposes 
by  which  the  object  of  its  creation  as  a  public  highway 
oonld  be  promoted."  In  that  case  it  was  expre§sly  decided 
that  the  building  of  a  horse-car  railway  on  the  Baltimore 
i  Frederick  turnpike  was  not  a  new  servitude.  This  couit 
has  also  determined,  in  Hodges  v.  Railway  Co.,  68  Md. 
6u3,  that  the  use  of  the  streets  of  a  city  or  town  for  the 
purposes  of  a  horse  railway  is  not  an  additional  servitude, 
for  which  adjoining  lot  owners  are  entitled  to  compensation ; 
and  in  Hiss  v.  Mailway  Co.,  62  Md.  242,  the  same  doctrine 
was  applied  to  a  road  or  street  just  outside  of  the  corpo« 
rate  limits  of  the  city  of  Baltimore.  In  fact,  this  may  be 
accepted  as  the  established  law  of  this  country^  with  very 
few  exceptions.  Many  of  the  cases  on  the  subject  are  col- 
lected in  the  note  to  section  82,  in  Booth  on  Law  of  Street 
BaUways.    Some  of  these  authorities  have  distinguished 
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between  horse-car  railways  in  the  streets  of  cities  and 
towns,  and  those  on  the  country  roads;  bnt  if  we  were 
inclined  to  adopt  the  distinction  at  all,  we  would  not  under 
the  circumstances  of  this  case,  especially  as  the  question  is 
settled  in  a  case  so  similar  to  tUs  as  that  of  Peddicordy 
8upra.  As  the  use  of  electricity  as  a  motive  i>ower  is  com- 
paratively new,  there  have  not  been  as  many  decisions  con- 
cerning electric  railways  as  horse-car  railways;  but  we 
are  not  without  authorities  on  the  question  whether  they 
constitute  new  servitudes  which  entitle  abutting  owners 
to  compensation.  Those  from  other  States  might  be 
cited,  but  the  recent  case  of  Koch  t.  Railway  Co.^  76  Md. 
223,  23  Atl.  463,  decided  that  a  street  is  a  way  set  apart 
for  public  travel,  and  the  use  of  electricity  for  propel- 
ling street  cars  is  but  a  new  and  improved  motive  power, 
in  no  mauner  inconsistent  with  the  uses  and  purposes  for 
which  streets  were  opened  and  dedicated  as  ways  for  public 
travel ;  that  the  mayor  and  City  Council  of  Baltimore  had 
the  power  to  authorize  this  use  of  electricity,  and  that  tiie 
use  does  not  impose  a  new  servitude  upon  the  streets,  so  as 
to  entitle  abutting  lot  owners  to  additional  compensation. 
Of  course,  the  railway  company  may  make  itself  liable  to 
the  appellant  by  a  negligent  construction  or  maintenance  of 
the  road.  Those  using  electricity  as  a  motive  power  on 
public  highways,  such  as  the  turnpike  referred  to  in  this 
case,  must  remember  that  they  have  not  the  exclusive  right 
to  the  highway,  and  must  respect  the  rights  of  others 
equally  entitled  to  use  it.  If  they  do  not,  of  course  the 
law  will  require  them  to  do  so.  It  will  be  incumbent  on 
the  turnpike  company  to  keep  the  road  in  proper  conditioD 
for  vehicles  other  than  street  cars,  and  of  the  width  re- 
quired by  its  charter.  The  railway  company  must  so  con^ 
struct  its  tracks  and  run  its  cars  as  not  to  unnecessarily  er 
improperly  interfere  with  the  rights  of  others  in  the  use 
of  this  public  highway.  If  either  company  fails  to  dis- 
charge its  duJes  to  the  public,  the  proper  tribunal  will  give 
relief  to  those  injured  ;  but  we  cannot  anticipate  defaults 
or  acts  of  negligence  on  the  part  of  the  defendant  com- 
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panies,  or  either  of  them,  and  must  dispose  of  this  case  as 
it  is  now  presented  to  ns.  We  think  it  clear  that,  under 
the  evidence  and  the  authorities  — especially  Peddicord^s 
case,  which  we  have  lio  desire  to  disturb  or  modify  —  the 
appellant  is  not  entitled  to  the  relief  asked  for  in  this  case, 
and  the  decree  of  the  court  below  mast  be  affirmed.  Decree 
affirmed,  with  costs  to  the  appellees. 


N0TB.>-In  BuffcUo,  dbc.  By.  Co.  ▼.  Dubois  Traeiion  Pan.  By.  Co.f 
Pennsylvaiiia  Supreme  Court,  May  2,  1892,  24  Atl.  R.  179,  the  question  at 
iasoe  was  the  right  of  an  electrio  street  railway  to  cross  a  steam  railroad  at 
grade ;  and  a  point  incidentally  under  consideration  was  the  construction 
of  a  statute  empowering  the  court  to  compel  crossings  aboTe  or  below 
grade;  the  complainant  contending  that  it  had  no  application  to  the 
street  raUway.  Upon  this  point  the  Court  of  Common  Pleas,  to  which 
application  to  continue  a  temporary  injunction  was  made,  after  discussing 
generally  the  difference  between  steam  and  street  railways,  and  apparently 
agreeing  with  the  declaration  made  in  Taggart  ▼.  Netnport  St.  By.  Co,,  3 
Am.  Elec.  Gas.  906,  viz. :  **  We  think  it  is  settled  by  the  greater  weight  of 
decision  that  railways  constructed  in  a  street  or  highway  and  operated  by 
steam,  in  the  usual  manner,  impose  a  new  servitude,  and  entitle  the  owner 
of  the  fee  to  an  additional  compensation,  but  that  a  street  railway  operated 
by  horse  power,  as  such  street  railways  ^re  ordinarily  operated,  does  not 
impose  any  new  servitude,"  continues  as  follows : 

''This,  then,  brings  us  to  the  consideration  whether  the  use  of  electricity, 
instead  of  horse  power  or  cable  power,  changes  the  legal  results.  The 
Supreme  Court  of  Rhode  Island,  in  discussing  this,  in  the  case  of  Taggart 
T.  HaUway  Co.,  supra,  says :  '  It  is  not  the  motor,  but  the  kind  of  occupa- 
tion, whether  practically  exclusive  or  not,  which  is  the  criterion.  The 
street  railway  here  complained  of  is  operated  neither  by  horse  nor  steam 
power,  but  by  electricity.  It  does  not  appear,  however,  that  it  occupies 
the  street  or  highway  any  more  exclusively  than  if  it  were  operated  by 
horse  ]x>wer.  Reference  has  been  made  to  cases  which  hold  that  telegraph 
and  telephone  poles  and  wires  erected  on  streets  or  highways  constitute  an 
additional  servitude,  entitling  the  owners  of  the  fee  to  additional  compen- 
sation ;  and  from  these  cases  it  is  argued  that  the  railway  here  complained 
of  is  an  additional  servitude,  by  reason  of  the  poles  and  wires  which  com- 
municate its  motive  power.  There  are  cases  which  hold  as  stated,  and 
there  are  cases  which  hold  otherwise ;  but,  assuming  that  telegraph  and 
telephone  poles  and  wires  do  create  a  new  servitude,  we  do  not  think  it 
follows  that  the  ]x>les  and  wires  erected  and  used  for  the  service  of  said 
street  railway  likewise  create  a  new  servitude.  Telegraph  and  telephone 
pedes  and  wires  are  not  used  to  facilitate  the  use  of  the  street  where  they 
aie  erected  for  travel  and  transportation^  or,  if  so,  very  indirectly  so, 
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whereas  the  poles  and  wires  here  in  question  are  directly  ancillary  to  the 
uses  of  the  streets  as  such,  in  that  they  oommunioate  the  power  hy  which 
the  street  cars  are  propelled.'  The  decision  of  the  Supreme  Court  of  .Penn- 
sylvania in  Lockhart  ▼.  Bailroad  Co.,  189  Pa.  St.  419 ;  21  Atl.  Bep.  26,  is 
practically  the  same  in  its  legal  results.  Electricity  is  too  valuable  a 
powei^not  to  be  utilized ;  and,  whenever  it  can  be  harnessed  andloompelled 
to  minister  to  the  comfort  of  the  poorest  of  our  people,  no  unnecessary 
legal  obstacle  ought  to  be  thrown  in  the  way.  The  true  test  in  the  appli- 
cation ci  the  power  in  the  hauling  of  street  railway  cars  is,  does  it  interfere 
with  the  use  of  the  street  by  the  public  ?  If  it  does  not,  or  if  the  interfer- 
ence is  slight  compared  with  the  benefits  which  flow  to  the  public  in  the  use 
of  the  street  and  highway  in  conformity  with  the  original  dedication  to  pub- 
lic uses,  then  it  cannot  be  held  to  impose  a  new  servitude  upon  the  street 
or  the  abutting  ^property  owners."  This  dedsion  was  affirmed  by  the 
Supreme  Court. 

In  JoMeph  H.  HwTMr  v.  ColwwJbviA  Street  Oar  JRailway  Company,  Frank- 
lin county  (Ohio),  Common  Pleas,  June,  1893  (29  Weekly  Law  Bulletin, 
887),  it  was  held  that  the  fact  that  a  street  railway  company  has  been  by 
municipal  ordinance  permitted  to  change  from  horses  to  electricity  and 
that  such  change  and  increased  travel  demand  better  facilities,  including 
additional  or  extended  switches,  does  not  authorize  it  to  make  such  addi. 
tion  and  extension  without  further  municipal  authority,  and  without 
obtaining  the  consent  of  abutting  lot  owners  who  may  be  affected  by  the 
alteration. 

The  foregoing  fourteen  cases  relate  to  the  rights  of  abutting  land  owners 
with  respect  to  maintenance  of  electrical  appliances  in  highways. 

Other  cases  upon  the  same  subject  may  be  found  in  the  indexes,  to  vols.  1 
and  2  under  title  "Poles  and  Wires  in  Streets;  Bights  of  Abutting 
Owners ;  **  in  vol.  8  and  the  present  volume,  under  title  "  Abutting  Owners.'* 

A  note  in  which  the  earlier  cases  are  summarized  and  classified  to  some 
extent  may  be  found  at  page  848  of  vol.  8. 

With  respect  to  the  question  whether  or  not  the  maintenance  of  such 
j^ppliances  constitutes  a  new  easement  for  which  the  abutting  owner  is 
entitled  to  compensation,  the  decisions  in  the  foregoing  cases  develop  as 
follows : 

In  California  (Pine.  Po9t.  TeL  Cable  Co.  v.  Irvine,  p.  140),  it  is  held  that 
a  telegraph  line  imposes  an  additional  burden ;  and  the  contrary  in  Ver- 
mont (Bugg  T.  Com.  Un.  Tel.  Co.,  p.  142). 

In  New  York  (EUuhfleld  v.  Empire  State  TeUph.  4b  Tei,  Co.,  p.  148),  it  is 
held  that  the  maintenance  of  telephone  lines  imposes  a  new  servitude. 

In  Pennsylvania  {Haverford  Elec.  Lt.  Co.  v.  Hart,  p.  148),  held  that  the 
maintenance  of  electric  light  appliances  creates  a  new  burden. 

All  the  others  are  electric  railway  cases ;  and  in  all  it  is  agreed  that  the 
erection  and  maintenance  of  electric  street  railways  for  the  overhead 
trolley  qrstem  imposes  no  new  burden  for  which  the  owners  of  abutting 
property  are  entitled  to  compensation. 

In  several  of  the  cases,  however,  attention  is  called  to  the  fact  that  the 
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^ipluwioee  muBt  be  so  erected  as  to  create  the  least' tposBible  danger  and 
obstmction  in  the  street. 

Another  matter  of  importanoe  to  owners  of  land  abutting  upon  high- 
ways, to  wit,  their  rights  with  reference  to  the  destruction  or  mutilation 
<Rf  shade  trees  to  suit  the  oonyenienoe  of  electrical  companies,  is  oonaidered 
in  the  following  case,  and  in  the  note  thereto. 


SOUTHXSBT  BSLL    TeLEPHONB  &  TELEGRAPH  COMPAITT  Y. 

D.   F.   CONSTANTINE. 

U.  &  Cfireuit  Court  of  AppecOs,  F^h  Circuit,  Jan.  9. 1894. 

(69  Fed.  Repw  61.) 

XMUBeaofsm  ookpant.— Abuttino  ownxb.— Muniqipai<  oontbou— Tsxa- 


A  telephone  company.  Invested  with  the  'right  of  eminent  'domain,  and 
authoriaed  by  law  to  occupy  the  streets  with  its  poles  and  wires,  was 
required  by  the  ci^  to  remove  them  from  the  street  to  the  sidewalk.  In 
doing  so  it  became  necessary  to  remove  limbs  from  trees  in  front  of 
plaintifTs  property.|  This  was  done  under  the  direction  of  a  city  officer. 
Held,  that  the  act  being  done  under  lawful  authority  the  company  was 
not  liable  in  trespass  to  the  plaintiff. 

Errob  to  Circuit  Court  for  the  Southern  Division  of  the 
Northern  District  of  Alabama.  Action  of  trespass.  Appeal 
by  defendant  below.    Facts  stated  in  opinion. 

Hewittj  WdOker  A  Porter  and  Geo.  F.  Feasans,  for  plaintiff 
in  error. 

Lane  A  White  and  W.  K.  Terry ^  for  defendant  in  error. 

Before  Pardee  and  MoCormiok,  Circuit  Judges,  and 
Touumr,  District  Judge. 

ToiTLMiK,  District  Judge :  The  defendant  in  error,  being 
the  owner  of  a  lot  of  land  abutting  on  a  public  street,  in  the  city 
of  Birmingham,  in  the  State  of  Alabama,  brought  suit  against 
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the  plaintiff  m  error  to  recover  damages  for  the  cntting  and 
disfigorinf^  of  certain  trees  growing  on  the  sidewalk  in  front 
of  said  lot.  The  first  count  in  the  complaint  claims  diun- 
ages  for  wrongfully  and  wantonly  catting  and  injaring]the 
trees;  and  the  second  count,  for  wrongfully,  wantonly, 
wilfully,  and  maliciously  cutting  and  disfiguring  them. 
The  defendant  (now  plaintiff  in  error)  filed  a  special  plea  to 
the  complaint,  designated  as  ^^Plea  No.  4,"  in  which  it 
was  averred  that,  for  several  years  prior  to  the  injury  com- 
plained of,  it  had  erected  and  maintained  its  telephone 
poles  and  wires  along  the  street  in  front  of  plaintiff's  (now 
defendant  in  error)  lot,  on  which  the  trespass  complained 
of  is  alleged  to  have  been  committed ;  that  after  it  had  so 
erected  its  poles  and  wires,  and  before  the  commission  of 
the  alleged  trespass,  the  municipal  authorities  of  the  city 
of  Birmingham,  by  ordinance  duly  enacted,  required  it  to 
move  its  poles  and  wires  from  the  position  they  had 
previously  occupied,  and  to  place  them  inside  the  curb,  on 
the  sidewalk ;  that  in  complying  with  this  ordinance  it 
became  necessary  to  cut  and  trim  the  trees  alleged  to  have 
been  cut  by  defendant ;  that  the  street  in  front  of  plaintiff^  s 
lot,  where  said  alleged  trespass  was  committed,  is  a  high- 
way of  the  city  of  Birmingham  ;  and  that  the  poles  and 
wires  were  so  placed  that  they  did  not  interfere  with  the 
ingress  and  egress  to  and  from  the  plaintiff's  lot,  and  did  not 
exclude  the  air  and  light  therefrom.  The  ordinance  was 
made  a  part  of  the  plea.  The  plaintiff  interposed  a  demur- 
rer to  this  plea,  which  was  sustained  by  the  court,  and  this 
ruling  of  the  court  is  assigned  as  error. 

The  contention  on  the  part  of  the  plaintiff  in'error  is  that 
each  count  of  the  complaint  is  in  trespass,  that  trespass 
will  not  lie  where  the  act  complained  of  is  done  under  law- 
f ul  authority,  and  that  the  plea  shows  the  alleged  trespass 
was  committed  under  lawful  authority.  Our  attention  has 
been  called  to  two  cases  recently  before  the  Supreme  Court 
of  Alabama,  identical  in  all  material  facts  with  the  case  at 
bar,  and  the  complaints  in  those  cases  are  almost  identical 
with  that  in  this  case.     The  material  averments  are  the 
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same.     In  the  opinion  in  those  cases,  the  court  say  that 
'^  concurrent  legislative  and  municipal  authority,  granted 
to  such  a  company,  to  erect  its  poles  and  suspend  its  wires 
in  and  over  the  streets  of  a  city,  will  protect  it  from  being 
treated  as  a  trespasser,  and  its  work  from  being  declared  a 
nuisance,  if  its  works  are  so  constructed  ad  not  to  obstruct 
or  interfere  with  the  use  of  the  streets  by  the  public,  or  the 
property  owner's  right  of  ingress  and  egress  to  and  from 
his  abutting  property."     The  court  further  held  that  in 
complying  with  the  city  ordinance  requiring  the  removal  of 
telegraph  and  telephone  poles  from  that  part  of  the  street 
used  by  vehicles  to  the  sidewalk,  '4f  it  became  necessary 
to  trim  or  remove  the  trees  in  front  of  appellee  [defend- 
ant in  error  in  this  case]  property,  neither  the  city  nor  the 
appellant  [plaintiff  in  error  here],  acting  under  authority 
of,  and  in  obedience  to,  the  ordinance,  can  be  regarded  as 
trespassers."     Telegraph  Co.  v.  Frances ;  Same  v.  Allen 
(cases  not  yet  officially  reported ;  rehearings  pending) ;  2 
Dill.  Mun.  Corp.  §  688 ;  Bills  v.  Belknap^  36  Iowa,  693. 
The  court,  in  the  opinion  quoted  from,  expressly  decides 
that  the  plaintiff  in  error  had  legislative  and  municii>al 
authority  granted  to  it,  and  that,  in  acting  under  such 
authority,  it  could  not  be  regarded  ad  a  trespasser.    In 
reaching  this  conclusion,  the  court,  clearly,  had  reference 
to  the  authority  of  plaintiff  in  error  under  the  statutes  of 
the  State  of  Alabama  relating  to  telephone  and  telegraph 
companies,  and  to  the  charter  act  and  ordinance  of  the  city 
of  Birmingham.     We  concur  in  the  reasoning  and  conclu- 
sions of  that  court,  and  think  we  can  safely  adopt  the  rul- 
ing in  construing  the  complaint  in  the  present  case.    The 
conclusion  is  that  the  facts  averred  in  the  defendant's  said 
plea  were  a  complete  answer  to  the  complaint,  and  that  the 
court  below  erred  in  sustaining  the  demurrer  to  it. 

But  it  may  be  considered  that  the  ruling  of  the  court  on 
the  demurrer  wad  error  without  injury,  inasmuch  as  it 
appears  from  the  record  that  the  plaintiff  in  error  was 
deprived  of  no  substantial  right  in  presenting  the  de- 
fense set  up  in  the  plea.     It  does  appear  that  the  facts 
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averred  in  the  plea  were,  without  objection  or  restriction, 
substantially  proven  on  the  trial.  The  question  raised  on 
the  pleading  by  said  plea  is  raised  on  the  facts  by  the  gen- 
eral charge  of  the  court,  and  by  the  first  and  third  special 
charges  as  to  the  first  count  of  the  complaint,  and  by  the 
fourth  special  charge  as  to  both  counts.  These  special 
charges,  among  others,  were  requested  by  the  plaintiff  in 
error,  and  were  refused  by  the  court,  to  which  refusal 
exception  was  taken,  and  on  which  error  is  assigned.  The 
special  charges  are  as  follows : 

"  (1)  The  court  charges  the  jury  that,  if  they  believe  the 
evidence  in  this  case,  they  must  find  for  the  defendant  on 
the  first  count  of  the  complaint."  **(3)  That  if  the  jury 
believe  from  the  evidence  that  defendant  had  erected  its 
line  of  telephone  poles  and  wires  along  Nineteenth  street, 
and  on  the  outside  of  the  curbing,  by  the  permission  of  the 
mayor  and  aldermen,  and  had  maintained  and  operated 
the  same  for  several  years,  the  fire  department  of  the  city 
having  the  exclusive  use  of  one  of  the  wires  for  the  com- 
munication of  the  alarm  of  fire  to  said  fire  department,  and 
that  the  mayor  and  aldermen  passed  the  ordinance  intro- 
duced in  evidence,  and  you  further  believe  from  the  testi- 
mony that,  in  order  to  comply  with  said  ordinance,  it  was 
necessary  to  trim  or  cut  the  trees,  to  some  extent,  so  as  to 
operate  the  wire  on  said  poles  which  was  used  by  the  fire 
department  of  the  city,  then  I  charge  you  that  your  verdict 
must  be  for  the  defendant  under  the  first  count  of  the  com- 
plaint. (4)  That  if  the  jury  believe  from  the  evidence  that 
the  defendant  had  erected  its  line  of  telephone  poles  and 
wires  albng  Nineteenth  street,  and  on  the  outside  of  the 
curbing,  by  the  permission  of  the  mayor  and  aldermen,  and 
had  maintained  the  same  for  several  years,  the  fire  depart- 
ment of  the  city  having  the  exclusive  use  of  the  wires  for 
the  communication  of  the  alarm  of  fire  to  said  fire  depart- 
ment, and  that  the  mayor  and  aldermen  passed  the  ordi- 
nance introduced  in  evidence,  and  you  further  believe  from 
the  testimony  that,  in  order  to  comply  with  said  ordinance, 
it  was  necessary  to  trim  or  cut  the  trees,  to  some  extent,  so 
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as  to  operate  the  wires  on  said  poles  which  were  used  by 
the  fire  department  of  the  city,  then  I  charge  you  your  ver. 
diet  most  be  for  the  defendant/' 

The  court,  among  other  things,  charged  the  jury  as 
follows : 

^'  It  is  admitted  in  the  testimony  —  the  testimony  shows 
—  that  the  employes  of  the  telephone  company  did  the  cut- 
ting, but  it  is  said  it  was  done  under  the  superintendence 
of  the  city  ;  and  they  say  not  only  that,  but  there  is  evi- 
dence to  show  that  the  hands  of  the  telephone  company 
were  all  of  them  paid  by  the  telephone  company  all  the 
time.  I  think  there  is  no  question  about  that.  But  the 
matter  was  turned  over,  in  some  formal  or  informal  way, 
by  the  telephone  company,  to  the  city  authorities,  and  the 
city  authorities  are  responsible,  and  the  telephone  com- 
pany in  no  way  responsible.  On  that  subject  I  have  this 
to  say :  That  if  the  city  authorities,  in  what  thej^  did  by 
wayofsuperintendence  or  direction  given  to  these  employes 
of  the  telephone  company,  if  they  did  it  —  if  the  action  of 
the  city  authorities  was  at  the  instance  and  request  of  the 
officers  of  the  telephone  company,  and  if  the  telephone 
company  accepted  the  result  —  then  the  telephone  company 
is  liable  for  the  damages,  if  any." 

To  which  the  plaintiff  in  error  excepted,  and  assigns  the 
same  as  error. 

These  charges  raise  the  question  whether  an  action  of 
trespass  would  lie  in  the  case  shown  by  the  evidence.  The 
case  is  that  the  plaintiff  in  error — a  corporation  invested 
with  the  right  of  eminent  domain  under  the  law  of  the 
State  of  Alabama,  and  authorized  by  law  to  erect  poles  and 
stretch  wires  thereon  through  the  streets  of  Birmingham, 
Ala. —  was  required  by  an  ordinance  of  that  city  to  remove 
its  poles  and  wires  from  the  street  on  which  the  lot  of 
defendant  in  error  is  situated,  and  to  place  them  on  the 
sidewalk  in  front  of  the  lot.  The  trees  that  were  cut  were  on 
the  sidewalk,  about  81-2  feet  from  the  curbstone,  and  were 
from  12  to  16  inches  in  diameter.  The  plaintiff  in  error 
claims  —  and  the  evidence  tends  to  prove  —  that,  in  comply- 
ing with  the  ordinance,  it  became  necessary  to  cut  and 
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remove  many  of  the  limbs  of  the  trees  in  order  to  move 
the  poles  and  wires  inside  the  cnrb  on  the  sidewalk,  and  to 
prevent  their  interference  with  the  wires  after  the  poles 
were  removed,  and  the  wires  suspended  on  them.  The 
mayor  of  the  city  was  informed  of  this,  and  he  promised  to 
obtain  the  consent  of  the  owner  of  the  lot  for  the  trees  to  be 
cut.  Sabsequently,  the  mayor,  having  failed  to  see  the 
owner  and  obtain  such  consent,  sent  an  officer  of  the  city  fire 
department  to  superintend  the  cutting  of  the  trees,  and 
under  his  direction  the  work  was  done  by  the  employes  of 
the  plaintiff  in  error.  It  does  not  appear  that  the  trees 
were  cut  more  than  was  necessary  to  properly  suspend  said 
wires.  There  was  also  on  the  same  pole  a  fire  alarm  tele- 
graph wire,  the  property  of  the  city,  and  used  in  connec- 
tion with  the  fire  department.  This  wire  was  also  removed 
with  the  poles  and  wires  of  the  plaintiff  in  error,  and  was 
below  ahd  nearer  to  the  tops  of  the  trees  than  the  wires  of 
the  plaintiff  in  error.  The  ordinance  of  the  city  of  Birming- 
ham, before  referred  to,  was  in  evidence.  On  the  case 
made  there  is  no  liability,  in  this  suit,  on  the  plaintiff  in 
error.  The  court,  in  our  opinion,  erred  in  sustaining  the 
demurrer  to  the  special  plea  in  the  charge  given  to  the  jury, 
and  in  the  refusal  to  give  thecliarcces  requested  by  the 
plaintiff  in  error,  and  set  out  in  this  opinion.  Reversed 
and  remanded. 


Note. —  In.  J.  J,  C^ay  v.  Postal  Tel.  Cable  Co.,  Missiflsippi  Sapreme 
Court,  Oct.  1893  (70  Miss.  406),  it  was  held  under  a  statute  empowering 
county  boards  of  supervisors  to  permit  telegraph  companies  to  erect  tele- 
graph lines  in  highways,  that  they  acqmred  no  power  to  permit  the 
removal  of  trees  or  limbs  upon  the  margin  of  a  highway. 

Also,  that  a  telegraph  company  was  liable  to  an  abutting  owner  for  trees 
cut  by  its  employes,  though  in  the  absence,  and  against  the  positive  order  of 
its  superintendent,  if  his  absence,  entrusting  the  work  to  ordinary  Libor- 
ers  without  supervision  was  an  act  of  negligence. 

MeCrudenY.  Rochester  Ry.  Co,,  Monroe  (N.  T.)  Circuit,  June,  1898.(5 
Misc.  59.) ;  affirmed  without  opinion,  by  General  Term,  March  27, 1894  (38 
N.  T.  Supp.  1185) ;  was  an  action  for  trespass  for  cutting  shade  trees 
claimed  to  belong  to  an  abutting  owner.  It  does  not  appear  that  the 
defendant  operated  an  electric  railway,  but  the  principal  points  decided 
would  doubtless  apply  to  any  street  railway. 
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1%  was  held,  that  it  appearing  that  the  plaintiff  owned  to  the  oenter  of 
the  street,  a  motion  for  non-suit  on  the  ground  that  there  was  no  evidenoe 
that  the  plaintiff  was  the  owner  of  the  land  on  which  the  trees  stood,  was 
properly  dmied. 

Held,  also,  that  defendant's  claim  that  it  had  the  right  to  oocnpy  the 
street  in  front  of  the  plaintiff's  premises  and  to  lay  its  tracks  thereon,  with- 
out compensation  to  the  owner  of  the  fee,  because  it  had  received  permis- 
sion fh>m  the  common  council  of  the*,  city  to  locate  the.  tracks  in  that 
phkoe,  and  they  had  been  so  located  by  direction  of  its  executive  board, 
was  untenable. 

The  plaintiff  was  allowed  to  recover  triple  damages,  under  the  New  York 
Gode ;  that  is,  three  times  the  difference  in  value  of  the  land  in  front  of 
which  the  trees  stood,  before  and  aftor  the  cutting  down  of  the  trees. 

For  other  oases  upon  this  subject,  see  Indbz  to  vol.  2,  title  "  Trespass.* 
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Virginia  Ckmri  of  AppeaU,  March  M4t  iS9». 

(88  Va.  990.) 

EmiBWT  DQMAiir.— Tklbgrafh  Company.— Railboad  biost  of  wat* 

A  statute  authorizing  telegraph  companies  to  maintain  their  lines  "  along 
and  parallel  to**  railroads,  does  not  authorize  the  condemnation  by  a 
telegraph  company  of  a  right  of  way  along  and  upon  a  railroad  right  of 
way. 

CoNDBMNATiON  proceeding.    Appeal  by  telegraph  com- 
pany, plainti£F  below.    Facts  stated  in  opinion. 


J.  8.  Parrish,  Bdgar  Allan  and  B.  C.  Burks,  for  plaint- 
iff in  error. 

Robert  StUeSy  A.  L.  HoUaday  and  Oearge  S.  Bernard^ 
ior  defendant  in  error. 

TOL.  IV— 16. 
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Error  to  judgment  of  Circuit  Court,  Prince  G(eorge 
county,  in  a  proceeding  in  the  County  Court  of  said 
county,  by  the  plaintiff  in  error,  the  Postal  Telegraph 
Cable  Company,  to  condemn  the  land  of  the  Norfolk  ft 
Western  Railroad  Comi)any  for  the  use  of  the  plaintiff  in 
error,  in  erecting  its  line  upon  the  right  of  way  of  the  rail- 
road company.  This  is  sequel  to  Postal  Tel.  C.  Co.  t.  N. 
A  W.  R.  R.  Co.,  87  Va.  349. 

When  the  case  went  back  for  further  proceedings  the 
County  Court  fixed  a  day  for  the  commissioners  to  act  in 
the  condemnation  proceedings  to  ascertain  the  damages  to 
be  paid  by  the  plaintiff  for  the  right  of  way  desired.  This 
was  done,  and  the  commissioners  fixed  the  damage  at  $200, 
and  the  County  Court  of  Prince  George  county  approved 
the  report  of  the  commissioners.  The  Norfolk  &  Western 
Railroad  Company  applied  for  and  obtained  a  writ  of  error 
to  the  said  judgment  of  the  County  Court,  and,  the  case 
coming  on  to  be  heard  in  the  Circuit  Court  of  Prince  George 
county,  upon  said  writ  of  error,  the  said  court  reversed  the 
judgment  of  Ithe  said  County  Court  of  Prince  George 
county,  and  dismissed  the  proceedings  instituted  in  said 
County  Court  by  the  Postal  Telegraph  Cable  Company 
against  the  Norfolk  &  Western  Railroad  Company  for  the 
condemnation  of  the  property  of  the  railroad  for  the  use 
of  the  telegraph  company;  whereupon  the  plaintiff  in 
error,  the  Postal  Telegraph  Cable  Company,  applied  for 
and  obtained  a  writ  of  error  to  this  court. 

Laoy,  J.,  delivered  the  opinion  of  the  court :  The  error 
assigned  by  the  pL  tiff  in  error  is  that  the  Circuit  Court 
erred  in  reversing  the  order  of  the  County  Court  in  the 
premises,  it  being  plainly  right,  proper  and  justified  by  the 
law,  which  had  been  strictly  followed  in  all  the  proceed- 
ings in  the  said  County  Court.  The  County  Court  held 
that,  by  virtue  of  Code  of  Virginia,  sections  1287-1290,  tiie 
Postal  Telegraph  Cable  Company  acquired  the  right  to 
enter  upon  the  right  of  way,  road-bed  and  lands  of  the 

Norfolk  &  Western  Railroad  Company,  and  by  regular  con- 
demnation proceedings  in  the  County  Court  of  that  county 
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take  such  land  of  the  railroad  company  as  might  be 
requisite  for  their  purposes  for  the  construction  of  the  line 
of  the  telegraph  company,  upon  paying  such  compensation 
therefor  as  the  commissioners  should  iix  and  the  County 
Court  approve,  which  was  done  accordingly.  Ui)on  writ 
of  error  to  the  Circuit  Court  this  judgment  of  the  County 
Court  was  reversed,  and  the  condemnation  proceedings  dis- 
missed, as  stated ;  these  two  courts  differing  as  to  the  pro- 
per construction  of  the  foregoing  sections  of  the  Code ; 
the  plaintiff  in  error  insisting  that  the  act  in  question 
gives  it  the  right  to  go  upon  the  railroad  land,  which  had 
been  acquired  for  railroad  purposes,  and  the  County  Court 
agreed  with  it ;  the  defendant  in  error  contending  that  the 
telegraph  company  had  no  right  to  go  upon  its  land,  but 
only  along  side  of  its  right  of  way,  or  strip  of  land  100 
feet  wide,  but  not  on  it,  and  the  Circuit  Court  agreed 
with  it. 

We  must  first  here  consider  the  act  in  question,  and  its 
terms,  in  order  to  decide  between  them.  Let  us  see  what 
is  provided  by  law.     Section  1287  provides  as  follows : 

Etotj  telegraph  and  telephone  company  incorporated  hy  this  or  any 
other  State,  or  hy  the  United  States,  may  construct,  maintain  and  operate 
iU  line  along  any  of  the  State  or  county  roads  or  works,  and  over  the 
waters  of  the  State,  and  along  and  parallel  to  any  of  the  railroads  of  the 
State,  provided  the  ordinary  use  of  such  road,  works,  railroad  and  waters 
be  not  thereby  obstructed ;  and  along  or  over  the  streets  of  any  city  or 
town,  with  the  consent  of  the  council  thereof. 

Section  1 288  provides  for  contracts  for  right  of  way.  In 
this  case  no  contract  was  or  could  be  made,  the  railroad 
company  refusing  to  contract,  upon  the  grounds  (1)  that 
the  company  had  already  made  such  a  contract  with  one 
telegraph  company  to  go  on  its  right  of  way,  and  (2)  that 
another  line  of  telegraph  would  encumber  and  embarrass 
their  operations,  and  obstruct  the  ordinary  use  of  their 
road.     Section  1289  provides : 

If  the  oompany  and  suoh  owner  cannot  agree  on  the  terms  of  such  con- 
teact,  the  company  shall  be  entitled  to  such  right  of  way,  upon  making 
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just  oompeDflation  therefor  to  such  owner.  Such  oompensation  shall  be 
asoertained  and  made  as  provided  in  chapter  46  of  the  Code  for  the  aeqvi- 
sition  of  land  by  a  company  incorporated  for  a  work  of  internal  improre- 
ment,  when  such  internal  improvement  company  cannot  agree  on  the 
terms  of  the  purchase  with  those  entitled  to  the  lands  wanted  for  the  pur- 
poses of  the  company, 

and  that  the  title  acquired  by  the  telegraph  company  shall 
be  only  a  right  of  way.  Section  1290  provides  for  a  repeal, 
at  the  pleasure  of  the  general  assembly.  Section  1074  of 
the  said  chapter  46,  'mentioned  in  section  1289,  suprtij  is 
cited  by  the  defendant  in  error  to  show  that  the  condemna- 
tion provided  for  there,  and  which  is  made  to  apply  here 
by  section  1289,  provides,  as  to  the  condemnation  of  land, 
that  the  commissioners  for  condemnation  shall  be  appointed 
by  the  county  in  which  the  land,  or  the  greater  part  there- 
of, lies,  for  the  purpose  of  obtaining  a  just  compensation 
therefor.  And  the  defendant  in  error  shows  that  the  land 
of  the  railroad  company  lies  in  six  counties,  so  far  as  the 
same  is  sought  to  be  taken,  and  that  the  greater  i>art 
thereof  does  not  lie  in  Prince  George  county ;  and  the  con- 
tention is  that  the  land  of  the  railroad  company  cannot  be 
condemned  by  sections,  but  must  be  condemned  in  its  en- 
tirety as  a  whole,  and  by  one  tribunal,  that  there  may  be  a 
just  and  even  rate  of  compensation.  If  there  can  be  any 
condemnation  under  the  act  in  question,  still  insisting  that 
there  is  no  authority  for  the  condemnation,  nor  entry  on  its 
lands,  it  is  insisted  further  that  the  Legislature,  although 
intending  to  authorize  the  condemnation,  has  not  provided 
the  adequate  machinery  or  proceeding  to  accomplish  it;  that 
it  has  provided  no  tribunal  to  ascertain  the  measure  of 
damages,  nor  the  mode  of  condemnation. 

It  is  obvious  that  the  first  question  for  us  to  consider  is, 
what  is  the  true  construction  of  section  1287  of  the  Code  ? 
The  act  authorizes  the  telegraph  company  to  construct  its 
line  along  any  of  the  State  or  county  roads  or  works,  along 
or  over  the  streets  of  a  town  or  city.  As  to  the  railroads^ 
it  provides  that  the  telegraph  company  may  construct  its 
line  **  aionff  and  parallel  U  **  any  of  the  railroads  of  the 
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State.  Are  the  phraMB  **  along  any  of  the  State  or  county 
loads,'*  ''along  and  parallel  to"  any  of  the  railroads,  etc.^ 
grants  of  the  same  character?  Is  the  word  ** along"  syn- 
enymons  with  the  phrase  *^ along  and  parallel  to?"  Both 
are  nsed  in  the  same  section ;  the  former  as  to  the  county 
roads,  the  latter  as  to  a  railroad.  The  authority  is  given 
to  go  along  the  county  road,  but  the  authority  is  to  go 
along  and  x>aralell  to  the  railroad.  Did  the  Legislature 
mean  to  give  the  right  to  go  along  the  railroad,  and  there- 
fore upon  ^t?  The  plain  significance  as  to  the  county 
road  is  t>  go  along,  ui>on,  or  on  it;  and  this  is  tiie  way 
the  county  road  is  used  by  the  public.  It  is  a  high- 
way for  the  use  of  the  public,  and  all  the  good  i)eople  of 
the  Commonwealth  may  pass  along  in  it  or  upon  it,  at 
their  pleasure,  and  in  their  own  way.  That  is  the  object 
of  its  construction,  there  being  comi>ensation  for  any  addi- 
tional servitude  placed  there.  The  railroad  is  a  highway 
of  a  different  sort.  It  is  of  a  peculiar  sort  It  is  for  the 
use  of  the  public,  and  the  people  may  go  on  it,  but  only 
according  to  the  prescription  and  the  mode  prescribed  by 
its  owners.  Its  use  by  its  owners  is  exclusive.  No  other 
person  or  persons  can  go  ux)on  it  except  by  the  leave  or 
the  license  of  its  owners,  under  the  penalty  prescribed  by 
law  against  trespassers.  It  is  operated  by  the  dangerous 
and  i)owerful  agency  of  steam,  and  its  use  is  not  only,  by 
its  nature  and  character,  exclusive,  but,  by  virtue  of  its 
charter  land  organization,  it  must  be  exclusive.  To  grant 
its  use  to  others  would  be  to  destroy  its  value  and  useful- 
ness. If  the  Legislature  intended  to  give  the  right  to  go 
upon  the  railroad  in  the  same  way  as  upon  the  county  road, 
it  would  reasonably  have  employed  the  same  term.  Th« 
teraw  had  already  been  employed  in  the  same  sentence.  It 
Would  have  doubtless  said  ^' along  the  State  and  oounty 
roads  or  works  and  the  railroads  ; "  but,  observing  that  such 
a  provision  would  have  been  necessarily  ineffectual,  tiie 
phraseology  was  altered,  and  the  right  is  given  to  go  along 
aad  parallel  to.  It  is  not  pretended  that  this  meant  mi>on 
a  railroad  track,  but  the  claim  is  that  the  meaning  is  ^^ along 
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the  right  of  way  and  parallel  to"  the  track;  but  plainly 
there  is  no  such  provision.  If  such  had  been  the  legisla- 
tive intent,  such  would  have  been  the  legislative  enact- 
ment. The  law  as  to  the  railroad  does  not  use  the  word 
^^  along,"  either  as  to  the  right  of  way  or  as  to  the  track. 
It  is  used  as  to  the  county  road,  ^'go  along  the  road;" 
but  there  is  no  such  provision  as  to  the  railroad ;  go,  not 
along  the  railroad,  but  ^ 'along  and  x>a'rallel  to"  it.  The 
Legislature  meant  what  it  said.  We  have  no  other  means 
of  discovering  the  intent.  And  if  the  telegraph  company 
had  gone  ^^  along  and  parallel  to"  the  railroad  this  contro- 
versy could  not  have  arisen  in  this  form,  unless  it  had  gone 
along  and  parallel  to  the  railroad  in  such  manner  as  to 
obstruct  the  ordinary  use  of  the  railroad,  which  might  have 
been  possible  or  not,  according  to  the  structures  erected  by  it. 
In  the  construction  of  statutes  it  is  said  that  it  is  not 
permitted  to  interpret  what  has  no  need  of  interpretation. 
When  it  is  expressed  in  clear  and  precise  terms — when 
the  sense  is  manifest,  and  leads  to  nothing  absurd — there 
can  be  no  reason  not  to  adopt  the  sense  which  it  naturally 
presents.  To  go  elsewhere  in  search  of  conjectures,  in  order 
to  restrain  or  extinguish  it,  is  to  elude  it!  And  Hie  popu- 
lar, received  import  of  words  furnishes  the  general  rule  for 
the  interpretation  of  public  laws,  as  well  as  of  private  and 
social  transactions;  and,  wherever  the  Legislature  adopts 
such  language  in  order  to  define  and  promulge  their  action 
or  their  will,  the  just  conclusion  from  such  a  course  must 
be  that  they  not  only  themselves  comprehended  the  mean- 
ing of  the  language  they  have  selected,  but  have  chosen  it 
with  reference  to  the  known  apprehension  of  1;ho8e  to  whom 
the  legislative  language  is  addressed,  and  for  whom  it  is 
designed  to  constitute  a  rule  of  conduct — namely,  the 
community  at  large.  MaiUard  v.  LatDrence^  16  How.  361 ; 
Arthur  v.  Morrison^  96  U.  S.  Ill ;  Oreerdeaf  v.  Ooodrich^ 
101  U.  S.  284.  The  intention  of  the  Legislature  is  to  be 
found  from  the  act  itself,  from  other  acts  in  pari  mcUeria^ 
and  sometimes  from  the  cause  or  necessity  of  the  act ;  and, 
when  the  intent  can  be  discovered,  it  should  be  followed 
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with  reason  and  discretion,  though  such  construction  seem 
contrary  to  the  letter,  where  the  words  are  obscure ;  and 
every  part  of  it  should  be  viewed  in  connection  vrith  the 
whole,  so  as  to  make  all  of  its  parts  harmonize  if  practicable, 
and  give  a  sensible  and  intelligent  effect  to  each.  It  is  not 
to  be  presumed  that  the  Legislature  intended  any  part  of  the 
statute  to  be  without  meaning,  and  all  statutes  in  pari  ma- 
teria are  to  be  read  and  construed  together,  as  if  they  formed 
parts  of  the  same  statute  and  were  enacted  at  the  same  time. 
The  cause  and  the  necessity  of  this  statute  were  to  provide  a 
method  by  which  the  telegraph  company  could  procure  the 
right  of  way  for  their  lines  through  and  across  the  State. 
The  public  roads  belong  to  the  State.  To  pass  along  and 
over  for  all  the  purposes  of  the  people  of  the  State,  they 
are  allowed  to  go  along  the  public  roads.  The  waters  and 
pablic  works  also  belong  to  the  State,  and  they  are  allowed 
to  go  over  them.  It  was  desired  to  go  over  the  railroad  for 
this  purpose,  and  these  are  public  ways  also,  within  the 
limitations  stated.  The  railroad  furnishes  a  convenient 
mode  of  transi>ortation,  and  it  was  desired  to  avail  of  these 
facilities  and  erect  the  lines  convenient  to  these  for  pur- 
poses of  access  for  erection  and  repairs,  etc.  When  the 
Legislature  came  to  pass  upon  this  question,  it  is  not  pro- 
vided, as  it  is  with  reference  to  county  and  State  roads,  the 
right  to  erect  their  lines  on  the  railroads,  nor  along  the 
ndlroads,  simply,  but  ** along"  is  coupled  with  other 
words,  without  which  it  cannot  be  considered.  ^^  Along" 
is  not  there  alone  in  the  statute,  proceedings  shall  be  in  the 
County  Court  of  the  county  where  the  greater  part  of  the 
land  lies,  which  is  not  true  as  to  the  county  of  Prince  George 
in  this  case.  But  none  of  these  questions  can  arise  in  the 
view  we  have  taken  of  the  case.  The  telegraph  company  is 
not  authorized  to  condemn  the  railroad  land  or  right  of  way 
in  any  court;  and  the  judgment  of  the  Circuit  Court 
appears  to  be  plainly  right,  and  must  be  affirmed. 

Lvwia  P.,  and  Hinton,  J.,  dissented. 

JuDOMXNT  Affirmed. 


232  AMERICAN  ELECTRICAL  CASES.       [tol.  4 

Telegrapli  Gftbto  Co.  t.  Telegnph  Co. 


NoTB.— For  ouaiin  whiok  it  ha*  bean  hold  that  a  ttJejioiih 
may  bj  oondenmatioii  ffoooediags  oeqoiio  a  riglit  of  w»j  vpoii  Ital  o€  a 
railroad,  see  New  Orl&mu^  ^.R^KOo.  t.  So.  4f  A</.  IVL  a».  (Ala.)! 
Eleo.  Gas.  100 ;  W.  U.  3W.  Oo.  ▼.  ilM.  Un.  TcL  Co.  (Ga.),  id. 


Pacific  Postal  Telegraph  Cable  Company  y.  WsBTSKir 

Union  Tsleobaph  Company. 

The  Sams  y.  Seattle,  Lake  Shore  &  Eastern  Railway 

Company. 

VniML  States  OircuU  Court,  Dietriet  of  Washington,  N.  D.,  AprU  ^  ifStf. 

(50  Fed.  Rep.  4M.) 

TKLaORAPH    UNI    tTPON    KAILAOAD    RIOHT    OF    WAT. —  COMSTBUOnOV    mW 
OOMTRAOT.— ULTBA  TmSS. —  EXCLUBIVB  PBIVIUBOS. 

A  ooniract  b j  which  a  railroad  oompany  granted  to  a  telegraph  ocMnpaay 
the  right  to  use  its  right  of  way  for  a  telegraph  line  and  agreed  mak  to 
grant  saoh  right  to  any  other  telegraph  oompany,  hdd,  to  Test  no 
such  exoluflvie  interest  in  the  telegraph  oompany  in  the  right  of  way  of 
the  railroad  oompany  as  to  entitle  it  to  an  in junotien  against  tho 
struotion  of  another  telegraph  line  thereon. 

If  the  contract  did  grant  such  exolusiTO  right  to  a  single  telegraph 
pany,  it  would  be  ultra  v<re«  and  yoid. 

Motion  to  Yacate  order  grantiiig  m\nnQ>^on  pendente  lite 
to  prevent  the  Western  Union  Telegraph  Company  from 
cqnstmcting  and  operating  a  telegraph  line  on  the  ri^i  of 
way  of  a  railroad.    Facte  stated  in  opinion. 

Struve  A  McMicken  and  BugheSy  Hastingi  A 
for  plaintiff. 

Turner  A  McOiUeheon^  for  defendants. 

Hanford,   District  Judge:    Hie   only  ground 
restraining  order,  which,  at  the  time  it  was  made, 
to  me  to  jastify  it,  is  that  the  complainant  claims  to  be  Urn 
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owner  of  oa  interest  in  the  strip  of  land  known  as  the  right 
of  way  of  the  defendant  the  Seattle,  Lake  Shore  &  Eastern 
Railway  Company,  xipon  which  the  defendant  the  Western 
Union  Telegraph  Company  proi>oses  to  enter,  and  construct 
and  operate  a  telegraph  line,  without  the  consent  of  the 
plaintiff,  and  without  compensation  to  the  plaintiff  for  such 
appropriation  and  use  of  property  to  which  it  claims  title. 
Upon  the  present  hearing  this  appears  to  me  to  be  the  only 
ground  of  complaint,  worthy  of  consideration,  against 
either  of  the  defendants.  I  would  regard  it  as  sufficient  if 
the  claim  of  title  appeared  to  be  valid.  The  defendants, 
however,  deny  that  plaintiff  has  any  title  to  the  premises, 
or  any  interest  therein  other  than  an  easement ;  that  is  to 
say,  a  right  of  way  for  its  own  telegraph  line.  The  only 
basis  for  the  plaintiff's  claim  of  title  is  found  in  the  follow- 
ing clauses  of  a  contract  made  by  the  plaintiff  with  the 
Seattle  &  West  Coast  Railway  Company. 

The  railway  oompan  j  hereby  grants  right  of  way  for  said  line  of  tele- 
graph along  the  ronte  of  its  road,  and  upon  its  grounds,  and  agrees  to  fur- 
nish labor  for  loading  the  poles  upon  the  cars,  and  for  distributing  and 
setting  the  same,  under  the  direction  of  the  telegraph  company's  foreman, 
together  with  their  free  transportation.  The  railroad  company  agrees  to 
famish  office  room  in  its  railway  stations,  and  an  operator  whenever 
required,  for  its  railway  business,  who  shaU  also  transact  the  business  of 
the  telegraph  company,  at  such  stations,  under  the  rules  and  regulations 
of  the  telegraph  company,  it  being  understood  that  all  receipts  for  com- 
mercial telegrafdi  business  shaU  belong  to  the  telegraph  company.  *  *  * 
The  telegraph  company  shaU  have  free  transportation  for  men  and  material 
necessary  for  the  maintenance  and  operation  of  its  telegraph  lines,  and  the 
railway  company  hereby  agrees  that  it  will  not  grant  right  of  way  along 
its  road  for  tlie  construction  of  the  line  of  any  other  telegraph  company, 
and  that  it  win  not  transport  men  or  material  for  any  other  telegraph 
company  except  at  the  regular  tariff  rates  of  said  railway  company,  and 
for  delivery  at  its  regular  stations.  *  *  •  This  contract  shaU  continue 
for  twenty-five  years  from  the  date  hereof. 

The  complainant  avers  that  the  Seattle,  Lake  Shore  & 
Eastern  Railway  Company  acquired  the  right  of  way  for  that 
portion  of  its  road  between  Woodenville  or  Snohomish  Junc- 
tion and  the  town  of  Sedro,  by  a  grant  from  the  said  Seattle 
k  West  Coast  Railway  Company,  subject  to  said  contract. 
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The  argament  is  that  the  contract  is  a  conveyance,  and  that 
it  vests  in  the  complainant  the  exclusive  right  to  the  entire 
strip  of  land  for  telegraph  purposes,  during  the  term  speci< 
fied,  which  right  amounts  to  an  interest  in  the  land,  and  is 
a  legal  estate.  Against  the  contention  for  such  a  construc- 
tion of  the  contract,  it  is,  first,  to  be  observed  that  the 
only  granting  words  therein  appear  to  be  limited  in  their 
application  to  the  right  of  way  for  a  single  telegraph  line. 
There  is  no  indication  in  the  contract  of  the  idea  that  the 
plaintiff  should  have  the  control  over  the  right  of  way  for 
any  purpose  other  than  the  conduct  of  its  own  telegraph 
business.  If  correct  in  the  position  assumed  by  it  in  this 
case,  the  complainant  would  have  the  right  to  sell  to  other 
telegraph  companies,  or  sublet  to  them  privileges  to  con- 
struct and  maintain  telegraph  lines  upon  the  premises.  The 
provisions  of  the  contract  itself  in  the  clauses  above  quoted 
are  antagonistic  to  this  pretense.  The  railway  comi>any  by 
the  contract  promised  that  it  would  not  permit  the  construc- 
tion of  other  telegraph  lines  upon  its  right  of  way,  nor 
afford  other  telegraph  companies  facilities  for  transporta. 
tion  of  materials,  except  as  specified.  This  clause  created 
a  mere  personal  obligation.  It  did  not  convey  the  titie  to 
any  property.  On  the  contrary,  it  amounts  to  an  assertion 
by  the  railway  company  of  both  an  obligation  and  a  right 
to  control  the  future  use  of  the  ground  acquired  by  it  f oi 
its  railroad. 

If  the  contract,  in  explicit  t^rms,  granted  such  an  inter- 
est in  the  premises  as  plaintiff  claims,  I  should  have  to 
hold  it  as  uUra  vires  and  void,  for  the  reason  that  the  laws 
of  the  Territory  of  Washington,  in  force  when  it  was  made, 
did  not  authorize  a  railway  corporation  to  transfer  land 
acquired  for  railroad  purposes,  by  lease,  so  as  to  divest 
itself  of  its  duties  and  obligations  to  the  public  as  to  the 
use  of  such  property.  By  the  plaintiff's  own  showing 
it  appears  that  the  Seattle  &  West  Coast  Railway  Com- 
])any  was  incorporated  to  do  general  transportation  busi- 
ness by  rail,  and  to  be  a  competitor  for  interstate  and  inter- 
national commerce.     Its  franchise  from  the  State,  there- 
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fore,  made  it  to  a  certain  extent  a  public  agent  endowed 
with  part  of  the  sovereign  power  of  the  commonwealth ; 
and  a  railroad  constructed  in  this  State  by  a  corporation 
organized  under  the  laws  of  the  State,  or  its  predecessor, 
the  Territory,  must  necessarily  be  a  highway  for  public  use, 
in  and  to  which  the  public  have  rights  limited  and  regu. 
lated  by  law.  There  is  no  statute  authorizing  such  a  trans- 
fer of  property  in  the  right  of  way  and  control  thereof  as 
the  plaintiff  now  claims  was  made  to  it  by  said  contract, 
and  without  express  authority  conferred  by  a  statute,  no 
transfer  of  such  property,  or  of  the  right  to  control  the 
same,  could  be  made,  whereby  the  rights  of  the  public,  or 
a  third  party,  e.  g,j  the  Western  Union  Telegraph  Com- 
pany, could  be  in  any  manner  abridged.  LaJcin  v.  HaiU 
road  Co.  (Or.),  11  Pac.  Rep.  68  ;  Bresliny.  Oar  Cb.  (Mass.) 
13  N.  E.  Rep.  66 ;  Palmer  v.  Railway  Co,  (Idaho),  16  Pac. 
Rep.  663 ;  Hailroad  Co.  v.  Broion,  17  Wall.  446  ;  Railroad 
Co.  V.  Crane,  113  U.  S.  433,  434  (6  Sup.  Ct.  Rep.  678) ; 
Oregon  R.  A  N.  Co.  v.  Oregonian  Co.j  130  U.  S.  1  (9  Sup. 
Ct.  Rep.  409 ;  Van  Dresser  v.  Navigation  Co.,  48  Fed.  Rep. 
202;  U.  S.  V.  Western  Union  Tel.  Co.,  60  Fed.  Rep.  28. 

Telegraph  lines  are  to  serve  the  public,  and  wherever 
they  are  connected  with  a  railroad  as  incidental  to  the  rail- 
way business,  the  rights  of  the  public  respecting  the  same 
must  be  governed  by  the  principles  applicable  to  other 
branches  of  the  service ;  and  the  public  policy  which  under- 
lies the  numerous  decisions  of  the  courts  of  this  country, 
denying  the  right  of  a  railway  corporation  to  divest  itself 
of  responsibility  and  jinvest  another  with  its  powers  and 
functions,  touches  directly  the  question  in  this  case  as  to 
the  right  of  one  corporation  to  transfer  to  another  an 
exclusive  right  for  telegraph  purposes  to  the  occupancy 
and  control  of  property  acquired  as  a  necessary  means  of 
serving  the  public.  A  contract  made  by  a  railway  com- 
pany, whereby  it  attempts  to  create  a  monopoly  in  the  use 
of  its  property  for  the  transmission  of  news  and  intelli- 
gence, is  just  as  invalid  as  a  contract  would  be  whereby  a 
railway  corporation  should  attempt  to  confer  upon  one 
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individual  or  corporation  an  exclosive  right  to  have  any 
I)articular  commodity  transported  as  freight  over  its  raU- 
way.  Whether  this  contract  be  regarded  as  an  intended 
conveyance  of  an  interest  in  the  property,  or  as  a  covenant 
affecting  the  title  to  the  right  of  way,  or  as  a  contract 
creating  simply  a  ];>ersonal  liability,  it  is  not  such  a  con- 
tract as  a  conrt  of  equity  can  uphold  or  decree  to  be  specifi- 
cally performed ;  and,  at  least,  as  against  the  defendant 
the  Western  Union  Telegraph  Company,  it  is  void,  except 
in  so  far  as  it  confers  ui>on  the  plaintiff  the  right  to  main- 
tain unmolested  its  telegraph  line  and  conduct  its  business 
without  interruption ;  which  right  is  in  no  manner  menaced 
by  the  proposed  action  of  the  defendants.  The  motion 
to  vacate  the  restraining  order  is  therefore  granted. 


Note. — The  same  doctrine  here  laid  down,  to  wit,  that  a  railroad  com- 
pany cannot  give  one  telegraph  company  an  exclusive  license  to  ocd^ 
its  right  of  waj»  was  held  in  a  series  of  cases  which  maj  he  found  ia  tfa* 
In DKX  to  YoL  1  of  this  serios  at  page  868L 
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Thx  Dslawabb,  Laokawanka  ft  Wbstebn  Railroad 
Company  v.  Thb  Wilkbsbarrb  ft  West  Sidb  Rail- 
way Company. 

iMMtmB  Oa.  (Pol)  (hurt  of  Comwrn  Pleat,  Dee.  1£,JS9L 

(6  KQlp,  S49.) 

MUKJiaSO  KAILWAT  OBOSBINa  STBAM  RAILWAY.—  OONtrriTUTIOWAL  LAW.— 

iMJUNOnON. 

A  fliatote  permitting  electric  street  railwajrs  to  otobb  steam  railroads  «l 
giads  isBot so  elearlj  unooiistitatioiial,  in  that  it  fails  to  frorids  lor 
eoipsnsation  to  the  company  whose  raflroad  is  crossed,  as  to  wanant  a 
court  in  enjoining  it  from  proceeding  under  proper  regulations. 

Cstiain  legolations  to  gorern  suck  crossing  prescribed,  under  statutory 
power  of  the  court,  the  same  not  haring  been  taken  away  by  the  statute, 
abo^e  referred  to. 

Casts  of  this  series  cited  in  opinion :  Lockhari  y.  Craig  SIrmt  RmUmmfi 
Co.  9  r6L  S,  p.  S14;  CownumweaUh  t.  Wuteketier^  toL  t,  p.  998 ;  BM" 
mtm  T.  LdKOMn^  <fce.,  Bg,  Co,,  afite,  p.  163. 

Motion  to  contmue  preliminary  injunction. 
A.  JET.  MeClinloek^  for  plaintiff. 
Oeo.  JR.  Bedford^  for  defendant. 

Tlie  opinion  of  the  court  was  delivered  by  Rioe,  P.  J. : 
In  dieposing  of  this  motion  we  shall  do  no  more  than  state 
#«r  conclusions  npon  the  questions  of  fact  and  law  in- 
TolTed,  which,  briefly,  are  as  follows : 

The  defendant  is  a  street  railway  company  existing  under 
Hie  proTiMons  of  the  act  of  May  14,  1889,  P.  L.  311,  the 
^ighteealh  section  of  which  expressly  authorizes  such  com- 
panies '^to  cross  at  grade,  diagonally  or  transversely,  any 
■Mfapoad  operated  by  steam  or  otherwise  now  or  hereafter 
fewlt."  In  the  construction  of  its  road  to  EdwardsviUe  and 
Plymomth  it  is  necessary  to  cross  the  railroad  of  the  plaint- 
iff company  at  a  "point  where  the  latter  railroad  inter- 
file etreet  or  road  leading  from  the  borough  of  Kings- 
to  file  horcfog^  aforesaid,  and,  although  it  is  a  danfl:er* 
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oufi  crossing,  there  seems  to  be  no  reasonably  practical 
mode  whereby  the  defendant  company  can  avoid  crossing 
the  plaintiff's  railroad,  at  grade,  at  the  point  named.  It  is 
argued  that  the  above  section  of  the  act  of  1889  is  nncoB- 
stitational,  because  it  does  not  provide  for  making  or  secur- 
ing compensation  to  the  corporation  whose  railroad  is 
crossed,  but,  f ollovring  the  case  of  Loekfuurt  w.  BaUway 
Companyf  139  Pa.  419,  this  is  not  so  clear  as  to  warrant 
the  court  in  enjoining  the  defendant  company  from  pro- 
ceeding under  proper  regulations.  See  also  Con^  ex  rH. 
Y.  West  Cfiegter,  9  Pa.  C.  C.  R.  542  ;  HeOman  r.  Leb- 
anon Bailway  Company ^  10  Pa.  C.  0.  R.  241,  and 
Pennsylvania  Railway  Company  v.  Braddock  Electric 
RaHioay  Company^  C.  P.  of  Allegheny  county. 

The  eighteenth  section  of  the  act  of  May  14,  1889,  is 
not  inconsistent  with  and  did  not  repeal  that  provision  of 
the  act  of  June  19,  1871,  P.  L.  1361,  which  gives  courts  of 
equity  jurisdiction  ''  to  ascertain  and  define  by  their  decree 
the  mode  of  such  crossing  which  will  inflict  the  least  practi- 
cable injury  upon  the  rights  of  the  company  owning  the 
road  which  is  intended  to  be  crossed,"  and  taking  into  con- 
sideration all  the  circumstances  we  are  of  opinion  that  the 
regulations  contained  in  the  following  order  are  reasonable 
and  necessary  for  the  protection  of  the  rights  of  the  plaint- 
iff company  and  the  public. 

The  preliminary  injunction  heretofore  awarded  is  modi- 
fied so  as  to  permit  the  defendant  company  to  construct 
I  and  operate  its  electric  railway  across  the  tracks  of  the 

I  plaintiff  company  at  grade  at  the  point  described  in  the 

plaintiff's  bill,  subject  to  the  following  regulations  and 
conditions : 

First.  The  defendant  company  shall  elevate  its  electric 
wire  at  said  crossing  at  least  twenty  feet  and  six  inches 
above  the  level  of  the  plaintiff's  rails. 

Second.  In  laying  its  rails  the  defendant  company  shall 
not  cut  the  rails  of  the  plaintiff  company,  or  interfere  with 
travel  on  said  railroad,  and  shall,  at  all  times,  keep  the 
crossing  so  constructed  in  good  repair. 
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J%ird.  The  defendant  oomi)any  shall  pay  to  the  plaintiff 
oomi>any  the  difference  between  the  value  of  the  single  arm 
gates  at  present  in  use  at  said  crossing  and  the  cost  of 
double  arm  gates  to  take  their  place. 

Fourth.  Each  car  operated  by  the  defendant  company 
shall  be  brought  to  a  full  stop  at  said  crossing,  and  shall 
not  cross  until  signalled  so  to  do  by  the  conductor  thereof, 
who  shall  first  go  ahead  to  said  crossing  and  be  on  the  look- 
out for  approaching  trains,  cars  and  locomotives. 


Jlonk^See  note  to  Saginaw  Union  St.  Ry.  y.  Mieh.  OenL  J^.  Co.,iMMt 


Post  Richkond  and  Prohibition  Park  Eleotbio  Rail- 
BOAD  Company,  Appellant,  v.  Thx  Statbk  Island 
Rapid  Transit  Railway  Company,  Respondent. 

New  York  General  Term,  Second  DepU^  Ju/y,  189Sm 

(71  Hun,  179.) 

BLKTBIC  8TRKBT  RAILWAY  CB068INO  8TSAM  RAILWAY.— STATUTOBY   GOV* 

BTBUOnON. 

Iawb  1809,  chapter  CMS,  section  12,  which  proTldes  that  if  the  companies 
owning  two  intersecting  railroads  cannot  agree  as  to  the  compensation, 
lines,  grades,  places  and  manner  of  intersection,  commissioners  shall  be 
H^inted  to  determine  the  same,  applies  to  the  crossing  of  a  steam  rail- 
road by  an  electric  street  railway. 

Appeal  from  a  judgment  upon  the  dismissal  of  the  com- 
plaint by  the  court. 

Action  for  permanent  injunction  restraining  a  steam  rail- 
road company  from  interfering  with  an  electric  railway  at 
an  intersection,  and  to  compel  it  to  remove  a  gate,  the 
appliances  for  operating  which  would  interfere  with  the 
operation  of  plaintiflTs  road. 

The  trial  court  made,  among  others,  the  following  find- 
ings of  fact : 

'*  I.  The  plaintiff  is  a  domestic  corporation  duly  organized 
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Uicl  existing  under  and  by  virtae  of  the  laws  of  the  State  of 
New  York,  and  is  opening  an  electric  surface  railroad  on 
a  part  of  the  shore  road  in  the  village  of  Port  Richmond^ 
New  York. 

*^n.  The  defendant  is  a  domestic  corporation  dulj 
organi2sed  and  existing  under  and  by  virtue  of  the  laws  of 
the  State  of  New  York,  and  for  many  years  last  past  has 
been  and  is  now  operating  a  locomotive  ste^m  nulroad, 
which  passes  through  said  village. 

*'ni.  The  route  of  the  plaintiffs  railroad  crosses  the 
track  of  the  defendant's  railroad  on  the  shore  road  in  said 
village. 

^'ly.  For  a  long  time  prior  to  the  organization  of  the 
plaintiff  and  the  construction  of  the  plaintiffs  railroad 
on  the  shore  road,  the  defendant  had  been  crossing  the 
shore  road  on  grade,  and  had  protected  its  said  crossing  by 
a  ^^  Copeland ''  gate  having  four  arms,  two  on  each  side  of 
the  tracks,  operated  by  one  crank,  the  four  arms  being  con- 
nected by  an  endless  chain,  which  crosses  the  shore  road 
on  each  side  of  the  tracks,  fifteen  feet  eleven  inckas  above 
the  shore  road  when  the  gate  is  open. 

'^  y.  The  plaintiff  operates  its  railroad  by  means  of  a 
trolley  overhead  wire. 

'*  yi.  The  plaintiff  cannot  string  its  trolley  wire  acroas 
the  defendant's  tracks  and  operate  its  cars  across  said 
tracks  by  the  trolley  system  so  long  as  defendant's  ^  Cope- 
land  '  gate  is  in  use.  The  stringing  of  said  wire  and  the 
operation  of  the  plaintiffs  railroad  by  the  trolley  system 
are  imi>ossible  unless  the  chain  of  said  gate  be  broken,  and 
tiie  breaking  of  said  chain  renders  said  gate  useless. 

^^  yil.  About  the  end  of  June,  1893,  the  plaintiff  opened 
a  negotiation  with  the  defendant  to  obtain  an  agreement  from 
the  defendant  giving  it  the  right  to  string  its  wire  and  eroos 
the  defendant's  tracks.  While  this  negotiation  was  pend- 
ing, and  before  the  terms  and  conditions  of  crossing  had 
been  fixed,  the  plaintiff  requested  the  defendant  to  discon- 
nect the  chain  of  its  gate  and  permit  the  plaintiff's  wire  to 
he  strung  and  its  cars  to  be  operated  across  the  defendants 
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tracks  temporarily,  pending  the  settlement  of  the  terms 
and  conditions  of  crossing.  The  defendant  complied  with 
said  request  in  or  about  the  month  of  June,  and  the  plaint- 
iff operated  its  cars  across  the  defendant's  tracks  by  the 
trolley  overhead  system,  between  about  July  3  and  Novem- 
ber 27,  1892,  under  said  temporary  permission  granted  by 
the  defendant.  The  defendant's  gate  during  that  period 
was  useless  in  consequence  of  the  breaking  of  the  chain. 
After  the  plaintiff  had  strung  its  wires  and  had  begun  to 
operate  its  cars  across  the  defendant's  tracks,  through  the 
ooDrtesy  of  the  defendant,  it  broke  off  the  said  negotiation, 
aod  no  agreement  of  any  kind  has  ever  been  made  between 
the  parties  to  this  action  with  reference  to  the  terms  and 
conditions  of  crossing. 

"  YIII.  On  November  27,  1892,  the  defendant  again  con- 
nected its  gate  chain,  and  since  that  time  the  plaintiff  has 
been  unable  to  operate  its  cars  across  the  defendant's 
tracks  by  means  of  the  trolley  system. 

'*  IX.  No  application  has  been  made  to  the  court  by  the 
plaintiff  for  the  appointment  of  commissioners,  as  provided 
m  section  12  of  the  Railroad  Law." 

The  court  found  the  following  conclusions  of  law : 

'*  L  That  the  defendant's  gate  was  and  is  a  lawful  struc- 
ture. 

''  II.  That  the  plaintiff  could  not  lawfully  string  its  wires 
and  operate  its  cars  across  the  defendant's  tracks  vrithout 
either  agreeing  with  the  defendant  upon  the  terms  and 
conditions  of  crossing  or  having  the  same  fixed  by  com- 
missioners appointed  by  the  court,  pursuant  to  section  12 
of  the  Railroad  Law. 

"ni.  That  the  plaintiff  obtained  no  permanent  right  of 
crossing  the  defendant's  track  by  reason  of  the  temporary 
permission  to  cross  the  same  granted  by  the  defendant  in 
the  latter  part  of  June,  1892,  and  that  the  defendant's  act 
in  the  reconnecting  its  gate  chain  in  November,  1893,  was 
proper  and  legal. 

**  lY.  That  the  plaintiff  has  made  no  case  for  the  inter- 
ference on  its  behalf  of  a  court  of  equity. 

VOL.  IV — 16. 
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"V.  That  the  complaint   shoald   be   dismissed, 
eosts.*' 

Section  12  of  chapter  66S  of  the  laws  of  1892,  the  General 
Railroad  Law,  proTides  as  follows  : 

'*  12.  Every  railroad  corporation  whose  road  is  or  shall  be 
intersected  by  any  new  railroad,  shall  unite  with  the  cor- 
poration owning  such  new  road  in  forming  the  necessary 
intersections  and  connections,  and  grant  the  requisite  faoQ- 
ities  therefor ;  and  if  the  two  corporations  cannot  agree 
upon  the  amount  of  compensation  to  be  made  therefor,  or 
ui)on  the  line  or  lines,  grade  or  grades,  points  or  manner  of 
such  intersections  and  connections,  the  same  shall  be  ascer- 
tained and  determined  by  commissioners,  one  of  whom 
must  be  a  practical  civil  engineer  and  surveyor,  to  b» 
appointed  by  the  court,  and  as  provided  by  the  Condemna- 
tion Law  ;  and  such  commissioners  may  determine  whether 
the  crossing  or  crossings  of  any  railroad  before  constructed 
shall  be  beneath,  at  or  above  the  existing  grade  of  such 
railroad,  and  upon  the  route  designated  upon  the  map  ^f 
the  corporation  seeking  the  crossing,  or  otherwise." 

Alexander  8,  BacaUy  for  the  appellant. 

2Vao2/,  Board/man  &  Platt^  for  the  resx)ondent. 

Pratt,  J.:  We  think  the  seventh  finding  of  fact  is 
sustained  by  the  evidence.  From  that  it  follows  that  no 
agreement  was  reached  between  the  companies  as  to  ibm 
crossing. 

If  plaintiff  cannot  make  a  satisfactory  agreement  it 
must  apply  under  the  Railroad  Act,  which  we  believe  to  be 
applicable. 

The  judgment  must  be  affirmed,  with  costs. 

Barnard,  P.  J.,  concurred  ;  Btkmak,  J.,  not  sittbig. 

Judgment  affirmed,  with  costs. 


Nora.— Se«  note  to  next 
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Sagikaw  Union  Stbbet  Railway  t.    The  Miohxgan 

Central  Railboad  Company. 


igan  Supreme  Caurtt  May  tO,  lS9t, 
(91  Mioh.  657.) 
Bunnio  mxMKt  bailwat  gbossing  stbax  railwat.— GumiK}  wnun. 

Wlifle  an  eleotric  street  railway  has  no  right  to  string  its  wires  aorosi  a 
steam  railroad  track  at  such  height  as  to  interfere  with  the  proper  opera- 
tion of  the  latter;  and  the  steam  railway  company  would  in  case  of 
neglect  or  refusal  of  the  street  railway  company  to  place  its  wnras  at  the 
proper  height,  have  a  right  to  raise  or  remove  the  same ;  still  this  muat 
be  done  with  due  regard  to  the  business  of  the  street  railway  company 
and  so  as  to  do  as  little  harm  as  possible. 

Aocordtn^y,  hMd,  that  to  cut  such  wires  when  the  line  was  in  full  opera- 
tion, in  the  daytime,  although  there  were  several  hours  in  each  night 
when  the  wires  might  have  been  removed  or  raised  without  injiuy  to 
the  business  or  property  of  the  street  railway  company,  was  trespass  ah 
initio,  for  which  the  steam  railroad  company  became  liable  for  all  dam- 
ages caused  to  the  street  railway  company. 

It  was  also  held  that  .the  State  railroad  commissioner,  under  whose  direo- 
tions  the  defendant  acted,  had  no  right  to  fix  an  arlMtrary  height  ai 
which  electric  wires  must  be  maintained  at  steam  railroad  orossingB,  in 
the  absence  of  any  showing  that  a  less  height  was  insufficient  to  preveni 
danger  Xo  the  employes  of  the  railroad. 

Appeal  by  the  defendant  below  from  a  judgment  of  Cir- 
cuit Court,  Saginaw  county.  Action  for  damages  for  tres-^ 
pass.    Facts  stated  in  opinion. 

Hnnekettj  Stark  A  HancheU  {Ashley  Pond^  of  counselV 
for  appellant 

L.  T.  Dwamd  (0.  F.  Winner ^  of  counsel),  for  plaintiff* 

MoB8X»  0.  J.:  The  Michigan  Central  Railroad  Company 
meiatea  the  road  across  G^enesee  and  Washington  streets. 
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in  the  city  of  Saginaw,  npon  the  track  of  the  Detroit  &  Bay 
City  Railroad  Company,  which  latter  company  haa  had  the 
right  of  way  across  these  streets  by  grant  from  the  city  of 
East  Saginaw  since  the  year  1878.  The  Saginaw  Union 
Street  Railway,  then  operating  its  road  by  horse-power,  in 
December,  1889,  changed  its  operating  power  to  electricity, 
by  permission  of  the  city  grant-ed  by  ordinance.  It  saw  fit 
to  nse  the  trolley  system.  It  placed  the  trolley  wires  across 
the  defendant's  tracks  on  Genesee  and  Washington  streets. 
At  Genes  e  street  the  overhead  wire  was  placed  19  feet  9 
1-2  inches  above  the  defendant's  track  rails ;  at  Washing- 
ton street,  19  feet  6  inches  above  snch  rails.  On  the  16th 
day  of  May,  1890,  while  the  plaintiff  was  in  the  f  nil  oper- 
ation of  its  road  and  running  its  street  cars,  the  defendant 
company  cut  the  wires  of  plaintiff  where  they  crossed  its 
tracks  on  Genesee  and  Washington  streets.  For  this  act 
the  plaintiff  brought  this  suit  in  trespass^  and  recovered  a 
vf»rrl ict  and  judgment  for  $933.03. 

The  defense  to  this  action  was,  in  substance,  that  in 
operating  the  defendant  company's  road  it  was  necessary 
to  pass  under  these  wires  cars  from  12  feet  to  14  feet  and  3 
inches  in  height  from  the  tracks,  and  cars  loaded  with  lum- 
ber to  the  height  of  16  feet ;  that  it  was  necessary  to  have 
brakemen  standing  upon  the  top  of  these  cars  to  signal  the 
engineer  and  for  other  purposes,  and  that,  under  these 
necessities,  the  wires  of  plaintiff  were  not  placed  at  a  suffi- 
cient height  from  the  ground  so  that  defendant's  railway 
could  be  operated  in  the  usual  manner,  with  safety  to  ite 
employes;  that  February  11,  1890,  John  T.  Rich,  then 
State  Railroad  Commissioner,  issued  an  order  to  the  general 
managers  and  superintendents  of  Michigan  railroads,  in- 
structing them  not  to  i)ermit  the  erection  or  maintenance  of 
the  wires  of  electric  street  railways  at  a  less  distance  above 
their  tracks  than  is  allowed  for  bridges  and  other  obstruc- 
tions not  suitably  guarded,  and  that  this  distance  should 
not  be  less  than  24  feet  above  the  track.  April  12,  1890,  W. 
A.  Vaughn,  division  superintendent  of  defendant,  notified 
the  plaintiff,  by  letter,  that  its  wires  were  less  than  24  feet 
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above  defendant's  tracks,  and  of  the  railroad  commis- 
sioner's order,  and  asked  plaintiff  company  to  comply  with 
such  order.  April  15,  1890,  the  president  of  plaintiff  com- 
pany replied  to  this  letter  that  it  was  its  intention  to  have 
its  wires  22  feet  6  inches  above  the  track  at  steam  railway 
crosssings,  being  advised  that  such  height  was  sufficient, 
and  was  the  standard  for  highway  bridges.  This  letter 
Mr.  Ledyard,  president  of  the  defendant  company,  an- 
swered by  letter  of  May  3,  1890,  stating  that  such  company 
would  not  permit  the  wires  of  plaintiff  to  be  strung  across 
its  tracks  at  the  height  of  22  feet  6  inches,  and  further 
wrote :  **  I  am  constrained  to  advise  you  that  if  by  May  15, 
1890,  the  wires  of  your  company,  where  they  may  cross  the 
right  of  way  of  this  company,  or  any  of  its  leased  lines,  are 
not  placed  at  the  height  of  24  feet,  this  company  will  pro- 
ceed to  remove  the  same  from  the  right  of  way." 

Nothing  further  being  done  by  the  plaintiff  company,  the 
defendant  cut  the  wires  of  plaintiff  at  these  two  street 
crossings  about  4  o'clock  P.  M.,  May  15, 1890. 

The  circuit  judge  instructed  the  jury  as  follows,  after 
stating  the  circumstances  of  the  case,  and  the  claims  of  the 
respective  parties  :  "  Oentlemen  of  the  jury :  It  appears 
from  the  testimony  in  this  case  that  the  wires  of  the  plaint- 
iff were  cut  at  four  o'  clock  in  the  afternoon,  during  a  busy 
hour,  when  the  plaintiff's  road  was  in  full  operation,  wl  en 
all  the  dynamos  were  at  work,  when  the  cars  were  all  run- 
ning, in  broad  daylight,  and;  while  people  were  traveling  to 
and  fro.  It  appears  that  the  effect  of  the  cutting  was  to  stop 
all  the  cars  throughout  the  city  at  the  very  point  where 
they  were  at  the  time  the  cutting  occurred.  There  was  no 
further  current,  no  further  motion,  no  further  i)ower,  on 
any  of  the  cars.  This  interfered  with  public  travel  and 
business ;  it  interfered  with  the  general  public ;  it  was  a 
stoppage  of  the  entire  business  of  the  road,  and  the  trans- 
portation of  passengers  at  that  time  ;  it  left  every  man 
upon  every  car  right  at  the  point  where  he  was  when 
the  wire  was  cut,  to  go  as  best  he  might  to  his  des. 
tination.    The  effect  of  the  cutting  at  that  time,  as  disclosed 
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by  the  testimony,  was  to  injure  the  msU^hinery,  create  what 
is  known,  in  electrical  terms,  as  a  ^  short  circuit.'  It  also 
appears  from  the  testimony  in  the  case  that  in  cutting  the 
wire,  unless  some  x>^r8on  stood  there  to  protect  people  on 
the  street,  there  might  possibly  be  danger  even  from  the 
wire  that  had  been  cut." 

The  charge  of  the  court  is:  '^That  if  the  plaintiff 
neglected  or  refused  to  place  its  wires  at  a  certain  height 
over  the  defendant's  track,  so  as  to  enable  it  to  carry  on  its 
business  in  a  proper  way,  the  way  that  it  had  a  right  to 
carry  it  on,  the  defendant  would  have  a  right  to  raise  the 
wires  to  the  proper  height,  or  remove  the  wires  from  its 
right  of  way ;  but  in  doing  this  the  defendant  was  required 
to  choose  such  a  time  and  under  such  circumstances  as 
would  do  no  damage  to  the  prox)erty  of  the  plaintiff,  nor 
•damage  to  the  general  traffic  of  what  is  really  a  public 
institution ;  and  the  defendant  was  bound  to  inquire  and 
ascertain  whether  attempting  to  remove  the  wires  at  that 
time  and  under  such  circumstances  would  have  any  such 
tendency.  The  railroad  company  was  bound  to  inform 
themselves  of  that  fact  before  they  attempted  to  abate  what 
they  considered  a  nuisance  to  the  operation  of  their  road. 
I  therefore  charge  you,  as  a  matter  of  law,  that  the  cutting 
of  the  wires  at  the  time  they  were  cut,  and,  under  the  cir- 
cumstances, the  attempt  to  remove  them  at  the  time,  was 
unauthorized,  and  was  a  trespass,  and  that  the  defendants 
are  liable  for  all  the  damage  that  resulted  therefrom.  The 
testimony  shows  that  this  road  ran  its  last  car  at  11:30  at 
night ;  that  the  first  car  started  at  5:30  in  the  morning ;  that 
there  was  a  period  of  time  within  the  24  hours  within  which 
this  wire  might  have  been  raised,  even  if  it  required  cut- 
ting to  raise  it,  that  the  defendant  might  have  used  in  remov- 
ing it  from  its  track,  when  the  business  of  the  general  public 
would  not  be  interrupted.  Further  in  this  line,  in  the  view 
of  the  court,  the  passage  of  these  street  cars  over  the  street 
is  subject  to  all  the  other  uses  of  the  street.  When  the 
street  car  track  is  not  in  use,  people  have  a  right  to  drive 
over  it,  walk  over  it,  and  use  it.    The  stoppage  of  these 
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cars  at  that  time  of  day  created  an  obstruction  in  every 
street  where  the  car  stopped.  It  was  there  an  obstruction 
to  the  general  public  travel.  We  cannot  hold  that  anyone 
has  a  right  to  take  the  law  into  his  own  hands  under  such 
circumstances  as  it  appears  existed  at  four  o'clock  on  the 
day  of  the  16th  of  May.'* 

Fault  is  found  with  the  language  of  this  instruction  that 
the  defendant  was  required  to  choose  such  a  time  and 
under  such  circumstances  as  would  do  no  damage  to  the 
property  of  the  plaintiff,  nor  damage  to  the  general  traffic 
of  what  is  really  a  public  institution ;  that  all  that  could 
be  required  of  the  defendant  was  that  it  should  do  no 
mmecessary  damage,  as  the  cutting  of  the  wires  alone 
would  be  some  damage.  Included  in  plaintiff's  bill  was 
$41.20  for  material  and  labor  ^^  in  splicing  wire,"  which  was 
allowed  by  the  jury.  All  the  other  items  were  for  losses 
incurred  by  the  unnecessary  damage. 

We  are  satisfied  that  the  evidence  shows  that  there  was 
ample  time,  while  the  motive  power  of  the  plaintiff  was  at 
rest,  and  when  its  cars  were  not  running,  to  have  removed 
these  wires.  The  removal  of  them  was  done  at  a  time  when 
it  involved  great  loss  to  plaintiff  and  great  danger  to  human 
life.  Under  the  circumstances,  the  defendant  company 
was  a  trespasser  db  initio^  and  liable  for  all  damages.  It 
was  shown  that  no  bridge  on  the  defendant  company's  line 
was  higher  than  22  feet,  and  that  the  Bailroad  Commis- 
sioner had  sanctioned  and  consented  to  the  wires  of  other 
street  railway  companies,  at  West  Bay  City  and  Lansing, 
being  maintained  at  a  height  of  22  feet  6  inches.  The 
defendant  company  refused  to  permit  the  plaintiff  to 
string  its  wires  at  this  height. 

The  Commissioner  of  Railroads  had  no  arbitrary  i)ower 
to  fix  24  feet  as  the  height  at  which  such  wires  must  be 
maintained,  in  the  absence  of  any  showing  that  a  less 
height  was  insufficient  to  prevent  any  danger  to  the 
employes  of  the  railroads.  The  refusal  of  the  defendant 
company  to  permit  plaintiff's  wires  to  be  raised  to  22  feet 
6  inches — and  the  testimony  shows  they  could  have  been 
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SO  raised  without  cutting  the  wires  or  destroying  property 
— and  its  choosing  of  the  time  to  cut  such  wires  when  the 
plaintiff  company  was  in  full  ox)eration  of  its  16  miles  of 
road  in  the  city  of  Saginaw,  was  such  a  violation  of  the 
plaintiff's  rights  as  cannot  be  excused,  and  justifies  the 
recovery  of  all  damages  suffered  by  the  plaintiff  on  account 
thereof. 

It  is  also  claimed  that  the  public,  or  the  rights  of  the 
public,  are  of  no  concern  in  this  suit.  This  may  be  true, 
but  what  the  court  said  as  to  the  rights  of  the  public  has 
also  no  concern  here,  as  it  could  have  had  no  possible  effect 
upon  the  jury.  The  court,  in  substance,  correctly  told 
them  that,  under  the  admitted  facts  in  the  case,  the  defend- 
ant  was  liable  for  all  the  damages  to  the  plaintiff  caused  by 
the  cutting  of  these  wires ;  and  what  he  said  about  the 
public  and  the  rights  of  travelers  was  but  surplusage,  which 
could  have  done  no  harm  to  defendant.  The  jury  gave  no 
damages  on  account  of  the  public,  but  simply  allowed  to 
plaintiff  its  items  of  damages  as  claimed. 

The  claim  is  made  that  the  court  was  in  error  in  his 
instructions  to  the  jury  as  to  the  recovery  of  damages  for 
the  cost  of  a  new  armature  to  use  in  dynamo  No.  2.  The 
testimony  tended  to  show  that  this  armature  was  injured  by 
the  cutting  of  the  wires,  and  that  it  was  attempted  to  cure 
such  injury  by  repairs,  which  amounted  to  $78.80,  but  that 
it  did  not  work  well  after  such  repairs,  and  finally  a  new 
armature  was  purchased,  at  a  cost  of  $376.  The  defendant 
upon  the  trial  objected  to  any  recovery  on  account  of  damages 
to  this  armature,  claiming  there  was  no  testimony  tending 
to  show  that  it  was  injured  by  its  acts  of  cutting  the  wires. 
The  circuit  judge  chai*ged  that  if  the  evidence  showed  that 
the  repairs  did  not  place  No.  2  dynamo  in  as  good  condition  as 
it  was  at  the  time  of  the  cutting,  and  it  became  necessary  to 
supply  it  with  an  altogether  new  armature,  plaintiff  would 
be  entitled  to  damages  for  the  cost  of  such  armature,  but 
would  not  be  entitled  to  charge  for  the  repairs  ;  and  that  if 
the  armature  by  the  repairs  was  made  as  good  as  it  was 
before  the  injury,  then  plaintiff  could  only  recover  fcM-  such 
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TejMUTS.  It  is  now  contended  that  there  was  evidence  tend- 
ing to  show  that  this  new  armature  was  more  expensive 
than  the  old  one,  and  of  more  valne,  and  that  plaintiff  was 
only  entitled  as  damages  to  the  valne  of  the  old  armature 
as  it  was  before  injury,  less  what  it  is  now  worth.  The  jury 
did  not  allow  the  repairs,  but  gave  the  plaintiff  damages 
for  the  full  cost  of  the  new  armature.  The  evidence  shows 
that  an  armature  lasts  10  or  16  years,  if  not  injured  by  some 
accident.  There  was  no  testimony  tending  to  show  that 
this  armature  taken  out  of  dynamo  No.  2  was  worth  any. 
thing  for  other  purposes  or  for  any  use  connected  with  the 
dynamo ;  nor  any  attempt  on  the  part  of  the  defendant  on 
the  trial  to  show  that  it  had  any  value  outside  of  its  use  in 
the  dynamo,  and  there  was  testimony  tending  to  show  it 
oould  not  be  used  there.  One  witness  testified  that  the  lunv 
armature  was  a  little  more  expensive  than  the  old  one,  but 
the  president  of  the  plaintiff  company  testified  that  it  was 
not.  The  defendant  upon  the  trial  was  content  with  the 
denial  that  armature  No.  2  was  injured  at  all  by  the  cutting 
of  the  wires,  and  made  no  attempt  to  ascertain  the  value  of 
the  old  armature,  or  how  much  more  costly,  if  any,  the  new 
armature  was  than  the  old  one.  Under  these  circumstances, 
we  do  not  think  a  new  trial  should  be  granted  because  of 
this  claimed  excess  in  damages.  The  record  fails  to  show 
that  the  plaintiff  recovered  any  greater  sum  than  it  was 
entitled  to  on  account  of  this  injury  to  the  armature  in 
dynamo  No.  2. 

The  judgment  will  be  aflSrmed,  with  costs. 

The  other  justices  concurred. 


NoTB. — In  Penna.  R,  R.  Co.  t.  Braddoek  Elee,  By,  Oo,^  Pa.  Sup.  Ot. 
1808  (15d  Pa.  116),  held  that  the  right  of  street  railways  to  oross  steam  raQ- 
roads  at  grade,  under  act  of  May  14,  1889,  is  subject  to  power  of  oourt, 
conferred  hy  act  of  June  19, 1871,  to  regulate  grade  orossings  and  prevent 
them  when  readily  praotioable.  Injunction  made  permanent,  restraining 
electric  railway  from  crossing  steam  railway  at  grade ;  it  appearing  to  be 
a  very  dangerous  erossing,  that  it  would  interfere  with  plaintiff's  signal 
system,  and  that  an  overhead  crossing  oould  be  made  at  a  street  not  far 
away,  at  comparatively  smaU  cost. 
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In  Bs.  B.  B.  Cb.  V.  StOmrban  Rapid  Trant,  Co,,  Allegheny  Go.  (Ft.) 
<!knn.  Pleas.,  No.  1,  April  97,  ld93  (1  Pa.  Dist.  Bep.  m),  the  oovrt  amuned 
that  the  defendant,  an  Mectrio  street  railway,  had  nnder  the  law  a  ri^^ 
tooross  plaintiff's  tracks,  and  decided  that  tiie  only  power  of  the  ooort  was 
'to  require  the  defendant  to  adopt  such  reg^ulations  as  to  the  structure  of 
its  road  and  the  general  managemoit  of  the  cam  which  might  be  run  over 
it  at  the  point  of  crossing,  as  might  seem  most  likely  to  afford  the  great- 
est protection  to  the  public. 

There  is  an  obvious  slashing  of  interests  at  orossings  of  steam  railroads 
by  electrie  trolley  lines,  which,  unless  Tery  carefully  provided  against  by 
legislation,  must  prove  fruitful  source  of  trouble  in  the  courts. 

The  three  foregoing  cases,  together  with  the  tuo  of  whioh  an  afastvaotia 
given  at  the  beginning  of  this  note,  relate  to  that  subjedL 
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AUAama  Supreme  Oowrt^  Jann*  Ifc  liMi 

(M  Ala.  878.) 

Blktbio  uosr  oo]iPAiax8.~MuiaoiPAL  oomtbol.— iMmtnuDroB. — 

Ikjunotion. 

The  authorization  and  supervision  of  electrical  appliances  In  stiusia  •■• 
matters  for  municipal  regulation. 

A  company  which,  with  municipal  authority,  first  occupies  n  reasonably 
sufficient  space  for  its  electrical  appliances,  thereby  acquires  the  ri|^ 
not  to  be  molested  in  its  possession. 

A  complaint  in  an  action  by  one  Meotric  light  company  for  an  injunction 
restraining  another  company  from  erecting  ^ts  poles  and  stringing  its 
wires  along  the  same  streets  and  among  those  of  the  eomplainant,  con- 
tained the  allegations  that  such  proposed  construction  would  cause  the 
complainant  irreparaUe  injury,  would  continually  interfere  with  its 
business*  would  bum  out  its  electrical  apparatus,  and  would  greatly 
endanger  the  lives  of  its  servants. 

Held,  that  an  answer  which  merely  denied  that  such  results  would  arise 
'*  with  a  reasonably  prudent  management  of  oomplainant%  system  of 
wires**  was  not  sufficient  to  nuthorize  the  dissolution  of  a  temponury 
injunction. 

<Saaes  of  this  series  cited  in  opinion:  Nebraaka  2W«p^  Cb.  t.  York  (7cm  Sc 
Mb$.  14.  Oo.^  vol.  8,  p.  864 ;  Grand  Rcg^idB  JBUc  Id.  Co.  t.  Gframd 
BapidM  Alison,  te.  Co,^  vol.  9,  p.  18S. 
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AfpeaIi  by  the  complainant  from  a  decree  of  the  Chan- 
•eery  Court,  Jefferson  county,  dissolving  a  temporary 
injunction  restraining  the  defendant  from  placing  its  wires 
among  those  of  the  complainant. 

iZ.  H.  Pearson  and  Jos.  H.  Little^  for  appellant. 

W.  D.  Bulger^  contra. 

Stons,  C.  J. :  This  case  brings  before  us  a  subject  which, 
in  some  of  its  bearings,  is  comparatively  new  in  juris- 
prudence. It  is  the  utilization  of  electricity,  alike  as  a 
mechanical  force,  and  as  an  illuminator.  This  use  being 
relatively  new,  and  probably  not  x>6rfected  in  its  adapta- 
tions, it  behooves  us  to  take  our  steps  cautiously — very 
cautiously — lest  our  rulings  may  sanction  or  encourage 
eonduct  which  would  lead  to  great  destruction  of  property, 
if  not  of  life  itself.  And  while  we  confess  ourselves  ignor- 
ant of  the  scientific  principles  on  which  this  new  discovery 
and  use  are  based,  it  is  common  knowledge,  in  which  we 
most  be  supi)osed  to  share,  that  very  great  skill  and  circum- 
spection must  be  employed  in  directing  and  controlling  its 
application.  The  world  has  learned  that  the  electric  cur- 
rent, when  heavily  charged,  is  so  instantaneously  destruc- 
tive of  life,  fthat  it  has,  in  dome  places,  displaced  the 
guillotine  and  the  halter  in  the  execution  of  criminals. 
All  men  know  that,  when  it  is  sufiSciently  intensified  to 
serve  the  [purpose  of  illumination,  or  the  propulsion  of 
machinery,  to  come  in  touch  with  its  charged  apparatus  is 
inevitable  destruction. 

The  authorization  and  sui>ervision  of  the  apparatus 
necessary  to  each  of  the  enterprises  brought  to  view  in  the 
record  before  us,  are  certainly  matters  which  x>^rtain  to 
^e  municipal  government  of  the  city  of  Birmingham.  The 
privilege  or  franchise  of  each  company  to  construct  its 
plant  and  works  within  the  city  must  have  been  first 
obtained ;  for  no  prudent  company  or  corporation  would  enter 
upon  se  expensive  aa  enterprise,  without  such  authority. 
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And  the  anthority  of  the  city  govemment  in  the  premiAes 
would  not  terminate  with  the  grant  of  the  franchise.  It 
doubtless  could,  and  would,  assert  its  powers  to  preyent 
any  and  all  abuse  of  the  privilege.  Tested  rights,  -propeAj 
so  called,  are  respected  in  judicial  administration ;  but  no 
one,  under  ordinary  circumstances,  can  assert  and  main- 
tain a  vested  right  to  the  exclusive  enjoyment  of  a  public 
street.  Monopolies  are  not  favorites  of  the  law,  and  if  a 
street  have  sufficient  width  and  capacity  to  admit  of  more 
than  one  public  enterprise,  without  unduly  obstructing  it 
as  a  public  highway,  an  exclusive  right  should  not  be 
granted  to  one  company;  and  if  granted,  except  under 
peculiar  circumstances,  it  may,  and  should  be,  revoked. 

Tn  the  case  before  us,  it  is  averred,  and  not  denied,  that 
the  Cons^tlidated  Electric  Light  Company  —  complainant 
below,  and  appellant  here  —  first  established  its  plant,  and 
first  occupied  certain  streets  with  its  poles  and  wires.  The 
attempt  of  the  defendant  company  to  establish  its  service 
along  the  same  streets  gave  rise  to  this  suit.  It  is  certainly 
true,  that  the  company  which,  with  authority,  first  occu- 
pies a  reasonably  sufficient  space  for  its  works,  along  a 
street  border,  thereby  acquires  the  right  not  to  be  molested 
in  its  possession.  It  can  not,  however,  claim  more  space 
than  is  reasonably  sufficient  for  the  safe  and  successful 
operation  of  its  works.  Nebi^aska  Tel,  Co.  t.  York  Oas 
&  Elec.  Light  Co.j  43  N.  W.  Rep.  126  (48  Amer.  4  Eng. 
K.  K.  Cases,  234) ;  €hrand  Rapids  E.  X.  A  P.  €k>.  ▼• 
Grand  Rapids  B.E.L.S  E.G.  Co.,  38  Fed.  Rep.  669. 

It  is  averred  in  the  bill  that  the  defendant  oompany  ''is 
now  erecting  poles  along  the  streets  and  alleys  named  in 
paragraph  4th  [those  in  which  complainant  was  maintain- 
ing poles  and  wires],  which  extend  into  the  space  occupied 
by  orator's  wires  and  conductors,  and  between  said  wires  and 
conductors,  and  that  it  is  now  preparing  to  place,  and  will 
immediately  place,  its  wires  and  conductors,  unless 
restrained  therefrom  by  your  honor,  which  are  to  be  used 
in  a  business  similar  to  your  orator's,  and  to  be  charged 
with  electrical  currents  the  same  as  orator's,  ea  the  top  »f 
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said  poles  in  and  among  orator's  wires,  and  within  orator's 
right  of  way,  as  hereinbefore  described,  in  snch  manner  as 
will  continually  interfere  with  orator's  business,  and  cause 
orator  irreparable  injury,  and  bum  out  orator's  electrical 
apparatus,  and  so  deteriorate  orator's  light  and  power 
service,  and  so  prevent  orator  from  supplying  its  customers 
and  lighting  the  streets  of  said  city,  as  to  become  a  public 
nuisance,  and  will  destroy  orator's  business ;  and  that  it 
will,  if  i)ermitted  by  your  honor,  greatly  endanger  the 
lives  of  orator's  servants,  and  cause  such  constant  and 
irreparable  injury  to  your  orator  that  it  ought  not  to  be 
permitted." 

The  answer  of  the  defendant  does  not  deny  the  acts  and 
intentions  done  and  entertained  by  it,  as  charged  in  the 
foregoing  extract,  but  denies  the  danger  that  would  ensue, 
''with  a  reasonably  prudent  management  of  complainant's 
system  of  wires."  Its  exact  language  is  :  ''  Respondents 
deny  that  the  character  of  electrical  currents  is  such,  that 
another  wire  or  system  of  wires,  placed  in  closer  proximity 
would  give  more  frequent  contact  with  orator's  wire,  and 
irreparably  injure  them  by  deteriorating  orator's  light  and 
power  service,  or  that  it  would  destroy  complainant's  busi- 
ness, but  aver  that,  with  a  reasonably  prudent  manage- 
ment of  complainant' s  system  of  wires  in  said  city,  another 
system  of  wires  might  be  operated  along  all  of  the  said 
alleys,  streets  and  avenues  in  said  city,  with  the  greatest 
security  to  both  complainant  and  respondent.  *  *  * 
Further  answering  said  section,  respondents  say  that,  by 
the  erection  of  respondent's  system,  and  the  observance 
of  care  on  the  part  of  complainants  in  the  tightening  of 
their  wires,  and  the  management  of  their  business  with  a 
view  of  serving  their  business,  rather  than  obstructing 
respondent's  business,  the  danger  to  its  employes  (would) 
be  greatly  reduced,  rather  than  increased,  by  respondent's 
system  they  are  now  proposing  to  erect,  and  there  would  be 
no  difficulty  for  the  servants  of  complainant  to  observe  the 
wires,  and  to  avoid  contact  therewith." 

We  think  applied    electricity  has    been  long  enough 
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employed,  and  its  nses  and  dangers  sufficiently  ascertained, 
to  authorize  the  statement  of  certain  propositions  as  falling 
within  the  purview  of  common  knowledge.  Among  them, 
may  we  not  state  the  following:  (1.)  Contact  with  electri- 
cal conductors,  sufficiently  charged  to  subserve  the  purposes 
of  city  illumination,  destroys  animal  life.  (2.)  To  properly 
regulate  the  apparatus  for  distributing  electric  light, 
requires  that  the  employes  or  servants  shall  ascend  the  poles 
and  go  among  the  wires.  (3.)  Two  sets  of  wires  occupying 
the  same  space,  and  charged  from  different  dynamos  located 
apart,  and  controlled  by  8ei)arate  and  independent  engineers? 
could  not  fail  to  be  dangerous  in  many  ways. 

We  cite  the  following  authorities,  which  shed  light  on 
the  questions  we  have  been  discussing :  Thompson' s  Law  of 
Electricity,  §§  43,  92,  93 ;  TeachotU  v.  Des  Moines  Broad 
Gauge  St.  R.  Cor,  33  Amer.  &  Eng.  R.  R.  Cas.  108 ;  N,  O. 
Oas  Light  Co.  v.  Hart,  4  So.  Rep.  215 ;  Nebraska  TeL  Co.. 
▼.  York  Gas  &  H.  L.  Co.^  43  N.  W.  Rep.  126. 

We  do  nut  think  the  specific  allegations  in  the  complain- 
ant's bill,  setting  forth  interference,  actual  and  threatened, 
with  its  previously  established  rights,  have  been  sufficiently 
answered  and  negatived  by  the  defendants.  Giving  to  the 
answer  a  fair  interpretation,  and  not  taking  its  affirmative 
allegations  into  account,  we  think  very  great  danger  and 
loss  would  likely  ensue  to  complainant's  employes  and  its 
property  if  defendant  be  allowed  to  proceed  with  its  work 
as  projected.  We  therefore  hold  that  the  chancellor  erred 
in  dissolving  the  injunction  on  the  denials  in  the  answer. 

We  do  not  feel  authorized  to  presume  the  city  did  or 
would  grant  to  one  company  the  right  to  occupy  all  the 
available  space  of  its  streets,  unless  such  monopoly  is  shown 
to  have  been  a  necessary  condition  of  obtaining  tiie  service. 
We  will  not  discuss  this  question  in  detail  at  this  time. 
Monopolies,  as  we  have  said,  are  not  favored,  and  are  never 
sanctioned  unless  a  necessity  for  their  tolerance  is  shown, 
or  unless  that  necessity  springs  out  of  the  very  circumstancea 
of  the  case,  or  the  transaction. 

Many  affirmative  averments  are  set  up  in  the  answer. 
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which,  if  tme,  call  loudly  for  redress.  It  is  charged  that 
complainant  is  claiming  and  occupying  much  more  space 
than  is  necessary  for  the  amount  of  service  it  renders.  This 
18  accomplished,  it  is  charged,  in  various  ways  ;  by  some- 
times occupying  both  sides  of  streets;  by  crossing  streets 
from  side  to  side,  by  maintaining  dead  wires,  etc.  All  this 
is  done,  it  is  charged,  to  maintain  its  monopoly  and  to  keep 
down  competition.  If  these  charges  are  true,  they  show 
great  public  wrongs,  which  call  loudly  for  municipal  inter- 
ference and  correction.  They  would  not  authorize  a  rival 
oomi)any  to  attempt  their  redress,  by  measures  which 
would  probably  lead  to  a  destruction  of  property,  and  of 
life  itself.  The  conservation  of  public  security  is  of  infin- 
itely more  imi)ortance  than  the  success  of  either  of  the  con- 
tending enterprises. 

As  we  have  said,  we  think  the  denials  in  the  answer  are 
not  sufficient  to  authorize  the  dissolution  of  the  injunction. 

The  decretal  order  of  the  chancellor  is  reversed,  and  the 
injunction  reinstated. 

Reversed  and  remanded. 


Non*— See  note  to  State,  €X  reU  WiaeonHn  TeU^  Co.  v.  Jane&viOeSL 
B9.0a,fPO&t. 
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TLXJTLkho    ELKTfBIO    Lt<»HT    COXFAlTr  T.   IfABBLX   QOW 

Blxotrio  Light  Cokpant. 
(•5  vt.  an.) 

USB  OF  STBtBTB.— lMTBBVBEBIfOB.-*IlfJI7M€nON. 

A  mniifclpal  eorpwation,  haying  oontnoted  with  mi  electric  light  oom* 
panj  for  lighting  its  streets,  and  the  companj  im  reliance  thereon  having 

:  expended  monej  and  erected  its  poles  and  strung  its  wires  with  the  con- 
sent and  under  the  direction  of  the  municipal  authorities,  cannot 

.  infringe  the  rights  whish  the  company  have  thus  aoquiied*  or  permit 
another  company  to  infringe  theaft. 

Althou^  said  company  test  in  ooenpatioii  does  not  obtain  an  mw6tasif% 
right  to  maintain  Its  line  in  a  stiesi,  yet  the  rights  of  a  subeequent 
licensee  are  snborriinats  and  must  be  exercised  in  suoh  a  manner  as  not 
to  interfere  with  the  rights  of  the  other  company. 

Accordingly,  held,  that  the  earlier  oompany,  complainant*  was  entitled  to 
an  injunction  perpetually  rsetraining  the  later  one,  defendant,  from  so 
maintaining  its  appliances  as  to  interfere  by  induction  with  the  line  of 
the  complainant,  to  endanger  the  lives  of  its  employes,  and  otherwise 
to  interfere  with  the  proper  and  safe  operation  of  the  complainants 
system. 

Case  of  this  series  cited  in  opinion:  StaU^  HudMm  Teleph.  Co,,  Ptot,  t. 
Jer9eif  CUy,  vol.  d,  p.  ISS. 

Bill  in  chancery,  Rutland  connty.  HA^rd  upon  the 
pleadings  and  a  mast^^r's  rep(»rt.  Taft,  Clnmrellor,  dis- 
missed the  bill  pro  /arma.  The  orator  appeals.  Facts 
stated  in  opinion. 

George  E.  Lawrence  and  C.  E.  Joyces  for  the  orator. 
J.  O.  Baker,  for  the  defendant. 

Ttltbr,  J.  :  The  orator  and  defendant  are  rival  corpora* 
tions  organized  under  the  general  laws  of  the  State  for  the 
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purpose  of  carrying  on,  respectively,  the  basinees  of  electric 
lighting  in  the  village  of  Ratland. 

In  May,  1886,  the  orator  entered  into  a  written  contract 
with  the  trastees  of  the  village  for  lighting  the  village 
streets,  and  acting  upon  and  in  compliance  with  that  con- 
tract, it  established  a  plant,  erected  poles,  strung  wires  and 
eommenced  doing  business.  It  was  stipulated  that  where 
wires  crossed  streets  they  should  not  be  within  thirty  feet 
of  the  ground  and  that  line  wires  should  be  at  least  twenty 
leet  above  the  ground.  The  i>oles  were  erected  at  points 
indicated  by  the  trustees. 

Borne  three  years  later  the  defendant,  by  permission  of 
ttie  trustees,  erected  poles,  strung  wires  and  commenced 
the  business  of  electric  lighting  in  competition  with  the 
orator.  Its  poles  were  also  placed  under  direction  of  the 
trnst4^e8.  In. some  of  the  principal  streets  the  poles  were 
set  on  the  same  side  as  the  orator's  poles  and  quite  near  to 
them.  The  orator  employs  a  system  for  lighting  buildings 
with  incandescent  lam  ps  with  a  current  of  electricity  used 
on  its  wires  of  only  one  hundred  and  ten  volts,  which  is  so 
low  a  current  that  the  wires  when  charged  can  be  handled 
with  safety.  The  defendant  uses  for  its  incandescent  lamps 
aa  alternating  current  of  one  thousand  volts  on  its  wires  in 
the  streets.  By  means  of  what  are  called  converters  a  cur- 
rent of  fifty  volts  is  taken  into  buildings. 

When  the  defendant's  wires  were  first  strung  upon  the 
poles  they  did  not  touch  the  wires  and  poles  of  the  orator, 
Imt  from  the  effect  of  storms,  from  stretching  or  some  other 
eause,  they  sometimes  come  in  contact  with  the  orator's 
poles  and  wires  and  injure  them.  The  wires  should  not  be 
nearar  each  other  than  twelve  inches,  and  the  cross  pieces 
vpon  which  they  are  strung  should  be  at  least  two  feet 
apart,  so  that  when  the  wires  are  loaded  with  snow  and  ice, 
or  when  svrayed  by  the  wind,  they  will  not  come  in  contact. 
When  a  wire  carrying  a  heavy  current  comes  in  contact 
with  one  carrying  a  lighter  current,  the  heavy  current  is 
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liable  to  be  inducted  into  the  other  wire,  which  endaageri 
the  orator^  8  wirea,  lamps  and  plant,  and  is  liable  to  set  lire 
to  buildings,  for  which  the  orator  would  be  answerable  in 
damages. 

The  defends  nt's  ]>oles  are  not  as  high^  as' those  of  tiie 
orator ;  the  cross  pieces  to  which  its  wires  are  attached  are 
nearer  the  ground  than  those  of  the  orator,  so  that  in 
places  the  defendant's  wires  are  nnder  the  orator's^  which 
renders  it  difficult  and  dangerous  for  the  orator's  employee 
to  reach  their  wires  for  repairs  and  other  purposes.  No 
accident  has  thus  far  happened.  The  defendant's  wires 
are  not  nsnally  charged  witii  electricity  in  the  day  time,  bnt 
the  two  plants  are  entirely  indei>endent  of  each  other  and 
the  orator's  employes  have  no  means  of  knowing  when  tiie 
defendant's  wires  are  charged. 

Where  the  wires  of  the  parties  cross  Centre  street,  the 
orator's  is  only  twenty-one  feet  above  the  ground ;  the 
defendant's  is  strung  above  it,  and  having  sagged,  rests 
upon  it.  At  other  places  where  the  respective  wires  enter 
buildings  ,they  intorfere  with  each  other.  These  are  the 
material  facts  found  by  the  master.  It  is  conceded  that  the 
village  trustees  had  authority  to  make  the  contract  with 
the  oratof^ 

The  defenc^lkt  virtually  concedes  that  the  orator's  eon- 
tract  with  the  trustees  is  the  measure  of  its  rights.  The 
village,  by  its  trustees,  invested  the  orator  with  certain 
rights,  and  after  the  orator,  relying  upon  the  contract,  had 
expended  money  |n  establishing  its  plant  and  appliances, 
the  village  could  not  by  an  ordinance  have  infringed  these 
rights,  and  dearly  it  eould  not  confer  npon  HiB  defendant 
authority  to  infringe  them. 

On  the  other  hand,  it  is  not  claimed  fshm  ttte  ofstor  ob- 
tained a  privilege  of  the  streets  to  the  exclusion  of  the  de- 
fendant, but  that  the  defendant's  rights  were  subordinate  to 
the  orator'  8  and  must  be  exercised  in  such  a  manner  as  not  to 
interfere  with  them.    If  authorities  were  required  to  sua* 
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tftin  8o  plain  a  propositioiii  those  cited  npon  the  orator's 
brief  are  pertinent. 

In  Hudson  TeL  Co.  t.  Jersey  City,  49  N.  J.  L. 
SOS,  it  was  held  that  where  the  city,  by  an  ordinance,  nnder 
stetQtory  authority,  had  designated  certain  public  streets 
in  which  the  comi)any  might  place  its  telegraph  i>ole8,  and 
Hie  company  had  expended  money  in  placing  its  poles 
«pon  snch  streets,  the  city  conld  not,  by  subsequent  ordin- 
mnoes,  revoke  such  designation  ;  that  the  company  had  an 
irreTocable  vested  right  to  use  the  streets  for  the  designated 
purposes. 

Thompson's  Law  of  Electricity  lays  down  the  general 
mle  that  when  a  municipal  corporation,  under  a  statutory 
provision,  has,  by  ordinance  or  other  lawful  mode,  author- 
ized a  telephone  company  to  erect  its  posts  or  poles  in  cer- 
tain designated  streets,  and  the  company  proceeds  so  to 
erect  them,  and  to  expend  money  on  the  faith  of  the  license 
so  granted^  it  thereby  acquires  a  vested  right  to  the  use  of 
the  designated  streets  so  long  as  it  conforms  to  the  condi- 
tions of.  the  license ;  and  the  license  cannot  thereafter  be 
revoked  by  the  municipality.  So  an  ordinance  authorizing 
a  telephone  company  to  maintain  lines  on  its  streets,  with- 
out  limitation  as  to  time,  for  a  stipulated  consideration, 
when  accepted  and  acted  ui>on  by  the  grantee,  by  a  compli- 
ance with  its  conditions,  becomes  a  contract  which  the  city 
cannot  abolish  or  alter  without  consent  of  the  grantees. 

It  appears  that  the  orator  has  suffered  some  damage  in 
consequence  of  its  wires  coming  in  contact  with  the  defend- 
ant's; that  it  is  constantly  exposed  to  danger  from  such 
contact,  and  that  its  men  cannot  conveniently,  and  without 
danger,  reach  its  wires  for  the  purpose  of  making  repairs, 
and  of  connecting  lines  therewith  to  buildings.  We  there- 
fore think  that  the  orator  is  entitled  to  relief  according  to 
the  prayer  of  the  bill. 

TAe  i>ro  forma  decree  dismissing  the  hill  is  reversed^ 
mnd  tJie  eanse  remanfled;  an  nccountivfj  is  ordered  f<yr  the 
damages  already  suffered  by  the  araCar^  and  the  eratar 
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may  have  a  perpetual  injunction  restraining  the  defend-^ 
ant  from  maintaining  its  wires  so  as  to  inter/ere  with 
thote  of  the  orator. 

'  NoTB.— -See  note  to  SUiU,  ex  uk  Wi&eomakm  Tdtpk.  Oo.  t.  JiMMwUb  ML 
By.  Oo.»po9L 


Central  Pennsylvania  Telephone  ft  Supplt  CoufPAirr 

Y.   WiLKESRARRS  AND  WeST  SiDS    RaILWAT    CoMPAKT. 

Luzerne  County  (Pa.)  Cfommom  Fleae,  Fleb.  S,  1S9M. 

(11  Pa.  Co.  Ct.  E.  417.) 

Tklbphonb  akd  eubgtbic  railway. —  iNTKBmuncB.— iKJUnonov. 

^*  Telegraph  "  in  a  statute  includes  ^*  telephone." 

<2uestion8  of  the  rights  of  each  party  to  use  the  streets  in  queslioa,  lett  ta 
be  decided  upon  final  hearing. 

As  to  danger  of  actual  contact  of  wires : 

A  street  railway  company  is  liable  for  injuries  caused  by  negligent  mmi- 
struction  of  its  road ;  and  bound  to  place  guard  wires  or  other  knowm 
safeguards  against  injurieirto  others. 

Telephone  company  bound  to  place  its  wires  at  such  height  that  they  wiE 
not  interfere  with  trolley  wire  (which  has  to  be  at  least  20  feet  6  inches 
high  and  below  all  other  wires),  and  so  they  will  not  be  swajred  by  the 
wind  and  thus  brought  into  contact.  This  is  so  both  on  oonmKm  law 
principles  and  by  a  statute  requiring  telephone  companies  to  so  use  the 
streets  as  not  to  incommode  the  public  use  for  puzpoaes  of  travel,  which 
includes  trayel  by  electric  railway. 

If  the  telephone  company  can  obviate  the  difficulty  by  using  higher  pdes 

\  or  Jtiy  insulation,  and  the  electric  railway  company  cannot  obTiate  it 
by  use  of  reasonable  care,  the  duty  to  change  the  construction  of  its  line 
rests  upon  the  telephone  company. 

If  the  dangers  are  due  to  original  negligent  construction  of  its  line,  the 
telephone  company  is  not  entitled  to  be  indemnified  for  the  cost  of  the 
necessary  changes.  If  it  was  constructed  with  due  care,  with  reference 
to  the  then  existing  uses  oi  the  highway,  it  is  entitled  to  Inisinniif 
measure  of  the  damages  being  the  coet  ot  the  ehanges. 

As  to  danger  fron  indnction  and  conduction : 

Plaintiff  oiaiflMd  that  ii  wm  hnpossibU  lor  it  by  any  devlae  to  vmM 
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danger ;  and  further,  that  it  was  impossible  to  operate  both  telephone 
and  eleotrio  railway  in  the  streets  in  question ;  and  it  claimed  the 
superior  right  by  reason  of  its  prior  oooupancy.  The  oourt  stated  that 
this  amounted  to  a  claim  of  right  to  exclude  the  electric  railway  from 
said  streets,  a  position  which  it  could  not  probably  sustain,  though  that 
question  need  not  be  here  decided. 

Continuance  of  preliminary  injunction  based  upon  these  dangers  denied, 
bat  granted  as  to  dangers  from  actual  contact,  with  leaye  to  defendant 
to  move  to  dissolve  the  injuncticm,  upon  proof  that  it  had  adopted  proper 
mie  guards,  and  upon  giving  security  for  the  indemnity  of  plaintiff. 

Gases  of  this  series  cited  in  opinion:  WiBconsin  Teleph,  Co,  v.  OsJikash^ 
vol.  1,  p.  687 ;  Boberts  v.  Wiseon»in  Teieph.  Co  ,  vol.  S,  p.  471 ;  Oufkher- 
land  Ttleph,  ft  Te/,  Co.  v.  United  EUc  By,  Co,,  vol.  8,  p.  406 ;  Cheta- 
peake  ft  PoL  TeHeph,  Co.  v.  Mackenzie^  vd.  S,  p.  196  ;  Frankiin  v.  iV.  W. 
Ttieph,  Co.,  vol.  2,  p.  439  ;  Attomey-Oenerml  v.  Edi90K  Tel^h,  Co,,  vol. 
2,  p.  440,  note ;  Lodchart  v.  Craig  St,  By,  Co,,  vol.  %,  p.  814 ;  Commonr 
weaUk  v.  WtUehester,  vol.  8,  p.  996  ;  Taggart  v.  Newport  8t  By.  Oo,^ 
vol.  8,  p.  806 ;  Haiaeff  v.  Bapid  TranM  St.  By.  Co.,  vol.  8,  p.  288 ;  lit. 
Adame,  dbe.  By.  Co.  v.  Wirulow,  vol.  2,  p.  262 ;  Pelton  v.  Eaet  Cleveland 
By,  Co.,  voL  2,  p.  215 ;  Cineinnati  Inclined  By.  Co,  v.  City  ft  Svb.  TeL 
Amu.,  voL  8.  p.  448  ;  Hudeon  Biver  Tel^K  Co.  v.  WatervUet,  6te.  Co,, 
powt. ;  D.L.AW.B.B.  Co,  v.  WakeOkirre,  dbe.  Co,,  po9t. 

Motion  to  continne  preliminary  injunction. 

Dickson^  Oondar  and  Munson^  for  plaintiff. 

FvUer  A  Bedford^  contra. 

Rice,  P.  J. — ^The  questions  to  be  decided  on  this  motioft 
may  be  considered  under  the  following  general  heads : 

I.  The  authority  of  the  plaintiff  to  maintain  and  operate 
a  telephone  line  on  the  highways  described  in  the  bill. 

II.  The  authority  of  the  defendant  to  construct,  maintain 
and  oi)erate  an  electric  railway  on  the  single  trolley  plan 
in  the  same  highways. 

m.  The  injury  and  damage  to  the  plaintiff  resulting 
from  actual  contact  of  the  defendant's  wires  and  poles  with 
tiie  wires  and  -poles  of  the  plaintiff,  likely  to  be  caused  by 
theox>eration  of  the  defendant's  railway  as  now  constructed. 

ly.  The  injury  and  damage  to  the  plaintiff,  resulting 
from  induction  and  conduction,  even  though  actual  contact 
is  sufficiently  guarded  against,   which  would  be  caused  by 
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operating  the  defendant's  railway  in  the  manner  proposed. 

I.  The  authority  of  the  plaintiff  to  maintain  and  operate 
a  telephone  line  on  the  highways  described  in  the  bill.  ^ 

The  plaintiff  was  incorporated  in  Sept.,  1880,  nnder  §  33 
(Telegraphs)  of  the  act  of  1874,  as  amended  by  the  act  of 
May  1,  1876,  P.  L.  90. 

It  is  argued  that  it  is  not  a  telegraph  company  within  the 
meaning  of  these  acts.  A  telephone  is  now  regarded  as  a 
new  species  of  telegraph  (Thompson  on  Electricity,  §  101) ; 
hence  it  has  been  held  that  a  statute  applicable  to  the 
incorporation  of  telegraph  companies  may  be  deemed  to 
apply  to  telephone  companies,  althoagh  the  latter  are  not 
named.  Wis.  Tel.  0>.  t.  Oahkoah,  02  Wis.  33 ;  Soberis 
r.  Wis.  Tel.  Co.,  46  N.  W.  800.  Under  a  statutory  power 
to  construct  and  operate  telegraphs,  a  company  may  estab- 
lish a  telephone  service.  CJumberland  TeL  Co.  t.  United 
JElectrie  Railway  Co.,  4Si  Fed.  Bep.  273  ;  Chesape€JGe, 
efr.^  TeL  Co.  r.  B.  A  O.  Te^.  Co.,  66  Md.  399.  A  pro- 
vision of  the  Code  of  Iowa,  authorizing  suits  to  be  brought 
against  telegraph  companies  in  any  county  through  which 
their  lines  pass,  was  held  to  apply  to  telephone  companies ; 
FranJdin  w.  IT.  W.  TeU  Co.,  69  Iowa,  97.  In  an  Englifih 
case  it  was  held  that  a  telephone  line,  operated  under  the 
Edison  telephone  patents,  was  a  telegraph  line,  and  that 
the  communications  sent  over  it  were  telegrams  within  the 
meaning  of  the  act  of  1869,  conferring  exclusive  telegraph 
privileges  upon  the  postmaster-general.  AWy^Oenl  t. 
mu  Tee.  Co.9  L.  R.,  6  Q.  B.  Div.  844.  In  a  v«ry 
thoroughly  considered  case,  Judge  SiMONTOir  held  that  a 
telephone  company  incorporated  under  the  act  of  1874,  and 
its  supplement  of  1876,  is  a  telegraph  company  within  the 
meaning  of  the  Revenue  Act  of  1879,  and  is  liable  to  the 
tax  there  provided  for  telegraph  companies.  Qom.  v. 
Penna.  Tel.  Co.^  42  Leg.  Int.  180.  To  the  same  effect  of 
the  last  case  is  TeL  Go.  v.  Board  of  Equalization^  67  Iowa, 
350.  We  have  no  doubt,  therefore,  that  the  acts  referred 
to  authorize  the  incorporation  of  the  plaintiff  company. 

But  the  act  of  1876  provides  that  before  the  exercise  of 
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any  of  the  powers  conferred  thereby,  permission  to  erect 
poles  and  ran  wires  in  or  over  any  of  the  streets  shall  be 
obtained  from  the  municipal  authorities.  It  is  alleged 
that  such  permission  has  not  been  granted  to  the  plaintiff 
by  the  city  of  WUkesbarre  and  the  borough  of  Kingston. 
This  allegation  was  denied  during  the  course  of  the  oral 
argument,  and  therefore  we  do  not  feel  at  liberty  at  this 
time  to  declare  that  the  plaintiff  company  has  not  the 
authority  to  occupy  the  highways  in  said  municipalities. 
But,  if  the  fact  be  as  alleged  by  the  defendant,  we  do  not 
see  how  the  plaintiff  can  claim  any  superior  rights  in  the 
streets  of  those  municipalities  by  reason  of  their  prior 
occupation.  Of  course  we  do  not  mean  by  this  to  imply 
that  the  defendant  company  would  have  a  right  to  wan- 
tonly or  negligently  destroy  or  interfere  with  the  property 
of  the  plaintiff,  but  if,  as  the  plaintiff  claims,  it  is  impos- 
sible for  both  companies  to  operate  on  the  same  street,  that 
company  must  give  way  which  is  using  the  street  without 
authority  of  law. 

n.  The  authority  of  the  defendant  to  construct  and  oper- 
ate an  electric  railway,  on  the  single  trolley  plan,  on  the 
highways  in  question . 

The  defendant  was  incorporated  under  the  act  of  May 
23^  1878,  P.  L.  111.  In  its  original  application  the  route 
ef  its  railway  was  designated  as  being  about  six  miles  in 
length,  and  extending  from  and  in  the  city  of  Wilkes- 
barre,  across  the  Susquehanna  river,  through  the  township 
of  Kingston,  and  through  the  borough  of  Kingston,  to  and 
into  the  boroughs  of  Forty  Fort,  Luzerne  and  Edwards- 
▼iUe.  It  obtained  the  benefits  of  the  provisions  of  the  act 
of  May  14,  1839,  P.  L,  211,  by  acceptance  thereof  in  the 
method  prescribed  in  the  20th  section  of  the  act,  and  has 
constructed  an  extension  from  Forty  Fort  to  the  borough 
of  Wyoming  under  the  authority  conferred  by  section  4  of 
the  act  of  1889.  It  is  alleged,  and  not  denied,  that  it  has 
obtained  the  consent  of  the  authorities  of  the  several  muni- 
4  ipalities  through  which  the  railway  passes.  The  bill  con* 
tains  the  general  allegation  that  the  defendant  has  no 
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authority  of  law  to  construct,  maintain  and  operate  an  elec- 
tric railway  upon  the  roads  and  avenues  described  in  the 
bill.  On  the  argument  the  counsel  explained  this  aver- 
ment to  mean  that  the  defendant's  railway  does  ''not  1  aye 
a  continuous  route  from  the  beginning  to  the  end,  for.  ing 
a  complete  circuit  with  its  own  track,"  as  required  by  .  ec 
tion  16  of  the  act  of  1889.  We  are  of  opinion  that  this  sec- 
tion of  the  act  was  not  intended  to  require  that  the 
route  of  a  railway  between  two  i>oint8  shall  be  a  cir- 
cuitous one,  but  only  that  it  shall  be  a  continuoiis 
one ;  in  other  words,  that  the  cars  may  go  and  retom 
between  the  two  termini  over  the  same  street  and  track. 
What  the  section  intended  to  prevent  was  the  incor- 
poration of  a  company  for  the  construction  of  rail 
ways  branching  off  to  different  points,  like  spokes  of  a 
wheel,  without  connecting  these  different  termini.  Bach  of 
said  railways  may  have  a  continuous  route  from  the  begin- 
ning to  the  end,  but  they  are,  in  fact,  separate  and  distinct 
railways  over  several  distinct  and  unconnected  routes.  As, 
at  present  constructed,  it  would  seem  that  the  defendants' 
railway  is  subject  to  this  objection.  After  reaching 
Wyoming  avenue,  in  the  borough  of  Kingston,  it  branches 
off  in  one  direction  to  the  borough  of  Luzerne,  and  thence 
by  an  extension  to  the  borough  of  Wyoming,  and  in 
another  direction  to  the  borough  of  Edwardsville.  These 
termini  are  not  at  present  connected.  In  answer  to  this 
objection,  it  was  stated  on  the  argument  that  the  defend- 
ant's railway  is  not  completed,  and  that,  when  completed, 
the  main  line  will  form  a  eontinous  route  from  the  begin- 
ning to  the  end,  within  the  meaning  of  the  act  of  1889. 
No  affidavits  as  to  this  point  have  been  submitted  to  ns  on 
either  side,  and  we  do  not  feel  at  liberty  to  decide  so  grave 
a  question  ui>on  the  proofs  now  before  us.  We  therefore 
leave  it^  like  the  first  question,  to  be  decided  upon  final 
hearing. 

III.  The  injury  and  damage  to  the  plaintiff,  resulting 
from  actual  contact  of  the  defendant's  i>ole8  and  wires 
with  the  wires  and  poles  of  the  plaintiff. 
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The  results  likely  to  follow  from  actual  contact  are  thus 
enumerated  and  described  in  the  affidavit  of  H.  W. 
Rhoads,  president  of  the  plaintiff  company : 

(a.)  That  all  telephone  instruments  that  may  at  the  time 
of  such  contact  be  connected  with  said  wires  would  be 
burned  out. 

{b.)  That  the  switch-board  at  the  exchange,  an  expensive, 
valuable  and  necessary  equipment  of  the  telephone  service, 
would  be  in  constant  danger  of  being  burned. 

(c.)  That  if  the  x)owerful  current  from  the  railway  com- 
pany's wire  should  bum  off  the  wire  of  the  telephone  com- 
pany and  cause  the  latter  to  drop  to  the  ground  without 
breaking  the  contact  above,  the  lives  of  i)er8ons  passing  in 
that  vicinity  would  be  imperiled. 

(d.)  That  if  the  powerful  current  from  the  railway  com- 
pany's wire  should  be  carried  into  the  telephone  exchange 
over  the  telephone  wires,  the  lives  of  the  persons  in  prox- 
imity to  the  switch-board  would  be  jeopardized. 

{e.)  That  there  would  be  constant  danger  of  Hke  destruc- 
tion by  fire  of  the  building  wherein  the  telephone  exchange 
is  located,  as  well  as  other  buildings  which  might  at  the 
time  be  oonnected  by  a  telephone  wire  with  the  ones  so  in 
contact. 

On  the  part  of  the  defendant  it  is  alleged  (1)  that  a  con- 
tinuous electric  current  of  five  hundred  volts,  which  it  does 
not  prox>ose  to  exceed,  is  not  fatal  to  human  life  ;  (2)  that 
the  placing  ot  guard-wires  wherever  the  wires  of  the  plaint- 
iff and  the  trolley  wire  of  the  defendant  are  in  close  prox- 
imity will  effectually  prevent  contact  between  saidswires  and 
avoid  danger  to  the  property  of  the  plaintiff  and  the  lives 
of  its  employes  ;  (8)  that  the  line  of  the  plaintiff  is  negli- 
gently constructed,  in  that  its  wires  are  unnecessarily 
allowed  to  sag  in  many  places,  in  that  many  of  its  i)oles  do 
not  exceed  fifteen  feet  in  height,  and  are  small,  and  lean 
towards  the  street,  and  in  that  in  the  construction  of  its 
line  upon  Wyoming  avenue  the  plaintiff  has  unnecessarily 
eroflsed  and  recrossed  said  avenue  with  its  wires  at  very 
short  intervals. 
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It  will  be  observed  that  the  defendant  does  not  ienj 
that,  as  at  present  constructed,  there  is  or  is  likely  to  be 
actual  contact,  nor  that  such  actual  contact  ia  likely  to 
cause  serious  injury  to  persons  and  proi)erty.  It  could 
hardly  be  denied,  even  in  an  ex  parte  affidavit,  that  many 
of  the  consequences  described  by  Mr.  Rhoads  will  be  likely 
to  ensue  even  though  an  electric  current  not  exceeding  five 
hundred  volts  may  not  be  absolutely  fatal  to  human  life. 
Conceding  that  the  defendant  company  has  the  unqualified 
right  to  use  these  highways  for  its  track,  poles  and  wires, 
and  that  incidental  inconvenience  and  loss  which  may  ensue 
to  others  from  the  operation  of  its  railway  are  damnum 
absque  injuria^  it  cannot  be  contended  that  it  is  not  liable 
for  injuries  caused  by  the  negligent  construction  of  its  rail- 
way, nor  that  a  court  of  equity  has  not  power  to  enjoin 
them  if  these  injuries  will  be  substantial  and  continuing. 
If  guard- wires  will  prevent  contact,  due  care  requires '  that 
they  be  placed  by  the  defendant  company  before  turning  on 
its  pow€fl*f ul  electric  current,  or  if  the  defendant  can  avoid 
this  danger  by  the  exercise  of  any  other  reasonable  pre- 
caution, or  the  use  of  any  other  practical  appliance  known 
and  recognized  in  the  present  condition  of  electric  science 
as  applied  to  the  construction  of  railways,  the  omission  to 
take  such  precaution  would  be  negligence,  and  until  this  is 
done  it  is  our  duty  to  continue  the  present  injunction. 

But,  from  the  very  nature  of  an  electric  railway  operated 
on  the  single  trolley  plan,  the  trolley  wire  must  be  a  certain 
distance  from  the  rails,  and  in  the  recent  case  of  D.  L.  A 
W.  B.  R.  Co.  T.  West  Side  Railway  Co.,  6  Kulp,  342,  it 
was  alleged  and  not  controverted^  that  it  was  not  practic- 
able to  elevate  it  higher  than  twenty  feet  and  six  inches. 
We  assume  that  a  trolley  wire  must  be  under  all  other 
wires  crossing  the  line  of  the  railway.  Suppose,  then,  that 
the  telephone  wire  is  stretched  so  near  the  trolley  wire  as 
to  be  in  danger  of  contact  when  swayed  to  and  fro  by  the 
wind,  or  so  low  that  it  is  not  reasonably  practicable  for  the 
trolley  wire  to  be  suspended  and  operated  under  it,  what 
are  the  rights  and  duties  of  the  parties?    We  are  of  opinion 
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that  a  fair  application  of  the  principle,  sic  u^ere  tuo  ut 
alienum  non  laedas^  would  require  the  telephone  com- 
pany to  adapt  itself  to  the  new  condition  of  things  even  in 
the  absence  of  any  statutory  regulation  on  the  subject.  See 
Thompson  on  Electricity,  §  45,  and  cases  cited.  But  there 
is  such  regulation  which  we  think  puts  the  question  beyond 
controversy.  Clause  1  of  §  33  of  the  act  of  1874,  under 
which  the  plaintiff  was  incorporated,  reads  as  follows: 
'^  Such  corporations  shall  be  authorized,  when  incorporated 
as  hereinbefore  provided,  to  construct  lines  of  telegraph 
along  and  upon  any  of  the  public  roads,  streets,  lands  or 
highways,  etc.,  by  the  erection  of  the  necessary  fixtures, 
including  i>ost8,  poles,  or  abutments  for  sustaining  the 
cords  or  wires  on  such  line,  but  the  same  shall  not  be  so 
constructed  as  to  incommode  the  public  use  of  such  roads, 
streets  or  highways,  or  injuriously  interrupt  the  navigation 
of  said  waters.*'  This  provision  was  intended  to  secure 
and  protect  the  rights  of  the  public  in  highways  for  pur- 
poses of  travel  and  transportation,  not  only  according  to 
the  modes  in  use  at  the  time  of  the  construction  of  the  tele- 
phone line,  but  also  according*  to  any  other  mode  which 
was  presumably  in  contemplation  when  they  were  ordained 
and  established.  For  example,  if  the  defendant  were  about 
establisliing  an  omnibus  line  on  the  streets  in  question 
mider'  a  charter  power  so  to  do,  and  the  wires  of  the  tele- 
phone company  crossing  the  highway  were  so  low  as  to 
interfere,  this  would  not  only  incommode,  but  obstruct  the 
public  in  a  lawful  use  of  the  highway  for  the  primary  pur- 
pose for  which  it  was  established.  And,  in  such  a  case,  it 
cannot  be  doubted  that  it  would  be  the  duty  of  the  tele- 
phone company  to  remove  the  obstruction,  although  it  was 
not  actually  such  at  the  time  it  was  constructed.  The 
great  weight  of  authority  is  that  the  construction  and  opera- 
tion of  a  horse  railway  upon  a  street  is  only  a  new  mode  of 
nsing  it,  and  does  not  impose  an  additional  servitude. 
Judge  Dillon,  af t«r  citing  and  discussing  the  numerous 
authorities  on  the  question,  concludes :  ^^  The  author  regards 
the  appropriation,  under  legislative  authority,  of  a  reason- 
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able  portion  of  a  street  for  a  horse  railway  oonstmcted  on 
the  gradaated  surface  of  the  street  and  nsed  under  munici- 
pal regulation  in  the  ordinary  mode,  to  be  such  a  use  aa 
falls  within  the  purpose  for  which  streets  are  dedicated  or 
acquired  under  the  power  of  eminent  domain.  When  thus 
authorized  and  so  regulated  by  the  public  authorities  as 
not  to  destroy  the  ordinary  and  usual  street  uses,  this  is  a 
public  use  within  the  fair  scope  of  the  intention  of  the  pro- 
prietor when  he  dedicates  the  street,  or  is  paid  for  property 
to  be  used  as  a  street.  Such  proprietor  must  be  taken  to 
contemplate  all  improved  and  more  convenient  modes  of 
use  which  are  reasonably  consistent  with  the  use  of  the 
street  by  ordinary  vehicles  and  in  the  usual  modes."  2  Dil- 
lon's Municipal  Corporations,  §  722. 

The  question  as  to  the  use  of  the  streets  by  electric  rail- 
ways is  comparatively  new,  but  so  far  as  it  has  been  dis- 
cussed by  the  courts,  the  same  doctrine  has  generally  been 
held  applicable  to  them.  See  Lockhart  t.  RaUway  Co., 
139  Pa.  419 ;  Com.  t.  Westchester ^  9  Pa.  C.  C.  R.  642 ; 
Heilman  w.  Lebanon  Ry.  Co.,  10  id.  241 ;  DuBais  TV-ac- 
tion Co.  V.  Buif.  etc.,  My.  Co.,  10  id.  401 ;  I>.Z.A  W.R. 
JR.  C  w.  W.  B.  etc,  Ry.  Co.,  6  Kulp,  342 ;  Taggart  ▼. 
Newport  Ry.  Co.,  16  R.  I.  668 ;  Malsey  r.  Rapid  Transit 
Co.,  47  N.  J.  Eq.  380 ;  20  Atl.  Rep.  326 ;  Mount  Adams^ 
etc.,  Ry.  Co.  ▼.  WinOow,  3  Oh.  Cir.  Ct.  Rep.  42S  ;  I^Mon 
w.  Bast  Cleveland  R.  R.  Co.,  22  Week.  Bull.  67.  The 
two  latter  citations  are  taken  from  4  Harv.  Law  Rev.  268. 

It  may  be  said  that  electric  railways  were  not  known  and 
therefore  could  not  have  been  contemplated  when  these 
highways  were  laid  out  or  dedicated  ;  but  this  argument  ia 
not  convincing,  for  the  same  is  true  of  horse  railways,  at 
least  so  far  as  some  of  the  highways  are  concerned.  Judge 
CooLEYsays:  '*When  land  is  dedicated  for  a  street^  it  is 
unquestionably  appropriated  for  all  the  ordinary  purposes 
of  the  street,  not  merely  for  the  purposes  for  which  such 
streets  were  formerly  applied,  but  those  demanded  by  new 
improvements  and  new  wants."  Cooley's  Constitutional 
Limitations,  688. 
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An  Ohio  statate  gave  authority  to  a  telephone  company 
to  oonstruct  its  line  from  point  to  point  along  any  public 
highway  so  that  the  '^  same  shall  not  incommode  the  pub- 
lic."    In  a  suit  by  the  telephone  company  to  enjoin  an 
electric  railway  company,  the  court,  after  pointing  out 
that  the  main  purpose  of  streets  and  highways  is  to  facili- 
tate travel  and  transportation,  and  that  new  and  improved 
agencies  for  effecting  this  purpose  must  be  presumed  to 
have  been  in  contemplation  in  addition  to  those  in  existence 
when  the  ways  were  established,  said:  "The statutory  per- 
mission to  the  telegraph  association  to  construct  its  lines 
along  and  upon  a  highway  was  not,  therefore,   without 
qualification.     But  whether  the  Legislature  had  or  had  not 
imposed  the  condition  that  the  public  should  not  be  incom- 
moded,   the  association,    in  our  judgment,  acquired   its 
privilege  or  permissory  grant  subject  to  the  duty  of  so 
changing   and  adjusting,  when   necessary,  its   system  of 
operating  its  telephone  lines  as  not  to  curtail  the  enjoyment 
by  the  public  of  the  best  modes  of  travel  and  transporta- 
tion upon  the  streets.    Whether  all  who  go  upon  streets 
shall  have  the  most  convenient  and  expeditious  passage 
and  carriage  of  persons  and  goods  has  not  been  made 
dependent  upon  the   manner  in  which  the  defendant  in 
error  has  preferred  to  locate  its  poles,  stretch  its  telephone 
wires  or  form  the  electric  circuit."  Cin.  Inc.  JPlane  Rail^ 
woy  T«  City  and  Suburban  TeL  AssodoHon,  44  Albany 
law  Jour.  86. 

We  summarize  our  conclusions  ux>on  this  branch  of  the 
case  as  follows : 

(a)  An  electric  passenger  railway  com;>any  is  bound  to  use 
reasonable  care  and  prudence  in  placing  its  wires  and  poles, 
and  to  adopt  all  ordinary  and  usual  appliances  and  methods 
to  prevent  contact  between  its  trolley  and  feed  wires  and  the 
wires  of  a  telephone  company  stretched  along  or  across  the 
same  highway.  An  electric  railway  company,  failing  to 
exerdse  this  degree  of  care,  may  be  restrained,  by  injunc- 
tion, from  operating  its  line  until  this  defect  in  construction 
is  remedied.    It  is  conceded  by  the  defendant  that  actual 
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contact  between  the  wires  of  the  plaintiff  and  defendant 
maj,  in  most  instances,  be  prevented  by  guard  wires ;  but, 
although  the  defendant  expresses  a  willingness  to  place 
such  wires,  it  does  not  appear  that  this  precaution  has  as 
yet  been  taken ;  therefore  the  injunction  will  be  continued 
for  the  present,  with  leave  to  defendant  to  move  to  dissolve 
same  upon  proper  proof. 

(&.)  It  is  the  duty  of  a  telephone  company  using  a  public 
highway  for  its  poles  and  wires  to  so  construct  and  main- 
tain its  line  as  not  to  incommode  the  public  use  of  the 
highway  for  purposes  of  travel  and  transportation,  whether 
by  ordiuary  vehicles,  horse  railways  or  electric  passenger 
railways  lawfully  used  on  the  same.  Hence  if,  as  alleged 
by  the  defendant,  the  telephone  company  can  avoid  the 
daDi^ers  from  actual  contact  of  its  wires  with  those  of  the 
electric  railway  by  stretching  them  on  higher  poles,  or  by 
insulation,  and  the  railway  company  cannot  obviate  them 
by  the  exercise  of  reasonable  care  and  prudence  in  the  con- 
struction of  its  road  and  necessary  appliances,  the  duty  to 
change  the  construction  of  its  line  rests  on  the  telephone 
company,  and  this,  too,  notwithstanding  its  prior  occu- 
pancy of  the  street. 

(c.)  In  the  case  supposed  in  the  latter  proposition,  if  the 
dfuiu^^rs  from  contact  are  due  to  the  neglii<ent  manner  in 
wln(\*i  the  telephone  line  was  originally  constructed,  the 
telephone  company  is  not  entitled  to  be  indemnified  for  the 
cost  of  making  the  necessary  changes. 

(d.)  But,  if  the  telephone  line  was  constructed  with  due 
care,  and  with  due  regard  to  the  rights  of  the  public  in  the 
highways,  as  highways  were  commonly  used  at  the  time 
the  telephone  line  was  constructed,  and  if  the  plaintiff  is 
entitled  to  indemnity,  the  measure  of  damages  which  it 
will  sustain  would  be  the  cost  of  making  the  necessary 
^changes. 

IV.  The  injury  and  damage,  even  though  actual  contact 
is  sufficiently  guarded  against,  which  will  be  caused  by 
induction  and  conduction. 

In  describing  the  effects  from  these  two  causes  we  can 
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not  do  better  than  to  quote  from  the  opinion  of  Andbewb, 
J.,  in  the  case  of  Stidson  River  TeL  Co.  ▼•  WaiervUet, 
etc,  121  N.  Y.  393:  ^'It  appears  with  reasonable  cer- 
tainty from  the  complaint  and  affidavits  used  in  the  motion 
for  ijie  injunction,  that  the  operation  of  the  defendant's 
road  by  the  single  trolley  system  will  result  in  serious  dis- 
turbance of  the  telephone  service.  It  is  sufficient  for  the 
present  purpose  to  state  that  this  apprehended  disturbance 
will  arise  in  two  ways  :  first,  by  the  earth  distribution  of 
the  current  of  electricity  conveyed  by  the  trolley  wire 
suspended  over  the  road  of  the  defendant,  and  the  attach- 
ment to  the  motor  on  the  defendant's  cars,  and  thence  dis- 
charged on  to  the  rails  and  tracks,  which  discharged 
current  will  in  fact  find  its  way  through  the  earth  to  any 
neighboring  conductors  of  electricity,  including  the  wires 
used  by  the  plaintiff  for  the  earth  or  grounded  circuit  of 
the  telephone  system ;  and,  second,  by  what  is  called 
induction,  that  is,  by  inducting  on  the  telephone  wire  cur- 
rents of  electricity  corresponding  in  variation  with  the 
variable  currents  used  by  the  trolley  wire.  The  effect  of 
each  of  these  causes,  as  appears  by  the  testimony  of  the 
electrical  experts,  is  to  confuse  and  drown  the  minute 
current  used  in  the  telephone  service,  and  prevent  or 
greatly  interfere  with  communication  by  telephone.'* 

It  is  not  made  clear  that  these  disturbances  can  be  pre- 
vented by  the  defendant  company.  It  was  at  one  time 
thought  that  they  might  be  prevented  by  the  use  of  the 
doable  trolley,  but  the  plaintiff's  counsel  conceded  that 
this  method  is  impracticable.  In  the  case  of  Cunibevland 
TeL  Co.  w.  United  JElectric  Railway  Co.,  46  Fed.  Rep. 
273,  Brown,  J.,  now  of  the  Supreme  Court  of  the  United 
States,  thus  sums  up  the  results  of  experience  and  investi- 
gation on  this  subject :  ^*  But  the  fact  that  nine-tenths  of 
the  electric  railways  in  this  country  are  equipped  with  a 
single  trolley,  and  that  in  most  of  the  cities  where  the 
double  trolley  was  formerly  used,  including  Montgomery, 
Pittsburgh,  Denver,  Albany  and  Appleton,  they  have  been 
abandoned,  are  strong  arguments  against  their  practica- 
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bility.  Indeed)  it  is  only  where  the  roads  make  use  of  a 
double  track  that  the  double  trolley  can  be  made  a  success. 
Add  to  this  that  in  numerous  cases  between  the  telephone 
companies  and  the  electric  railways,  which  have  arisen  in 
other  States,  the  courts  have  uniformly  held  the  double 
trolley  to  be  a  failure  as  applied  to  single  tracks,  and  it 
would  seem  that  the  question  could  no  longer  be  consid- 
ered an  open  one." 

Is  it  possible  for  the  plaintiff  to  prevent  these  disturb- 
ances from  induction  and  conduction?  The  defendant  con- 
tends that  it  is.  Mr.  Fagan  testifies :  *^  First  class  telephone 
construction  requires  a  metallic  circuit,  which,  in  this 
instance,  would,  on  proper  poles,  put  the  matter  beyond 
question.  Conduction  is  liable  to  happen  from  the  use  of 
earth  for  a  return  circuit  both  by  the  telephone  and  the 
railway,  which  it  is  not  feasible  for  the  latter  to  avoid,  but 
the  telephone  can,  by  a  metallic  circuit."  To  the  same 
effect  is  the  affidavit  of  J.  C.  Meixell. 

In  the  case  of  Hudson  River  Tel.  Co.  t.  Watefvlietj 
supra^  the  court  said  :  ^'  The  use  of  a  grounded  circuit  ia 
nofnecessary  to  a  telephone  system ;  the  substitution  of 
a  metallic  circuit,  such  as  is  used  on  long  distance  tele- 
phone lines,  will,  it  is  admitted,  prevent  any  material  dis- 
turbance from  the  operation  of  the  defendant's  road  by  the 
single  trolley  system.  There  is  no  dispute  that  the  sub- 
stitution by  the  plaintiff  of  the  metallic  for  the  earth 
circuit  is  practicable,  but  the  change  would  involve  a  large 
outlay,  and  on  the  other  hand  the  testimony  of  the  experts 
is  that,  besides  obviating  the  disturbance  caused  by  the 
defendant's  road,  the  change  would  promote  the  general 
efficiency  of  the  telephone  service." 

In  the  case  of  Cumberland  Tel.  Co.  v.  United  Electric 
Railway  Co.^  the  court  said  it  could  not  be  doubted  that 
the  evil  might  be  remedied  by  a  return  wire  attached  to 
each  telephone  ;  but  this  would  be  so  expensive  as  not  to 
be  feasible  in  that  case.  It  could  be  remedied,  however, 
by  the  use  of  the  McCluer  device.  In  the  case  of  Cin.  Ry. 
Co.  ▼.  City  and  Sub.  Tel.  Assn.,  supra^  the  court  stated  that 
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it  was  admitted  that  the  telephone  disturbances  might  be 
remedied  by  constructing  the  telephone  with  a  complete 
metallic  circuit,  or  by  resorting  to  what  is  known  as  the 
McCluer  C.  vice,  consisting  of  a  single  return  wire  to  which 
a  number  of  telephone  wires  are  attached.  We  cite  these 
decisions,  not  as  conclusive  adjudications  of  the  question 
of  fact  raised  in  this  case,  but  as  showing  the  opinions 
entertained  concerning  them  at  the  time  the  decisions  were 
rendered.  On  the  other  hand,  the  plaintiif  in  this  case  has 
submitted  affidavits  to  the  effect  that  under  the  conditions 
existing  on  Wyoming  avenue  and  the  Plymouth  road,  the 
operation  of  the  defendant's  railway  will  cause  absolute 
and  irremediable  destruction  of  the  property  and  buisness 
of  the  telephone  on  said  highway,  which  is  not  feasible  and 
practicable  to  avoid  by  the  construction,  by  the  telephone 
company,  of  any  other  system,  or  the  adoption  of  any  plan 
or  device  practically  used  or  known  in  electricity.  The 
counsel  went  further,  and  conceded  that  it  was  commercially 
impossible  to  construct  and  operate  a  telephone  line  and  an 
electric  railway  on  these  thoroughfares  at  the  same  time. 
The  argument  based  on  these  premises  is,  that  as  the  occu- 
pation of  the  highways  by  the  telephone  company  was  the 
lawful  exercise  of  their  fi'anchises,  and  was  prior  in  time, 
therefore  their  right  is  superior  to  that  of  the  defendant.  It 
would  seem,  logically,  to  follow  that  the  telephone  company 
has  a  right  to  exclude  the  railway  company  from  these  thor- 
oughfares. This  proposition  "needs  but  to  be  stated  to 
induce  hesitation."  We  doubt  it  for  the  reason  stated  in 
our  consideration  of  the  question  of  injury  arising  from  con- 
tact and  the  relative  rights  and  duties  of  the  two  companies 
in  that  regard.  True,  the  telephone  company  is  lawfully 
using  the  highways,  and  was  prior  in  time,  but  it  is  subject 
to  the  condition  that  it  shall  not  incommode  the  public  use 
of  the  same.  If  it  not  only  incommodes,  but  absolutely 
excludes,  the  public  use  of  the  same  for  travel  and  transpor- 
tation in  a  perfectly  lawful  mode,  we  doubt  if  the  tele- 
phone company  can  say  that  it  has  a  right  to  do  so  because 

VOL.  IV— 18. 
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it  is  unavoidable  ;  much  less  that  even  if  it  were  within  ita 
power  to  protect  itself  against  the  injury  resulting  from 
the  operation  of  defendant's  railway,  it  is  not  bound  to  do 
so.  But  it  seems  to  us  unnecessary  to  go  into  an  extended 
discussion  of  this  question  at  this  time.  The  plaintiff  claim^ 
an  exclusive  right  to  the  use  of  electricity  on  this  highway 
as  against  the  defendant,  and  this  claim  is  based  on  the  alle- 
agtion  of  fact  that  the  operation  of  the  defendant's  railway 
must  necessarily  destroy  its  property  and  business,  and 
that  this  injury  cannot  be  avoided  by  adoption  on  their 
part  of  any  practicable  means.  This  essential  fact  is  denied 
by  the  defendant,  and  upon  the  present  state  of  the  proof 
is  in  doubt.  To  issue  an  injunction  in  such  case,  after  the 
railway  has  been  constructed,  and  before  finsd  hearing, 
would  be  contrary  to  well-settled  principles.  We  cite  only 
one  case  in  this  connection.  It  is  elementary  law  that  in. 
equity  a  decree  is  never  of  right  as  a  judgment  at  law  is, 
but  of  grace  ;  hence  the  chancellor  will  consider  whether  it 
would  not  do  greater  injury  by  enjoining  them  than  would 
result  from  refusing.  HicharcTsAp.y  57  Fa,.  106.  Much  more 
is  this  true  of  the  disposition  of  a  motion  for  a  preliminary 
injunction,  where  the  facts  are  disputed,  and  the  defend- 
ant is  willing  to  give  security  for  such  damages  as  it  may 
be  liable  for. 

The  injunction  heretofore  awarded  is  continued  until 
further  order,  with  leave  to  the  defendant  to  move  to  dis- 
solve the  same  upon  making  proofs  suggested  in  the  fore- 
going opinion,  and  upon  giving  security  in  such  sum  as  shall 
be  directed  by  the  court  for  the  payment  of  all  damages^ 
to  the  plaintiff  which  it  may  be  adjudged  liable  for. 


NoTB. —  Subsequently,  upon  proof  that  the  defendant  had  put  up  gnaid 
wires  by  which  the  dangers  from  actual  contact  were  avoided,  and  upon 
the  defendant  filing  a  bond  in  the  sum  of  $10,000,  conditioned  to  pay  aU 
damages  for  which  it  might  be  adjudged  liable  to  the  plaintiff,  the  injuno- 
tion  was  dissolved. 

See  note  to  State,  ex  reL  WieeanHn  Teleph.  Co.  t.  JaneavUleSt.  J^.  Cb.» 
poeL 
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HXTDSON  RiVEB  TSLBPHONE  COMPANT,  Applt.,  V.  WaTBB- 
YLIST  TUKNPIKB  AND  RAILWAY  COMPANY,    Respt. 

AlMo  York  Oowi  of  Appeals,  Oeiober,  18Bi. 

(185  N.  Y.  898.) 

WdB  0  81SBBTB.---INTEBFKBENCB.— iNJITNOn^N.-^BTATDTOBY  CXUI- 

STBUOnOH. 

A  ilatate  authorizing  a  street  railway  company  to  operate  its  road  by 
'*  any  mechanical  or  other  power,"  except  steam,  which  it  may  choose  to 
employ,  Ib  sufficiently  broad  to  authorice  the  use  of  electricity,  though 
that  was  not  in  use  or  iuTented  at  the  time  the  statute  was  enacted. 

A  company  thus  clothed  with  discretioa  is  not  irrevocably  bound  by  a 
choice  of  motiye  power  once  made.  Nor  are  the  municipal  authorities, 
whose  oansent  is  made  requisite  by  the  statute,  bound  by  oonditioiis 
first  imposed  upon  the  company. 

The  use  of  the  single  trolley  overhead  system  of  electrical  pn^ulsion  o^ 
itreet  cars  does  not  constitute  a  public  nuisance.  On  the  contrary,  it  is 
the  best  system  yet  in  use.  It  was  therefore  proper  for  the  defendant  to 
adopt  it,  having  obtained  the  requisite  consent. 

The  street  surface  railroad  act  of  1884,  which  requires  approval  of  railroad 
commissioners  and  consent  of  abutting  owners  to  the  construction  or 
extension  of  a  street  railway,  provides  that  it  shall  not  affect  previously 
acquired  rights.  Therefore  it  does  not  i^ply  to  a  company  which  by  an 
earlier  statute  had  been  invested  with  discretion  to  change  its  motive 
power. 

A  telephone  company,  though  first  in  occupation  of  a  street,  has  no  equity 
prior  to  »  street  railway  company,  subject  to  whose  rights  it  expressly 
obtained  its  franchise.  The  same  would  be  true  in  any  event,  since  the 
railway  is  and  the  telephone  is  not  a  primary  street  use. 

A  telephone  company's  franchise  being  subject  to  rights  of  public  travel, 
and  the  use  of  the  street  by  the  railway  being  in  aid  of  travel,  the  latter 
cannot  be  enjoined  at  suit  of  the  former,  upon  the  sole  ground  of  injury 
due  to  induction,  which  the  railway  company  could  avoid  only  by  the 
use  of  more  expensive  and  dangerous  and  less  useful  ai^^xiratus. 

Although  the  telei^one  company  grounds  its  wires  upon  its  own  land  or 
other  private  property  under  license  from  the  owners,  and  the  railway 
company  generates  and  accumulates  electricity  in  large  and  turbulent 
q[iiantities  and  allows  it  to  escape  upon  the  plaintiff's  premises,  thus 
causing  injury  by  conduction,  and  giving  rise  to  query  whether  the 
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principle  tic  utere  tuo  ut  cUienum  nan  laedoM  might  not  be  InToked ;  still 
this  will  not  avail  the  telephone  oompanj,  since  its  use  of  grounded 
wires  is  part  of  its  system  of  telephonic  oommunicatiou,  its  use  of  the 
streets  for  which  is  in  its  entirety  subject  to  the  lawful  purposes  of  pub- 
lic travel. 

It  seems  that  telephone  companies  may  be  organized  pursuant  to  a  slatate 
which  provides  for  the  incorporation  of  teleg^ph  companies  onij. 

Gases  of  this  series  cited  with  approval :  Wifoonstn  Teleph,  Co.  v.  Othkoik, 
voL  1,  p.  687 ;  Cfumberland  TOepK  db  Tel.  Co.  v.  United  Elee.  I^  Co,, 
vol.  ft,  p.  408  ;  Attomejf-Oeneral  v.  Edieon  TUepJi.  Co.,  vol.  3,  p.  440,  note. 

Appeal  by  defendant  from  order  of  General  Term  of  the 
Supreme  Conrt,  Third  Department,  reversing  a  judgment 
entered  upon  the  report  of  a  referee. 

Action  for  injunction  to  restrain  the  use  of  the  overhead 
electric  trolley  system  by  the  defendant,  on  account  of 
contemplated  injury  to  plaintiffs  telephone  system. 

Plaintiff  was  organized  in  1883,  under  the  general  tele- 
graph statute  of  1848.  Defendant  was  incorporated  as  a 
turnpike  company  in  1828 ;  was  granted  permission  by  a 
special  statute  in  1862  to  construct  and  maintain  a  street 
railway  on  its  road,  and  ^'with  the  consent,  aad  with  such 
restrictions  as  may  be  deemed  proi)er  by  the  common  ooun- 
oil  of  the  city  of  Albany,"  to  operate  its  road  by  ^' power 
of  horses,  animals,  or  any  mechanical  or  other  power,  or 
the  combination  of  them,  which  the  said  oonpany  may 
choose  to  employ,  except  the  force  of  steam." 

It  obtained  the  required  consent,  operated  a  horse  rail- 
way until  1889,  when,  with  the  consent  of  the  common 
council,  it  fitted  its  road  with  appliances  for  dectric  pro- 
pulsion. 

The  injuries  complained  of  were  the  usual  ones  due  to 
induction  and  conduction. 

John  8.  Wise  and  Marcus  T.  Sun,  for  appellant 

Edwin  Countryman  and  John  A.  Delehantf/j  for 
dent. 
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Mayxard,  J. :  All  the  injuries  of  which  the  plaintiff  com- 
plains are  due  to  the  adoption  by  the  defendant  of  the 
single  trolley  system  of  electric  propulsion.  It  becomes, 
therefore,  of  the  first  importance  to  determine  whether  this 
change  of  motive  power  was  authorized  by  law.  The  plaint- 
iff makes  a  vigorous  attack  upon  the  right  of  the  railway 
company  to  the  enjoyment  of  such  a  franchise  and  urges 
many  grounds  in  support  of  its  position.  We  cannot  assent 
to  1  e  argument  of  the  learned  counsel  for  the  defendant 
that  the  determination  of  this  question  is  immaterial, 
because  the  State  alone,  by  its  attorney-general,  can  bring 
suit  for  a  usurpation  of  corporate  powers,  or  because 
ordinarily  the  local  authorities  must  prosecute  for  an 
unlawful  obstruction  of  the  streets,  not  involving  the 
appropriation  of  private  property.  In  the  case  of  a  corpora- 
tion, exercising  a  delegated  authority  for  the  public  bene- 
fit, the  actionable  quality  of  a  private  injury  resulting 
therefrom  may  depend  upon  the  legislative  will,  and  the 
aggrieved  party  may  be  without  remedy  if  the  damage  sus- 
tained is  the  result  of  the  proper  exercise  of  a  power  or 
privilege  conferred  by  law,  and  a  right  of  action  is  not 
given  by  express  enactment.  This  immunity  from  liability 
does  not^  however,  extend  to  acts  which  are  tUira  vires^  or 
which  are  equivalent  to  a  confiscation  or  condemnation  of 
the  property  rights  of  the  citizens,  unless  provision  is  made 
for  due  compensation.  If  the  sovereign  power  has  never 
granted  to  the  defendant  the  right  to  make  use  of  electric- 
ity in  the  traction  of  its  cars  in  the  streets  of  Albany,  it 
mast  respond  to  the  plaintiff  and  to  all  others  whose  lawful 
pursuits  are  invaded  by  its  illegal  procedure. 

But  we  think  it  is  clear  that  under  the  act  of  1862  (ch. 
233),  and  the  ordinances  of  the  common  council  of  the  city, 
the  defendant  was  invested  with  the  authority  to  adopt  this 
method  of  transportation,  and  to  place  in  the  streets  in 
question  the  apparatus  and  fixtures  necessary  for  its  prac- 
tical and  efficient  use.  The  choice  of  a  motive  power  is  not 
expressly  limited  in  the  statute,  except  by  the  exclusion  of 
the  force  of  steam.     It  is  not  impliedly  limited,  except  that 
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the  i)ower  selected  must  not  be  of  such  a  kind  or  require 
such  a  mode  of  application  as  will  make  it  a  public  nui- 
sance, or  render  the  passage  of  the  streets  unsafe  or  danger- 
ous for  travelers  availing  themselves  of  the  ordinary  means 
of  locomotion. 

The  rei>ort  of  the  referee  removes  all  doubt  with  refer- 
ence to  the  safety  and  practical  usefulness  of  the  system 
adopted  by  the  defendant.  He  finds,  in  substance,  that  it 
is  the  most  efficient  and  economical,  and  the  best  thus  far 
devised,  and  less  liable  to  accidents,  through  the  displace- 
ment of  machinery,  than  any  other  trolley  system  ;  that  it 
subserves  the  public  interests  and  satisfies  the  public  wants, 
with  respect  to  transportation ;  that  it  is  not  prejudicial  to 
the  public  health,  or  dangerous  to  human  life ;  and  that  no 
other  system  of  electric  propulsion  of  cars  has  thus  far 
been  demonstrated  to  be  as  practical,  effective  and  advan- 
tageous, both  to  the  public  and  private  interests,  as  the  over- 
head, single  trolley  system. 

As  the  evidence  is  not  contained  in  the  record,  these 
findings  must  be  deemed  to  have  been  supported  by  compe- 
tent proofs,  and  they  leave  no  room  for  the  contention  that 
the  use  of  this  system  is  unsafe,  or  dangerous^  or  in  any 
degree  a  public  nuisance. 

The  act  of  1862  cannot  properly  be  limited  to  such 
methods  of  operating  street  surface  railways  in  cities  as  had 
then  been  invented  and  were  then  in  actual  use.  The  words 
of  the  statute  are  to  be  interpreted  according  to  their 
natural  and  obvious  meaning,  and,  as  the  terms  employed 
are  not  ambiguous,  extrinsic  facts  are  not  available  to 
restrict  the  authority  which  it  plainly  confers.  The  lan- 
guage, literally  construed,  includes  undiscovered  as  well  as 
existing  modes  of  operation.  Electricity,  as  a  natural  and 
applied  force,  was  then  well  known  and  it  is  reasonable  to 
infer  that  its  adaptation  as  a  propelling  power  was  even 
then  anticipated.  It  would  be  an  unjust  reflection  ui)on 
the  wisdom  and  intelligence  of  the  law-  making  body  to 
assume  that  they  intended  to  confine  the  scope  of  their 
legislation  to  the  presenti  and  to  exclude  all  consideration 
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for  the  development  of  the  future.  If  any  presumption  is 
to  be  indulged  in,  it  is  that  general  legislative  enactmoits 
are  mindful  of  the  growth  and  increasing  needs  of  society, 
and  they  should  be  construed  to  encourage  rather  than  to 
embarrass  the  inventive  and  progressive  tendency  of  the 
people.  The  application  by  the  defendant  for  this  new 
grant  of  x>ower  must  have  reminded  the  Legislature  that 
in  thirty  years  its  original  franchise  of  a  turnpike  way  had 
proved  inadequate  for  the  wants  of  a  thickly  i)opulous 
community,  and  it  could  not  have  failed  to  perceive  that  in 
a  like  period  of  time  the  operation  of  street  cars  by  horse 
power  might  become  obsolete  or  undesirable.  It,  there- 
fore, wisely  provided  for  the  occurrence  of  such  an  emer- 
gency. 

It  is  not  to  be  denied  that  it  is  a  sound  rule  of  statutory 
instruction  which  permits  nothing  to  be  taken  in  a  grant 
of  corporate  powers,  that  is  not  plainly  expressed,  or 
nnequivocally  given,  or  not  demanded  by  necessary  impli- 
cation. The  defendant  claims  nothing  more ;  but  the 
plaintiff  endeavors  to  cut  down  the  franchise  bestowed  by 
eliminating  from  the  statute  the  general  words  of  the  grant. 
As  in  1862  these  railways  were  run  exclusively  by  animal 
power,  the  provision  in  section  4  of  the  act,  which  author- 
izes the  defendant  to  adopt  any  mechanical  or  other  i)ower, 
or  the  combination  of  them,  which  it  might  choose  to 
employ,  except  steam,  was  superfluous,  if  its  rango  of 
selection  is  to  be  confined  to  the  motive  forces  which  had 
then  been  discovered  and  employed.  The  history  of 
plaintiff's  franchise  is  instructive  upon  this  x>oint.  1 1  is  an 
intruder  in  the  public  streets  and  not  i>06se6sed  of  any 
property  rights  which  a  court  of  equity  can  be  invoked  to 
protect,  if  the  canon  of  construction  which  it  insists  upon 
applying  to  the  grant  of  the  defendant's  franchises  shall 
be  allowed  to  prevail*  It  is  incorporated  under  the  act  of 
1848  (chapter  266),  providing  for  the  formation  of  telegrapb 
companies.  At  that  time,  and  for  twenty  years  after- 
wards, the  art  of  telegraphy,  as  known  and  praetiead, 
did  not  include   the  transmission   of  human  speech  by 
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means  of  the  telephone  over  wires  strung  upon  poles.  But 
it  has  been  held  in  other  States  and  countries,  and, 
as  we  think,  rightly,  that  this  form  of  transmitting 
messages  through  the  medium  of  an  electric  current  pass- 
ing over  extended  wires  is  authorized  by  a  statute  for 
the  incorporation  of  telegraph  companies,  although  when 
the  act  was  passed  such  form  of  communication  was 
unknown.  WisconHn  Telephone  Co.  r.  Oshkosh,  62 
Wis.  32 ;  Cumberland  Telephone  A  Tel.  Co.  r.  United 
Mectrlc  JRaUway  Co.,  42  Fed.  Rep.  273;  AUomey- 
General  ▼.  XSdison  Telephone  Co.,  L.  R.  [«  Q.  B.  D.] 
244. 

It  would  also  be  a  narrow  and  illiberal  construction  of 
the  statute  to  hold  that  the  defendant  was  irrevocably  bound 
by  the  choice  of  a  motive  power  made  in  1862.  It  then 
selected  the  only  practicable  one,  but  the  authority  to  em- 
ploy others  was  not  thereby  exhausted.  It  was  a  continu- 
ing privilege  and  was  intended  to  be  potential  whenever 
and  as  often  as  the  means  of  public  travel  might  be  improved 
or  facilitated  by  its  exercise.  Equally  flexible  was  the 
power  given  to  the  common  council  of  the  city  to  impose 
meh  reasonable  conditions  upon  the  enjoyment  by  the 
d^endant  of  the  franchises  of  a  street  railway  company  as 
in  their  judgment  the  interests  of  the  public  seemed  to 
require.  Their  authority,  in  this  respect,  was  coincident  in 
extent  with  the  company's  right  of  selection.  They  could 
limit  the  municii)al  assent  to  a  railroad  operated  in  a  si>eci- 
fied  way,  as  they  did  by  the  ordinance  of  1862,  and  while 
that  remained  unmodified  no  other  method  could  be  law- 
fully used,  and  they  could,  by  a  subsequent  ordinance,  as 
in  1889,  authorize  the  necessary  changes  to  be  made  in  the 
e  juipment  of  the  streets  for  the  introduction  of  electricity 
as  a  propelling  force.  This  power  is  fairly  inferable  from 
the  original  act,  and  may  also,  perhaps,  be  deducted  from 
the  provisions  of  the  city  charter,  which  authorize  them  to 
regulate  the  use  of  the  streets  by  railways. 

This  case  is  clearly  distinguishable  from  that  of  the  Third 
Avenue  Railroad  (112  N.  Y.  396)  cited  at  length  by  plaint- 
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ifTs  coansel.     There  the  railroad  company  had  no  express 
grant  of  legislative  authority,  and  the  consent  of  the  munici- 
pality was  refused.     It  attempted  to  override  the  local 
authorities  and  compel  them  by  mandamus  to  give  their 
approval  to  the  opening  and  excavation  of  the  streets  for 
the  purpose  of  substituting  a  subsurface  mode  of  operation, 
when  the  granting  of  the  permission  plainly  involved  the 
exercise  of  judgment  and  discretion.     It  was  held  that 
under  such  circumstances  the  department  of  public  works 
could  not  be  coerced  to  act  favorably  upon  the  comi)any'8 
application.     But  the  case  is  not  authority  for  the  broad 
proposition,  for  which  the  plaintiff  contends,  that  where 
the  right  to  select  a  motive  power  is  expressly  given  and  is 
not  limited,  either  as  to  time  or  kind,  and  a  selection  has 
been  made  with  the  approval  of  the  city  authorities,  the 
company  cannot  subsequently  adopt   a  new  and  better 
system  of  propulsion  upon  obtaining  the  municipal  consent 
thereto. 

The  defendant  was  not  subject  to  the  provisions  of  section 
12  of  the  Street  Surface  Railroad  Act  of  1884  (ch.  252),  as 
amended  by  chapter  531  of  the  laws  of  1889,  requiring  the 
approval  of  the  railroad  commissioners  and  the  consent  of 
the  owners  of  one-half  in  value  of  the  property  abutting 
QI)on  the  streets. 

It  had  the  right  to  make  the  change  under  the  act  of 
1862,  iii)on  obtaining  the  consent  of  the  common  council, 
and  hence  it  is  embraced  within  the  saving  clause  contained 
in  section  18,  which  declares  that  the  act  of  1884  shall  not 
interfere  with,  repeal,  or  invalidate  any  rights  theretofore 
acquired  under  the  laws  of  the  State  by  any  horse  railroad 
company,  or  affect  or  repeal  any  right  of  any  existing  street 
surface  railroad  company  to  construct,  extend,  operate  and 
maintain  its  road  in  accordance  with  the  terms  and  provi- 
sions of  its  charter  and  the  acts  amendatory  thereof. 
Inchoate,  as  well  as  x>^rfected  rights  are  saved  by  such  a 
provision.  N,  T,  Cable  Co.  v.  Mayor,  etc.^  104  N.  Y.  1. 
The  defendant's  authority  to  use  electric  motors  in  the 
populsion  of  its  cars  in  the  streets  of  Albany  and  to  operate 
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them  by  the  single  trolley  system,  cannot,  therefore,  be 
successfully  questioned  and,  unless  some  actionable  damage 
has  resulted,  or  will  result,  to  the  plaintiff  therefrom,  its 
complaint  was  properly  dismissed  by  the  trial  court 

There  is  no  question  of  prior  equities  involved.  It  is  a 
matter  of  strict  legal  right.  Neither  priority  of  grant  nor 
priority  of  occupation  can  avail  either  party.  The  plaintiff 
has  a  franchise  which  is  entitled  to  protection,  but  the 
prime  difficulty  it  encounters  grows  out  of  its  subordinate 
character.  It  has  been  given  and  accepted  upon  the  express 
condition  that  it  shall  not  obstruct  or  interfere  with  the 
enjoyment  by  the  defendant  of  its  franchises.  The  plaint- 
iff is  not  using  the  streets  for  one  of  the  purposes  to  which 
they  have  been  dedicated  as  public  highways,  while  the 
.  defendant  is  occupying  them  in  such  a  manner  as  to  expedite 
public  travel  and  promote  the  public  use  to  which  they  were 
originally  devoted.  The  condition  contained  in  the  plaint- 
iff's grant  would  have  been  implied  had  it  not  been 
expressly  named. 

The  primary  and  dominant  purpose  of  a  street  is  for 
public  passage,  and  any  appropriation  of  it  by  legislative 
sanction  to  other  objects  must  be  deemed  to  be  in  subordi- 
nation to  this  use,  unless  a  contrary  intent  is  clearly  ex- 
pressed. The  inconvenience  or  loss  which  others  may  suffer 
from  the  adoption  of  a  mode  of  locomotion  authorized  by 
law,  which  is  carefully  and  skilfully  employed,  and  which 
does  not  destroy  or  impair  the  usefulness  of  a  street  as  a 
public  way,  is  not  sufficient  cause  for  a  recovery,  unless 
there  is  some  statute  which  makes  it  actionable.  A 
different  rule  prevails  if  there  has  been  an  encroachment 
upon  private  rights  to  the  extent  of  an  appropriation  of 
private  property,  and  it  was  upon  this  ground  that  the 
decision  in  the  elevated  railroad  cases  was  placed.  Story  v. 
N.  T.  E.  R.  R.  Co.,  90  N.  Y.  122 ;  Lahr  v.  Met.  E.  R.  R. 
<0o.,  104  id.  268.  It  was  there  held  that  an  abutting  owner 
lias  an  easement  of  light,  air  and  access  in  the  street  in 
front  of  his  premises,  of  which  he  cannot  lawfully  be 
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deprived  without  compensation,  by  the  erection  and  use  of 
an  elevated  railway  structure. 

But  the  plaintiff  has  no  easement  in  the  public  streets. 
It  is  there  by  virtue  of  a  legislative  grant  revocable  at  the 
pleasure  of  the  power  which  made  it,  constituting,  while  it 
continues,  a  valuable  franchise,  which  is  recognized  as  prop- 
erty in  the  fullest  sense  of  the  term.  People,  etc.,  v. 
O'Brien,  111  N.  Y.  1.  The  plaintiff's  title  to  his  property 
is,  however,  encumbered  by  a  condition  which  diminishes 
its  value,  and  it  cannot  rightfully  complain  of  the  burden 
which  it  has  voluntarily  assumed.  It  is  a  part  of  its  com- 
pact with  the  State  that  the  maintenance  of  its  lines  of 
communication  shall  not  prevent  the  adoption  by  the  public 
of  any  safe,  convenient  and  expeditious  mode  of  transit, 
sach  as  the  defendant's  system  has  been  shown  to  be.  It 
is  not  deprived  of  any  property  right,  but  is  simply  com 
pelled  to  yield  the  subservience  which  it  is  bound  to  render 
under  the  charter  which  gave  it  existence. 

These  considerations  necessarily  dispose  of  one  of  the 
grounds  upon  which  the  plaintiff  claims  to  be  entitled  to 
relief  from  the  si)ecial  injury  sustained  by  the  acts  of  the 
defendant,  namely,  the  derangement  of  the  electric  currents 
upon  its  lines  of  wire  by  means  of  induction,  as  it  is  called 
in  electrical  dynamics. 

It  seems  to  be  indispensable  to  the  successful  prosecution 
of  the  plaintiff's  business,  that  it  should  make  use  of  an 
exceedingly  weak  and  sensitive  current  of  electricity.  By 
a  law  of  electric  force,  not  clearly  defined  or  understood, 
the  transmission  of  a  powerful  current,  such  as  the  defend- 
ant must  use  to  supply  motion  to  its  cars,  along  a  line  01 
wire  parallel  with  and  in  close  proximity  to  the  plaintiff'' 
wires,  induces  ui)on  the  lattor  an  additional  current,  which 
lenders  the  operation  of  the  plaintiff' s  telephones  at  all  times 
difficult  and  sometimes  impracticable.  It  is  found  that  this 
disturbance  cannot  be  avoided  by  the  defendant  without  a 
eompleto  change  of  tiie  system  adopted,  and  the  use  of  motors 
which  are  more  expensive,  more  dangerous  and  less  useful  and 
efficient.    It  is  obvious,  that  to  require  such  change  to  be 
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made  would  be  to  giunt  to  the  plaintiff,  by  a  decree  of  the 
court,  that  which  the  Legislature  has  expressly  and  inten- 
tionally withheld.  But  the  plaintiff  is  exposed  to  another 
danger  which  deserves  consideration,  Its  system  of  com- 
munication is  only  partially  established  in  the  public 
streets.  Its  telephones  are  located  up  on  the  premises  of  its 
subscribers  and  patrons,  and  at  a  central  exchange,  which 
is  upon  private  property.  Its  instruments  are  connected  by 
branch  wires  with  the  main  wires  suspended  upon  the  poles 
in  the  streets.  To  render  their  respective  plants  available, 
both  parties  must  have  a  return  electric  current,  and  both 
use  the  earth  for  that  purpose.  The  plaintiff  grounds  its 
wires  upon  private  property  and,  in  many  cases,  connects 
them  with  the  gas  and  water  pipes,  and,  in  this  way,  estab- 
lishes and  completes  its  required  circuit. 

It  is  immaterial  whether  its  wires  are  grounded  upon  its 
own  property  or  that  of  others,  who  permit  the  plaintiff  to 
BO  use  their  premises.  Its  possession  as  a  licensee  would  be 
lawful  while  the  license  continues.  The  defendant  allows 
t  he  electric  current  used  for  the  movement  of  its  cars  to 
escape  or  discharge,  at  least  in  part,  directly  from  the  rails 
into  the  ground,  from  whence  it  spreads  or  flows,  by  reason 
of  the  conductivity  of  the  earth,  upon  plaintiff ' s  grounded 
wires,  and  the  most  serious  loss  which  the  plaintiff  sustains 
results  from  this  cause,  which  is  scientifically  known  as 
conduction.  The  defendant  insists  that  it  has  an  equal 
riglit  Avith  plaintiff  to  make  use  of  this  property,  or  law  of 
nature,  in  the  conduct  of  its  business,  just  as  all  are  entitled 
to  the  common  use  of  the  air  and  light  of  the  heavens, 
which,  in  a  certain  sense,  is  undoubtedly  true.  But  the 
defendant  does  something  more.  It  does  not  leave  the 
natural  forces  of  matter  free  to  act  unaffected  by  any  inter- 
ference on  its  part.  It  generates  and  accumulates  electricity 
in  large  and  turbulent  quantities,  and  then  allows  it  to  escape 
upon  the  premises  occupied  by  the  plaintiff  to  its  damage. 

We  are  not  prepared  to  hold  that  a  person  even  in  the 
prosecution  of  a  lawful  trade  or  business,  upon  his  own 
land,  can  gather  there  by  artificial  means  a  natural  element 
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like  electricity,  and  discharge  it  in  such  a  volume  that* 
owing  to  the  conductive  properties  of  the  earth,  it  will  be 
conveyed  upon  the  grounds  of  his  neighbor  with  such  force 
and  to  such  an  extent  as  to  break  up  his  business,  or  impair 
the  value  of  his  property,  and  not  be  held  responsible  for 
the  resulting  injury.  The  possibilities  of  the  manifold 
industrial  and  commercial  uses  to  which  electricity  may 
eventually  be  adapted,  and  which  are  even  now  foreshadowed 
by  the  achievements  of  science,  are  so  great  as  to  lead  us  to 
hesitate  before  declaring  an  exemx^tion  from  liability  in  such 
a  case.  It  is  difficult  to  see  how  responsibility  is  diminished 
or  avoided,  because  the  actor  is  aided  in  the  accomplish- 
ment of  the  result  by  a  natural  law.  It  is  not  the  opera- 
tion of  the  law  to  which  the  plaintiflf  objects,  but  the  pro- 
jection upon  its  premises  by  unnatural  and  artificial  causes 
of  an  electric  current  in  such  a  manner  and  with  such  inten- 
sity as  to  materially  injure  its  property.  It  cannot  be 
questioned  that  one  has  the  right  to  accumulate  water  upon 
Ms  own  real  property  and  use  it  for  a  motive  power ;  but 
he  cannot  discharge  it  there  in  such  quantities  that,  by 
the  action  of  physical  forces,  it  will  inundate  his  neighboi^s 
lands  and  destroy  his  property,  and  shield  himself  from 
liability  by  the  plea  that  it  was  not  his  act,  but  an  inexor- 
able law  of  nature  that  caused  the  damage.  Except  where 
the  franchise  is  to  be  exercised  for  the  benefit  of  the  public 
the  corporate  character  of  the  aggressor  can  make  no  differ- 
ence. The  legislative  authority  is  required  to  enable  it  to 
do  business  in  its  corporate  form,  but  such  authority  carries 
with  it  no  lawful  right  to  do  an  act  which  would  be  a  tres- 
pass, if  done  by  a  private  person  conducting  a  like  busi- 
ness. If  either  collects  for  pleasure  or  profit  the  subtle  and 
imperceptible  electric  fluid,  there  would  seem  to  be  no 
great  hardship  in  imposing  ui)on  it,  or  him,  the  same  duty 
which  is  exacted  of  the  owner  of  the  accumulated  water 
power — that  of  providing  an  artificial  conduit  for  the  artifi- 
cial product,  if  necessary  to  prevent  injury  to  others. 
But  the  record  before  us  does  not  require  a  determina- 
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tion  of  the  question  in  this  form.  The  use  which  the  plaint- 
iff is  making  of  its  grounded  wires  is  a  part  of  its  system 
of  telephonic  communication  through  the  public  streets,  and 
a  necessary  component  of  the  service  it  maintains  there 
under  the  permission  of  the  State,  and  is  subject  to  the  con- 
dition that  it  shall  not  incommode  the  use  of  the  streets  by  the 
public.  It  is  one  indivisible  franchise  and  is  in  its  entirety 
subservient  to  the  lawful  uses  which  may  be  made  of  these 
thoroughfares  for  public  travel.  In  this  respect  no  distinc- 
tion can  be  made  between  the  injuries  resulting  from  induc- 
tion and  conduction. 

In  the  disposition  of  this  apx>eal  there  has  been  no  occa- 
sion to  make  any  application  of  the  rule  that  where  a  public 
use  authorized  by  law  takes  no  property  of  the  individual, 
but  merely  affects  him  by  proximity,  the  necessary  inter- 
ference in  his  business  or  in  the  enjoyment  of  his  projxerty 
occasioned  by  such  use  furnishes  no  basis  for  damages. 
MadcUff^s  Exrs.  v.  Mayor,  4  N.  Y.  195 ;  BeUinger  v.  N. 
T.  C.  a.  R.y  23  id.  42 ;  Moyer  v.  N.  F.  C.  &  H.  H.  JR.  A, 
&S  id.  851  ;  UliJie  v.  If.  7.  C.  &  11.  R.  R.  R.,  101  id.  98 ; 
Am.  BJc.  Note  Co.  v.  N  T.  E.  R.  R.  Co.,  129  id.  252. 
Under  such  a  rule  it  would  be  a  grave  question  whether 
the  injuries  to  which  the  plaintiff  was  subjected  would  not, 
if  made  permanent,  constitute  a  servitude  upon  its  proj)erty 
which  could  not  be  imposed  without  compensation,  pro- 
vided the  parties  were  occupying  the  streets  upon  an  equal 
footing.  As  was  said  by  Judge  Andrews  in  Cogswell  v. 
N.  r.,  N.  H.  &  H.  R.  R.  Co.  103  N.  Y.  14:  "It  is,  in 
many  cases,  difficult  to  draw  the  line  and  to  determine 
whether  a  particular  use  is  consistent  with  the  duties  and 
burdens  arising  from  vicinage,  or  whether  it  inflicts  an 
injury  for  which  the  law  affords  a  remedy." 

We  are  spared  the  task  of  discrimination  in  this  case  by 
reason  of  the  legal  attitude  which  the  plaintiff  has  assumed 
in  the  occupation  of  the  streets.  It  has  accorded  to  the 
public,  by  the  manner  in  which  it  has  elected  to  use  its 
franchise,  the  unrestricted  right  of  passage,  and  it  cannot 
question  the  form  in  which  such  right  shall  be  enjoyed  so 
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long  as  it  is  of  lawfal  origin  and  is  utilized  with  proper  care 
and  skill.  The  defendant's  mode  of  conveyance  of  pas- 
sengers is  of  this  character,  and  the  plaintiff  can  no  more 
jastly  complain  of  its  loss  from  this  source  than  it  could 
if,  by  the  jarring  of  loaded  vehicles  passing  up  and  down 
Broadway,  its  delicate  and  sensitive  instruments  were  dis- 
placed and  their  beneficial  use  impaired  or  destroyed. 

There  is  also  an  appeal  by  the  defendant  from  an  order 
denying  a  motion  for  an  extra  allowance  of  costs.  The 
decision  of  the  court  below  was  placed  upon  the  ground  of 
a  want  of  power,  and  the  special  reason  assigned  was  ^'  that 
the  action  being  to  restrain  the  defendant  from  employing 
a  particular  system  only,  and  over  a  part  only  of  the  road, 
the  franchise  was  not  involved,  and  there  is,  therefore,  no 
basis  on  which  an  allowance  can  be  estimated." 

In  denying  the  motion  for  this  sole  cause  we  think  the 
Supreme  Court  erred.  The  subject  matter  of  the  contro- 
versy litigated  was  the  right  of  the  defendant  to  use  the 
single  trolley  system  in  the  operation  of  its  road  upon 
Broadway  and  South  Ferry  street,  and  the  prayer  for  relief 
in  the  complaint  is  that  an  injunction  issue  '^  restraining  the 
defendant  from  operating  its  said  railroad  through  the  city 
of  Albany  by  the  electric  system  herein  described."  If  the 
right  thus  sought  to  be  perpetually  enjoined  has  a  money 
value,  and  there  was  any  evidence  in  the  moving  papers 
tending  to  establish  such  value,  the  court  had  jurisdiction 
to  entertain  the  motion,  and  it  was  its  duty  to  exercise 
its  discretion  and  dispose  of  the  application  upon  its  merits. 
We  have  examined  the  record  sufficiently  to  satisfy  us  that 
there  was  some  proof  of  this  character. 

One  witness  testifies  that  the  right  of  the  defendant  to 
ran  its  cars  by  electric  motors  upon  the  single  trolley  sys- 
tem in  the  city  of  Albany  is  worth  to  the  company  tbe  sum 
of  at  least  $300,000,  and  as  against  the  double  trolley  sys- 
tem, or  any  other  known  system,  at  least  $76,000.  We  are 
not  permitted  to  say  how  much  this  and  other  similar  evi- 
dence may  be  worth.  We  are  dealing  exclusively  with  a 
question  of  i)ower.    Whether  there  shall  be  any  allowance 
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at  all,  or  what  the  amount  of  it  shall  be,  and  how  far  the 
hardships  of  the  plaintiffs  situation  shall  affect  the  allow- 
ance, if  at  all,  are  questions  primarily  to  be  considered  by 
the  Special  Term  and  can  be  safely  intrusted  to  its  deter- 
mination. The  authorities  cited  in  the  opinion  of  the  Gren- 
eral  Term  were  all  cases  where  no  evidence  was  presented 
as  to  the  commercial  value  of  the  right  or  franchise  in  ques- 
tion, and  the  decision  was  that  in  the  absence  of  such  evi- 
dence it  could  not  be  presumed  to  have  a  particular  value. 
The  just  inference  from  them  is  that  if  such  proofs  had  been 
submitted  the  court  might  have  considered  them  as  a  b  asis 
of  an  allowance.  People  v.  Oenessee  Valley  Can.  H.  H. 
Co.,  95  N.  Y.  666 ;  Conaughty  v.  Saratoga  Bank^  92  id. 
401 ;  Heilman  v.  Lazarus^  12  Abb.  N.  C-  19. 

The  order  of  the  General  Term  granting  a  new  trial 
must  be  reversed  and  the  judgment  entered  upon  the  report 
of  the  referee  affirmed,  with  costs  in  all  courts. 

The  order  denying  the  motion  for  an  additional  allowance 
should  be  reversed,  with  costs,  and  the  motion  remitted  to 
the  Supreme  Court  to  be  there  heard  upon  its  merits. 

All  concur. 

Order  reversed  and  judgment  affirmed. 


Note. —  This  is  the  same  case  which,  upon  a  previous  appeal,  is  reported 
In  Tol.  8  of  this  series,  at  pages  3b7  and  895. 

The  opinion  of  the  General  Term  of  the  Supreme  Court,  which  is  hsrt 
reversed,  is  reported  61  Hun,  \4tk 

See  note  to  next  oaae^ 
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The  State,  ex  bel.  Wisooksik  Tblephoice  Company, 
Appellant,  v.  Janesvillb  Street  Railway  Company, 
Respondent. 

WiseanHn  Supreme  Courts  Jan.  SO,  1894^ 

(87  Wis.  78.) 
Intrbfebsnob. — Municipal  oontbol.— Mandamus 

It  Is  within  the  inherent  police  power  of  a  municipal  corporation  to  regu- 
late or  restrain  the  use  of  electricity  as  a  motive  power  within  the  cor- 
porate limits. 

An  ordinance  requiring  the  maintenance  of  guard  wires  bj  an  electric  rail- 
way company  **  whenever  it  shall  be  necessary  to  cross  telephone  lines" 
applies  to  existing  as  well  as  to  future  conditions. 

A  telephone  company  which  has  lawfully  and  at  great  expense  established 
and  maintained  its  lines  in  the  streets  of  a  city  has  the  right  to  the 
remedy  of  mandamus  to  compel  an  electric  railway  company,  much  later 
in  the  field,  to  place  guard  wires  so  as  to  protect  the  telephone  line  from 
interference :  It  appearing,  in  the  given  case,  that  the  apparatus  and 
emidoyes  of  the  telephone  company  were  in  constant  danger ;  that  guard 
wires  are  an  effective  remedy ;  and  that  they  were  required  by  city  ordi- 
nance, which  the  defendant  had  neglected  to  obey. 

Cues  of  this  series  cited  in  opinion  :  People  v.  Squire,  vol.  2,  p.  176  ;  W, 
U.  Tel.  Co.  ▼.  Mayor  of  New  York,  vol.  2,  p.  105  ;  WieeoMin  Teleph.  Co, 
▼.  Oehkoehf  voL  1,  p.  687 ;  Mutual  Union  Tel.  Co,  y.  Chicago^  vol.  1,  pw 
606 ;  IF.  U.  TeL  Co.  t.  Philadelphia,  voL  2,  p.  08 ;  Am.  Ua.  TeU  Co,  y. 
Town  of  Barrieon,  yoL  1,  p.  221. 

Appeal  by  relator  from  judgment  of  Circuit  Court,  Rock 
county,  denying  motion  for  a  writ  of  mandamus. 
Facts  stated  in  opinion. 

MiVer^  Noyes  4t  MiUer  and  Fdhers^  JfffrU  Jt  MJldd^ 
for  appellant. 

Jack9an  A  Jackson^  for  respondent. 

VOL.   IV— 19. 
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Orton,  C.  J. :  This  is  an  appeal  from  an  order  of  the 
Circuit  Court  sustaining  the  demurrer  of  the  respondent  to 
the  relation  of  the  appellant,  and  quashing  the  altematiye 
writ  of  mandamus.  The  material  facts  set  out  in  the  rela- 
tion are  briefly  as  follows : 

The  relator,  the  telephone  comx>an7,  obtained  its  right 
from  the  State  to  do  business  in  the  city  of  Janesville,  and 
to  erect  and  maintain  poles,  cross-arms  and  wires  over  and 
through  the  streets,  ways  and  alleys  of  said  city,  and 
operated  telephone  wires  and  erected  i)oles  in  the  streets, 
ways  and  alleys,  with  the  permission,  consent  and  approval 
of  said  city,  from  1879  until  the  present  time,  at  a  great 
expense,  and  has  now  151  telephones  in  said  city  and 
suburbs.  The  main  trunk  lines  of  the  poles  and  wires 
have  been,  and  are  now,  maintained  upon  East,  Main  and 
Milwaukee  streets.  All  the  rights,  right  of  way  and  ease- 
ments that  it  had  previously  enjoyed  as  a  telephone 
company  were  confirmed  by  an  ordinance  of  said  city, 
dated  October  10,  1892,  a  copy  of  which  is  attached  hereto, 
and  marked  *^  Exhibit  1,"  and  the  company  has  since 
exercised  and  enjoyed  the  same,  and  all  the  said  lines  and 
poles  have  been  where  they  are  now  for  years,  with  a  few 
exceptions,  and  where  they  should  be.  The  relator  has 
complied  with  the  statutes  of  the  State,  and  i>aid  its  license 
fee,  and  has  a  license  to  do  business  as  a  telephone  com- 
pany. The  defendant  is  a  corporation  by  the  laws  of  the 
State,  and  obtained  its  rights  to  operate  a  street  railway  in 
said  city  by  horse  power  by  ordinances  of  said  city,  dated 
October  8  and  November  25,  1885,  and  operated  the  same 
on  the  same  streets  upon  which  the  relator  had  its  x>ole6 
and  wires,  among  others  East,  Main  and  Milwaukee  streets. 
By  an  ordinance  of  the  city,  dated  December  16,  1891,  the 
former  ordinances  were  so  amended  as  to  give  the  defend- 
aat  the  right  to  use  "electrical  power"  in  operating  its 
street  railway,  and  on  a  single  or  double  track,  with  all 
neo(3ssary  curves,  turnouts,  switches,  poles,  brackets  and 
wires.  The  defendant  has  erected  its  i>oles,  wires,  and 
overhead  wires,  over  and  above  the  streets  already  occu- 
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pied  by  the  relator  in  the  manner  aforesaid,  and,  among 
others,  East,  Main  and  Milwaukee  streets,  in  said  city. 
The  defendant  company  is  compelled  to  use  very  strong 
conductors  of  electricity  to  run  its  cars,  and  it  uses  main 
and  trolley  wires,  which  are  not  insulated,  while  the  wires 
of  the  relator  are  insulated,  and,  though  good  and  suffi- 
cient, can  only  use  feeble  and  delicate  currents  of  elec- 
tricity in  telephoning.  The  currents  used  by  the  defend- 
ant are  exceedingly  dangerous  to  property  and  persons,  by 
setting  fire  to  buildings,  and  by  injuring  persons  coming  in 
contact  therewith.  The  i>oles  of  the  relator  are  liable  to 
break,  and  the  wires  to  break  and  fall,  by  the  force  of 
storms,  and  this  cannot  be  prevented ;  and  when  the  wires 
do  fall  they  make  direct  crosses  with  the  wires  of  the 
defendant,  and  the  high-tension  currents  of  electricity  used 
by  the  'defendant  pass  in  the  wires  of  the  relator,  and 
destroy  its  instruments  and  other  property,  and  endanger 
the  heEdth  of  its  employes  and  others,  and  are  liable  to 
set  fires  in  the  city.  If  the  defendant  had  constructed  its 
railway  system  properly,  it  would  have  placed  "guard 
wires''  at  not  less  than  four  feet  above  its  trolley  wires, 
and  in  that  manner  prevented  such  serious  consequences 
by  restraining  and  carrying  off  the  high-tension  currents 
safely.  Such  guard  wires,  so  placed  and  maintained,  are 
the  approved  method  of  avoiding  or  preventing  the  threat- 
ened mischief.  The  defendant  is  required  to  apply  such 
safeguards  by  an  ordinance  of  the  city,  dated  October  10, 
1892.  The  relator  has  complied  with  said  ordinance,  and 
the  defendant  has  failed  to  do  so.  This  is  the  substance  of 
the  relation. 

We  are  of  opinion  that  the  facts  set  out  in  the  relation 
are  sufficient  to  entitle  the  relator  company  to  the  remedy 
asked  for  :  (1)  The  telephone  company  occupied  the  streets 
of  the  city  with  its  poles  and  wires,  and  was  in  the  safe 
and  successful  prosecution  of  its  business,  under  the 
authority  of  law  and  "  by  the  permission,  consent,  and 
approval"  of  the  city  of  Janesville.  (2)  The  defendant 
company  afterwards  sets  its   i)oles  and  extends  its  wires 
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along  the  same  streets,  so  that  its  lines  frequently  cross  the 
lines  of  the  relator,  and  in  such  near  contact  as  to  endanger 
the  persons  in  its  employment,  and  its  property,  and  threaten 
the  destruction  of  its  business.  Has  the  defendant  the 
right  to  do  this,  if  it  is  in  its  power  to  prevent  the  threat- 
ened mischief  ?  By  the  common  maxim  that  one  person 
has  no  right  to  use  his  own  to  the  injury  of  another,  and  by 
the  common  principles  of  elementary  law,  it  would  seem 
that  it  had  not.  The  defendant  has  intruded  upon  the 
established  business  of  the  relator  in  such  way  as  to  en- 
danger it  and  the  persons  engaged  in  it,  when,  by  the 
adoption  of  such  a  simple  safeguard  and  the  only  practic- 
able one,  such  danger  can  be  avoided  and  the  business  of 
both  subsist  together.  Ought  not  the  defendant  to  be  com- 
pelled to  adopt  such  safeguard  ?  These  facts  are  admitted 
by  the  demurrer.  The  learned  counsel  of  the  respondent 
insists  that  the  relator  had  not  such  priority  of  its  business 
by  any  right.  It  is  averred  in  the  relation  that  it  was 
established  according  to  law  and  prosecuted  ^'  by  the  per- 
mission, consent,  and  approval"  of  the  city.  That  would 
clearly  give  the  relator  a  right,  and  that  right  and  its  enjoy- 
ment were  prior  to  any  right  of  the  defendent.  The  rela- 
tor's wires  are  up  in  the  streets,  bearing  sufficient  electrical 
power  to  make  telephonic  communications,  and  the  defend- 
ant crosses  them  at  many  places  with  its  wires,  bearing 
electrical  power  sufficient  to  propel  the  cars  upon  its  street 
railway,  and  the  first  storm  that  comes  may  blow  down  the 
poles  and  wires  of  the  relator,  and  its  wires  come  in  con- 
tact with  the  wires  of  the  defendant,  where  they  cross  each 
other,  and  become  charged  with  its  dangerous  currents  of 
electricity,  set  fire  to  the  buildings  in  which  the  telephone 
instruments  are  used,  and  injure  other  property  and  the 
persons  employed  in  the  ^^ Exchange"  and  other  places, 
so  as  to  endanger  or  destroy  the  business  of  the  relator. 
Ought  not  the  defendant  to  be  compelled  to  adopt  the 
above  safeguards  to  prevent  this  threatened  mischief,  or  to 
withdraw  its  lines  from  the  vicinity  of  the  relator's  wires  f 
The  company  that  caused  the  mischief  ought  to  repair  il 
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Section  7  of  the  ordinance  of  the  city,  dated  October  1 0, 
1892,  imposes  this  duty  ni)on  the  company  using  this 
''electrical  power  system"  in  all  cases,  and  requires  it  to 
apply  such  safeguards  under  a  penalty.  But  much  more  is 
it  the  duty  of  such  company  when  it  is  an  intruder  upon 
the  already  established  business  of  another  company.  The 
electric  force  is  the  most  powerful  and  dangerous  agency  of 
nature,  and,  even  when  restrained  or  controlled  by  the  most 
perfect  machinery  and  appliances,  its  high-tension  currents 
are  extremely  dangerous  in  many  directions.  If  a  muni- 
cipal corporation  has  not  the  inherent  provisional  or  police 
power  to  pass  ordinances  to  regulate  or  restrain  the  use  of 
such  a  dangerous  agency  within  the  corporate  limits,  it  cer- 
tainly cannot  have  such  power  for  any  purpose. 

It  is  claimed  that  said  ordinance  has  only  fviv/re  opera- 
tion or  effect.  In  application  to  the  case,  sec.  7  of  said 
ordinance  provided :  "  Whenever  it  shall  be  necessary  to 
cross  *  *  *  telephone  line  or  lines  of  any  wires  used," 
etc.  Has  it  not  been  necessary  for  the  defendant  comi)any 
to  cross  these  telephone  lines  or  wires  of  the  relator  since  the 
passage  of  the  ordinance,  and  is  it  not  now  necessary  to  do 
80  ?  Then  the  ordinance,  by  its  terms,  is  applicable  to  this 
case.  The  ordinance  is  made  to  regulate  existing  things, 
and  things  which  continue  to  exist,  as  the  wires  of  the 
defendant  cross  the  wires  of  the  relator.  Whenever,  at 
any  time,  wires  so  cross,  this  safeguard  must  be  applied. 
The  ordinance  has  a  present  and  future  effect.  It  is  said 
these  wires  crossed  before  the  ordinance  was  passed.  That 
is  tme,  and  they  have  continued  to  cross  ever  since,  in  vio- 
lation of  the  ordinance.  The  ordinance  does  not  prohibit 
the  crossing  of  such  wires.  It  provides  the  remedy  for  it 
as  an  existing  evil,  and  requires  safeguards  to  be  so  placed 
as  to  avoid  the  danger  to  pei*son8  and  property.  It  is  not 
retroactive  in  any  sense. 

J^irst.  The  ordinance  is  reasonable,  because  it  requires 
that  to  be  done  which  in  law  and  good  conscience  the 
defendant  ought  to  do  for  the  protection  of  the  relator, 
whose  establislied  business  it  has  endangered  and  dis- 
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turbed.  Second,  It  ib  clearly  sastained  ander  the  police 
I)ower  of  the  city.  *^The  test  is  whether  it  is  designed 
and  tends  to  protect  some  public  <Mr  private  right  from  the 
injarioos  act  of  the  company ;  as  when  it  prohibits  the 
mnning  of  the  cars  of  one  company  on  any  street  so  near 
the  depot  of  another  railroad  as  to  interfere  with  safe  and 
convenient  access  to  the  latter  road."  Tied.  lim.,  697-599. 
The  statute  of  New  York,  requiring  telegraph,  telephone 
and  electric  wires  to  be  placed  underground  in  streets  in 
certain  cities  (ch.  499,  laws  of  1886),  was  upheld  in 
JPeojOe,  ex  rel.  JT.  T.  XL  X.  Co.  t.  Squire,  107  N.  Y.  693 ; 
Western  Union  Tel.  Co.  r.  New  York,  38  Fed.  Rep.  562. 
The  right  and  authority  in  a  city,  *'  to  regulate,  control  and 
prohibit  the  location,  laying,  use,  and  management  of  tele- 
graph, telephone  and  electric  light  and  i)ower  ^  vyires  and 
poles ^^  *  ^  *  in  order  to  guard  and  secure  the  public 
safety  and  convenience",  is  upheld  in  WisconHn  TeU  Co. 
T.  Oshkosh,  63  Wis.  33.  Ordinance  to  regulate  street  rail- 
ways is  upheld  in  State^  ex  rel.  Atty.-Oen.  v.  Madison  St, 
R.  Go.,  72  Wis.  6J3;  and  in  State,  ex  reL  C.  O.  H.  Co.  v. 
Hubert,  73  Wis.  184.  Cities  can  regulate  the  placing  of 
electric  wires  in  the  streets.  Keasbey,  Electric  Wires,  38  ; 
Van  Hook  v.  Selma,  70  Ala.  361 ;  Mutual  Union  Tel. 
Co.  ¥.  Chicago,  16  Fed.  Rep.  309  ;  Delaware^  L,  <£  PF.  Co. 
V.  East  Orange,  41  N.  J.  Law,  187 ;  Western  Union  TeL 
Co.  w.  JPhUad^phia  (Pa.  Sup.),  12  Atl.  Rep.  144; 
American  Union  TeL  Co.  w.  Harrison,  31  N.  J.  Eq. 
627 ;  l\)ledo  W.  A  W.  B.  Co.  v.  Jacksonville,  67  DL  37 ; 
Sioux  City  St.  R.  Co.  v.  Sioux  City,  138  U.  S.  98.  There 
can  be  no  question  at  this  late  day  but  that  our  municipal 
corporations  may  make  all  reasonable  regulations  for  the 
location  and  use  of  electric  wires  in  the  streets,  and  require 
all  reasonable  safeguards  for  the  same.  The  question  is 
virtually  so  settled  in  this  State  by  our  own  decisions. 

The  relator  is  entitled  to  sue  out  the  writ  of  mandamus 
to  compel  the  defendant  to  properly  place  such  guard  wires 
as  the  proper  safeguard  in  such  a  case  to  protect  its  rights 
and  safety.     The  relator  is  especially  interested  in  the 
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defendant' s  x>erf  ormance  of  this  public  duty.  It  is  admitted 
to  be  true  that  such  guard  wires  so  placed  are  the  very  best 
and  most  approved  method  of  safeguard  in  such  case.  This, 
then,  is  a  clear,  legal  right  to  be  enforced  by  mandamus. 
Marbury  v.  Madison^  1  Cranch,  137;  Union  Pac.  R.  Co.  v. 
Hall,  91 U.  S.  343 ;  People,  exrel  Hunty.  C.  JtA.  R.  Co.,  190 
HI.  176.  There  is  no  adequate  remedy  in  such  a  case, 
except  by  the  writ  of  mandamus,  to  compel  the  respondent 
comi)any  to  do  what  it  is  clearly  right  for  it  to  do,  and  that 
the  relator  has  the  right  to  compel  it  to  do  The  penalty 
enforced  would  not  cure  the  mischief.  Rex  y.  Barker,  S 
Burrows,  1266 ;  Scott  &  J.  Tel.  §  78  ;  High,  Extr.  Leg.  Rem. 
§  320  ;  People,  ex  rel.  Kimball  v.  B.  <£  A.  R.  Co.,  70  N.  Y. 
669 ;  Haines  v.  People,  19  111.  App.  354 ;  People,  ex  rel. 
Bloomington  v.  C.  A  A.  R.  Co.,  67  111.  118  ;  Ohio  <ft  Af.  R.  Co. 
T.  People,  121  111.  483 ;  Indianapolis  Jk  (7.  R.  Co.  v.  State, 
137  Ind.  489;  State,  ex  rel.  WirUerburg  t.  Demaree, 
80  Ini  619  ;  ITniontown  v.  Comm.  34  Pa.  St.  293 ;  Howe  v. 
Commissioners,  47  Pa.  St.  361 ;  Queen  v.  Trv^tees  Lulon 
Roads,  1 Q.  B.  (Adol.  &  E.,  N.  S.)  860 ;  Cambridge  v.  C.  J5. 
R.Co.,1  Met.  70 ;  Railroad  Comrs.  v.  P.  A  0.  C.  R.  Co.,  63 
Me.  269 ;  Stale,  ex  rd.  Blake  r.  N.  E.  R.  Co.,  9  Rich.  Law, 
247 ;  Slate  v.  H.  AN.  H.  R.  Co.,  29  Conn.  638 ;  Stale,  ex  rd. 
Van  Vliet  v.  Wilson,  17  Wis.  687 ;  Stffte,  ex  rel.  Treat  v. 
Richter,  87  Wis.  276 ;  State,  ex  rel.  Neaves  v.  Wood  Co., 
41  Wis.  28 ;  Slate,  ex  rel.  Orady  v.  C.  M.  A  N.  R.  Co.,  79 
Wis.  269 ;  Overseers  of  Porter  2}?.  v.  Overseers  of  Jersey 
Shore,  82  Pa.  St.  276. 

It  is  said  that  no  such  damages  have  yet  accrued.  The 
relation  very  clearly  shows  that  such  damage  is  imminent 
and  threatening,  and  the  danger  is  all  the  time  present. 
This  might  be  sufficient  ground  for  an  injunction  to  restrain 
the  defendant  from  crossing  the  wires  of  the  relator  with  its 
wires — ^a  much  more  violent  remedy.  The  relator  does  not 
seek  to  prohibit  such  crosses,  but  only  to  make  them  safe. 
The  relator  is  conducting  its  telephone  business  under 
constant  fear  and  apprehension.  Must  it  wait  till  the  full 
extent  of  the  apprehended  consequences  shall  have  been 
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realized  ?  The  remedy  sought  is  clearly  the  proper  one.  The 
demurrer  of  the  respondent  to  the  relation,  and  the  motion 
to  quash  the  writ,  should  have  been  overruled. 

By  the  Court : — The  order  of  the  Circuit  Court  is  reversed, 
and  the  cause  remanded  with  direction  to.  overrule  the 
demurrer  and  the  motion  to  quash  the  writ,  and  for  further 
proceedings  according  to  law. 


Note. —  The  foregoing  five  cases  and  the  one  next  foUowing  relate  to 
the  rights  and  duties  toward  each  other  of  different  electrical  companies 
in  the  use  of  streets.  In  the  first  two  cases  (pp.  250  and  256),  the  partis 
litigant  were  both  electric  light  companies,  and  in  that  respect  on  equal 
footing ;  and  in  each  was  recognized  the  principle  that  the  one  first  law* 
fully  in  occupation  obtained  rights  which  could  not  be  interfered  with. 

In  the  remaining  cases,  as  in  most  of  those  previously  reported  (see 
note  at  vol.  S,  page  460;,  the  contest  arose  between  a  telephone  company 
plaintiff  and  an  elec^lric  street  railway  company,  defendant.  But  it  wiU 
be  observed  that  ^hile  telephone  companies  cannot  restrain  electric  rail- 
way companies  from  operating  their  roads,  on  the  ground  of  threatened 
injury  from  interference,  they  still  have  rights  which  railway  oompanies 
are  bound  to  respect. 

Thus  in  the  Pennsylvania  case,  ante,  p.  260,  a  preliminary  injunction 
granted  to  the  telephone  company,  plaintiff,  was  continued  against  suck 
maintenance  of  the  electric  railway  appliances  as  would  endanger  pUuntiff 
from  actual  contact  of  wires,  though  discharged  as  to  induction  and  con- 
duction. 

In  the  Wisconsin  case,  p.  289,  the  right  of  a  telephone  company  fiist  in 
the  field,  to  protection  against  contact  of  its  wires  with  those  of  an  elec- 
tric street  railway,  was  recognized. 

In  the  New  York  case,  p.  275,  the  ^question  whether  or  not  the  duty  of 
the  railway  company  to  so  exercise  its  right  to  use  the  streets  as  not  to 
injure  other  users,  might  not  be  invoked  in  favor  of  the  telephone  com- 
pany, was  considered  but  was  decided  in  the  negative  :  "  litis  wiU  not  avail 
the  telephone  company,  since  its  use  of  grounded  wires  is  part  of  its  system 
of  telei^onic  communication,  its  use  of  the  streets  for  which  is  in  itg 
entirety  subject  to  the  lawful  purposes  of  public  travel." 

In  the  Tennessee  case,  next  following,  the  action  was  brought  to  recover 
the  sums  expended  by  the  telephone  company  in  obviating  the  dangers 
from  Induction,  conduction  and  contact  of  wires,  and  it  was  decided  that 
as  to  the  two  last  the  plaintiff  could  recover,  but  oould  not  ai  to  indootaoD. 
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ThS  CUMBBBLAND    TsLEGRAPH    &    TSLEPHONX    COMPAKT 

V.  Thd  United  Electric  Railway  Company. 

Tmnesaee  Supreme  C<mrt,  March  ii,  1S94, 
(98  Tens.  493.) 

Imtebfkbencb. 

The  oomplainant,  »  telephone  company,  and  the  defendant,  an  electric 
railway  oompany,  being  each  in  occupation  of  the  same  streets  under 
statutory  and  municipal  authority  (the  former  company,  however,  being 
flnt  in  occupation,  but  its  occupation  being  subject  to  the  condition 
that  "the  ordinary  use  of  such  public  highways  be  not  thereby 
obstructed,'*)  the  complainant's  business  became  so  injuriously  affected 
bj  conduction,  induction  and  conflict  of  poles  and  wires,  that  it  took 
measures  to  secure  relief,  adopting  the  McLeuer  device  to  overcome  oon* 
duction,  deparallelization  of  the  wires  for  induction,  and  higher  poles  to 
prevent  conflict.  It  appeared  that  the  means  adopted  were  the  beet 
known  for  the  respective  purposes  and  that  the  telephone  company  alone 
oould  conveniently  adopt  them.  There  was  no  controversy  as  to  the 
amount  or  reasonableness  of  the  expense  incurred. 

Held,  that  induction  must  be  remedied  at  the  expense  of  the  complainant, 
fliiice  the  use  of  streets  by  an  electric  railway  is  an  *'  ordinary  use,"  and 
induction  is  technically  an  ''obstruction"  thereof  by  the  telephone 
company. 

Tliat  conduction  was  not  a  result  of  or  necessarily  connected  with  ebnet 
use,  the  telephone  company  making  all  its  ground  connections  upon 
pfrivate  property,  but  was  caused  by  a  failure  of  the  railway  company  to 
observe  the  rule,  tie  itto  uUre  ut  cUieum  non  laecUu,  and  that  that  com- 
pany must  pay  the  expense  of  applying  the  remedy. 

And  the  same  as  to  the  remaining  difficulty,  since  the  defendant  could, 
and  being  last  in  the  field  should,  have  so  placed  its  appliances  as  not 
to  conflict  with  those  of  the  complainant. 

of  this  series  cited  in  prevailing  opinion :  Taggari  v.  Nmvpcri  SL  £y. 
Cb.,  vol.  8,  p.  806 ;  HaUey  v.  Rapid  TraiiHt  Street  Bailtoay  Oo.,  vol.  8, 
p.  888 ;  Mi.  Adama^  Ae.  Ry,  Co.  v.  Window,  vol.  2,  p.  862  ;  Detroit  OUy 
BaUway  v.  MiUe,  vol.  8,  p.  838 ;  Cineinnati  Inclined  Plane  Ry.  Co.  ▼. 
City,  dfce.,  Aean  ,  vol.  8,  p.  448 ;  Loekhart  v.  Craig  St.  Ry,,  vo].  8,  p.  814 ; 
Sndmm  River  Teleph.  Co.  v.  Watervliet  T.  A  R.  R.  Co.,  vol.  8,  p.  885 ; 
Cumberland  Tel.  A  Teleph.  Co.  v.  United  Blee.  Ry.  Co.,  vol.  8,  p.  406. 
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Appeal  by  plaintiff  from  jadgment  of  Circuit  Court; 
Davidson  county.    Facts  stated  in  opinion. 

Vertres  A  Vertres^  for  plaintiff. 

Bast  A  Fogg  and  71  C.  BrcbdfoTd^  for  defendant. 

O.  W.  PiGKLic^  S.  P.  J. :  This  is  a  suit  by  a  telephone 
company  against  an  electric  street  railway  company  to 
recover  damages  inflicted  upon  the  telephone  plant  by  the 
contiguous  railway  plant.  The  plantiff  has  appealed  from 
an  adverse  judgment  and  assigned  errors. 

The  facts  are  practically  undisputed,  and,  so  far  as  they 
are  material  or  pertinent  to  the  questions  to  be  determined, 
are  as  follows :  The  plaintiff,  a  Kentucky  corporation,  had, 
prior  to  1889,  established,  in  the  city  of  -Nashville,  a  tele 
phone  plant  upon  the  ^^  single  wire  "  plan  or  system.  The 
earth,  under  this  system,  is  used  as  the  return  conductor  to 
4x>mplete  the  electrical  circuit,  and  the  overhead  ^^  single 
wire"  must  have  earth  connections  at  both  ends,  at  the 
'^  exchiinge  "  and  at  the  subscriber's.  These  earth  connec- 
tions of  plaintiff's  wires  were  effected  upon  private  prop- 
erty at  both  ends,  upon  the  company's  prox>erty  at  the 
^'  exchange,"  and  upon  the  subscriber's  property,  by  his  con- 
sent, at  the  other  end^  The  poles  upon  which  plaintiff's  wires 
were  stretched,  were  planted  in  the  public  streets  by  per- 
mission of  the  city  council,  and  by  authority  of  a  general 
statute  of  this  State  which  empowers  telephone  and  other 
like  companies,  both  foreign  and  domestic,  to  construct, 
operate,  and  maintain,  upon  consideration  of  certain  bene- 
fits conceded  to  the  State  and  general  government,  their 
lines  ^^  along  and  over  the  public  highways  and  streets  of 
the  cities  and  towns  of  this  State ;  Pronidedj  That  the 
ordinary  use  of  such  public  highways,  streets^  etc,  be  not 
thereby  obstructed."    Acts  1886,  ch.  66. 

In  telegraphy,  of  which  telephony  is  but  another  form, 
it  has  been  the  universal  practice  for  half  a  ceniury  to  use 
the  earth  as  the  *'  return  circuit." 
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The  plaintiflrs  plant  was  constmoted  in  accordance  with 
u  approved  system,  and  the  one  chiefly  used  in  all  the 
large  cities  of  tiie  United  States. 

The  electiic  currents  required  and  ased  in  the  operation 
of  plaintiffs  plant  caase  no  hurtful  disturbance  anywhere 
of  natural  electric  conditions. 

The  plaintiff's  plant,  thus  constructed,  was  in  perfect 
condition  and  successful  operation,  rendering  satisfactory 
service  to  its  patrons,  when,  in  1889,  the  defendant,  a 
domestic  corporation,  having  obtained  control  of  the  street 
railways  of  Nashville,  which  had,  with  one  unimportant 
exception,  been  operated  by  horse  power,  constructed  and 
put  into  operation  thereon  a  *^ single  trolley''  overhead 
electric  railway  system. 

Defendant's  action  in  this  particular  was  authorized  by 
general  public  statutes  of  the  State,  which  provided  that 
street  ndlway  companies  that  had  hitherto  used  animal 
power  for  the  operation  of  their  cars,  might,  with  consent 
of  the  city  authorities,  adopt  electricity  as  a  motive  i>ower. 
Acts  1887,  ch.  66;  1889,  ch.  40.  The  required  consent  of 
the  city  authorities  was  obtained  by  defendant. 

While  there  are  two  systems  of  electric  street  railways, 
the  *^ single  trolley"  system  and  the  ^'double  trolley"  sys- 
tem, the  former  is  the  more  approved  and  satisfactory,  and 
the  one  in  general  use.  It  is  better  adapted,  than  the 
*' double  trolley"  system,  to  single  track  railways  like  de- 
fendant's.   It  is  likewise  cheaper. 

The  defendant's  plant  was  properly  constructed  and 
equipped  according  to  the  ^'single  trolley"  system. 

The  earth  is  used  as  a  ^^ return  circuit"  in  the  operation 
of  street  railways  constructed  upon  the  ^'single  trolley" 
plan,  but  not  for  those  operated  upon  the  '^double  trolley" 

plan. 

The  defendant,  in  the  operation  of  its  plant,  generates  or 
collects  electricity  in  such  unusual  quantities,  and  applies 
mud  uses  it  in  such  violent,  turbulent,  and  varying  currents* 
as  to  produce  a  non-natural  and  disturbed  oondition  elec- 


900  AMERICAN  ELECTRICAL  CASES.       [vol.  4 

Telegraph  &  Telephone  Go.  v.  Railway  Co. 

trically,  not  only  within  the  streets,  but  for  the  distance  of 
half  a  mile  on  either  side. 

The  plaintiff's  entire  plant  was,  for  a  time,  -psoBljzedj 
and  its  utility  destroyed,  by  the  construction  and  operation 
of  defendant's  plant  or  system.  The  injuries,  so  fatal  to 
plaintiff's  franchise  and  plant,  resulted  by  several  methods 
that  it  is  imi>ortant  to  describe. 

FHrst.  Injury  resulting  from  what  is  known  as  eonduc- 
tioa  or  leakage.  Currents  of  electricity  of  great  strength 
and  power  are  generated  and  implied  by  defendant  in  the 
propulsion  ox  its  cars,  lliese  abnormal  currents  of  the 
electrical  fluid  are  poued  out  or  permitted  to  escape  into 
the  streets.  They  overflow  the  streets  and  invade  private 
property  for  half  a  mile  on  either  side,  and,  finding  the 
earth  connections  of  the  telephone  wires  at  the  exchange 
and  at  the  subscriber's,  pass  up  into  those  wires  and  the  tele- 
phone instruments,  and,  by  reason  of  their  great  force  and 
volume,  substantially  destroy  the  utility  of  the  telephone 
I>lant.  This  interference  can  be  obviated  in  only  one  way, 
viz.,  by  a  metallic  '^return  circuit"  for  one  of  the  plants. 
The  only  metallic  ^^ return  circuit"  for  a  railway  yet  dis- 
covered is  that  known  as  the  *'  double  trolley "  system. 
The  ^^ double  trolley"  system  is  more  expensive  than  tiie 
''single  trolley"  system,  and  inferior  in  other  respects  for 
the  operation  of  single  track  railways. 

A  recent  invention,  known  as  the  '*  McLeuer  device,"  has 
been  proved  by  experience  to  be  an  effective  remedy  for 
the  disturbances  caused  by  conduction.  This  '*  McLeuer 
device  "  consists  of  a  large  copper  wire  supported  on  poles, 
with  which  the  outgoing  telephone  wires  are  connected  at 
both  ends,  and  which  serves  as  a  ''return  circuit"  instead 
of  the  earth.  The  "  McLeuer  device  "  is  the  most  effective 
and  least  expensive  remedy  that  has  been  discovered  for 
the  disturbances  caused  by  conduction.  The  plaintiff  was 
compelled,  in  order  to  reclaim  its  plant,  to  put  in  this  ^'  Mc- 
Leuer device,"  at  a  cost  of  $3,660.68. 

Second.  Injury  resulting  from  what  is  called  inductioB 
or  parallelism.    The  wires  of  the  telephone  company  and 
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of  the  railway  company  are  parallel  apon  some  of  the 
fitoeets. 

It  is  a  physical  fact  of  much  importance  in  electrical 
mechanism  that,  when  two  wires  of  two  circuits  are  parallel 
to  each  other,  and  there  is  a  current  of  varying  intensity  on 
one  of  them,  this  will  produce  in  the  other  in  the  opposite 
dhection,  a  current  of  electricity  of  similar  variation.  The 
amount  of  induction  depends  upon  variation  in  current,  the 
distance  of  the  wires  from  each  other,  and  the  length  of  the 
parallelism  of  the  wires.  The  current  upon  the  trolley  wire 
and  the  feed  wire  of  the  railway  is  quite  variable  in  quantity 
and  intensity,  owing  to  the  drain  upon'the  store  of  the  electri- 
^ty  by  the  moving  and  stopping  of  the  car.  If  or  is  the 
electricity,  as  generated,  exactly  uniform  in  its  flow  from 
the  dynamos.  The  result  is,  wherever  the  telephone  wire  is 
parallel  with  the  trolley  wire  and  feed  wire,  there  is 
induced  ui>on  the  telephone  wire  a  current  whose  variation 
corresponds  with  the  variations  of  the  electrical  current  on 
the  electric  railway  wires,  thereby  producing  such  disturb- 
ances as  render  the  use  of  the  telephone  plant  impractic- 
able. But  one  practicable  remedy  has  been  discovered  for 
the  disturbances  caused  by  induction  ;  that  ia,  to  destroy 
the  parallelism  of  the  wires  of  the  two  circuits.  This 
remedy  is  practicable  for  the  telephone  company  alone. 
The  expense  incurred  by  plaintiff  on  this  account  was 
1856.90. 

I%ird.  The  plaintiff  expended  $816  in  putting  up  higher 
poles  on  Main  street,  in  consequence  of  conflict  produced 
by  the  erection  of  defendant's  jkAgb  and  wires.  The 
plaintiff's  i>oles  occupied  one  side  of  Main  street,  and 
defendant's  poles  were  put  up  on  both  sides  of  said  street, 
and  oonflicted  with  plaintiff's  poles  and  wires  so  as  to  ren. 
dar  it  necessary  for  plaintiff  to  put  in  new  and  higher 
poles. 

The  majority  of  the  court  think  the  defendant  could  have 
JMsonably  avoided:  this  conflict  by  supporting  its  wires 
upon  a  single  line  of  poles,  with  arms,  erected  through  the 
middle  of  tbe  street,  or  upon  the  opposite  side  from  the 
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telephone  polae  and  wires.  Jadge  Skodorass  and  the 
writer  of  this  opinion  do  not  ooncur  in  this  finding  of  fact. 

The  contention  of  the  parties  will  be  stated  and  disposed 
of  in  order,  and  so  mach  of  the  court's  charge  as  may  be 
deemed  material  will  be  stated  in  the  proi>er  connections. 

The  fact  that  plaintiflF  snstained  loss  in  consequence  of  the 
construction  and  operation  of  defendant's  plant  is  ad  mil  ted 
by  defendant.  The  amount  of  that  loss  is  accurately  ascer- 
tained, and  is  not  a  matter  of  controTersy.  The  solo  ques^ 
tion  for  determination  is  defendant's  liability  for  that  loss. 
The  loss  by  conduction  is  distinct  from  tiiat  resulting  from 
induction,  and  irom  conflict  of  the  poles  and  wires  of  the 
two  systems.  The  two  items  last  named,  loss  by  induction 
and  by  conflict  of  poles  and  wires,  may  be  conveniently 
considered  together  as  involving  the  same  or  similar  ques- 
tions. Bat  loss  by  conduction  will  be  considered  ajMirt 
from  other  matters. 

First.  Is  defendant  liable  for  loss  that  plaintifF  sustained 
from  induction  and  from  conflict  of  the  poles  and  wires  of 
the  two  systems  ?  This  loss,  unlike  that  caused  by  con- 
duction, occurs  upon  and  within  the  streets,  and  is  a  direct 
and  immediate  result  of  plaintiff's  occupation  and  use  of 
the  streets  simultaneously  with  defendant. 

It  is  important  to  ascertain  the  exact  status  and  relative 
rights  of  llie^e  companies  as  regards  thair  use  and  occupa- 
tion of  the  public  streets.  Both  are  quasi  public  corpora- 
tions of  the  same  general  character.  Both  serve  imi)ortant 
public  ends  and  needs,  and  are  equal  candidates  for  public 
favor.  Both  derive  their  rights  and  franchises  from  the 
same  source — a  public  general  statute — and  exercise 
them  by  permission  of  the  same  city  authoritie,s.  The 
Legislature  intended  that  both  should  continue  to  exist 
under  conditions  favorable  to  the  accomplishment  of  the 
purpose  of  tlieir  creation.  No  purpose  to  sacrifice  one 
'for  the  benefit  of  the  other  is  apparent.  It  is  there- 
fore not  quite  accurate  to  say  that  defendant  has  the 
dominant,  and  plaintiff  a  subservient  use  of  the  streets. 
Their  respective  rights  to  occupy  and  use  the  streets  are 
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oo-ordinate.  Each,  within  its  own  sphere,  in  independent  of 
the  other.  The  defendant's  right  is  to  nse  the  streets  for 
the  erection  and  oi>eration  of  an  electric  railwaj.  Acts 
1887,  ch.  66 ;  Acts  1889,  ch.  40.  And  this,  it  is  insisted,  is 
a  strictly  Intimate  and  ordinary  street  use.  The  plaint- 
iffs right  is  to  use  the  streets  incidentally  in  the  erection 
and  operation  of  a  telephone  plant,  with  the  proviso  that 
the  ordinary  use  of  the  streets  be  not  thereby  obstructed. 

It  is  i)erf  ectly  clear  that  no  conflict  can  occur  between 
these  companies  in  the  use  of  the  public  streets,  if  each 
shall  remain  within  its  proper  sphere  and  exercise  its 
powers  with  that  careful  and  prudent  regard  for  the  rights 
of  the  other  which  the  law  enjoins.  The  defendant  must 
exercise  care  and  prudence  to  avoid  injury  to  plaintiff,  and 
plaintiff  must  not  obstruct  defendant's  use  of  the  streets,  if 
that  be  an  ''ordinary  use."  Is  an  electric  street  railway 
an  ordinary  use  of  the  streets  ?  There  can  be  no  substan- 
tial distinction  between  an  ordinary  and  a  strictly  legiti- 
mate use  of  the  streets. 

With  rare  unnaimity  the  courts  have  concurred  in 
holding  that  an  electric  street  railway,  constructed  and 
operated  ui)on  the  streets  by  means  of  an  overhead  trolley 
wire  supi>orted  by  poles,  with  permission  of  the  public 
aathorities,  for  the  transportation  of  passengers  only,  and 
conforming  its  track  to  the  surface  of  the  ground,  is  not  an 
additional  servitude  upon  the  fee  within  the  streets,  but  a 
legitimate  use  of  the  streets  within  the  original  general 
purpose  of  their  dedication.  Tuggart  ▼•  Newport  Street 
BaUway  Co.,  2  Am.  R.  B.  &  Corp.  Gas.  (R.  I.)  44 ; 
Salsey  ▼  Rapid  TratisU  St.  By.  Co.,  47  N.  J.  Eq. 
380 ;  ML  Adams,  etc.  By*  Co.  w.  Winslow,  3  Ohio  Cir.  Ct 
R.,  425 ;  Detroit  City  By.  t.  Mills,  86  Mich.  034  ;  Cin- 
cinnati Inc.  PL  By.  Co.  t.  City,  etc.,  Asn.,  12  L.  R.  A. 
(Ohio),  534  ;  Lockhart  t.  Craig  SL  By.  139  Pa.  St,  419  ; 
(6  Am.  R.  R.  &  Corp.  Cas.  335.)  Streets  were  designed  to 
afford  facilities  for  the  intercommunication  of  the  multi. 
tades  of  people  assembled  within  cities  and  towns.  New 
snd  improved   methods   of  travel,  devised  to  meet  the 
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growing  demands  of  increased  i)opalation  and  suburban 
life,  are  within  the  original  general  purpose  for  which 
streets  were  created. 

Electric  street  railways,  constructed  and  operated  as 
stated,  are  but  a  modem  and  improved  use  of  the  streets  as 
public  ways,  affording,  without  considerable  public  incon- 
venience or  obstruction  of  other  proper  use  of  the  streets,  the 
facilities  for  cheap,  rapid,  reliable,  and  convenient  transpor- 
tation, so  essential  to  the  population  of  large  cities  and 
their  suburban  additions.  The  growth  and  extension  of 
cities  must  have  been  contemplated  when  the  streets  were 
established.  Such  use  of  the  streets,  whether  new  or  old,  as 
would  best  accommodate  the  increased  population,  must  have 
been  likewise  contemplated.  That  the  electric  railways  use 
the  streets  only  by  statutory  permission  or  regulation,  cannot 
affect  the  question,  as  the  Legislature  may  undoubtedly 
regulate  the  ordinary  use  of  streets.  The  objections 
urged  against  the  electric  railway  would  exclude  the  horse 
car  and  the  cable  car ;  and  the  result  would  be  to  magnify 
the  abutter's  insignificant  interest  in  the  fee  into  an  impor- 
tance and  value  never  contemplated  by  either  party,  and  to 
subject  the  public  to  the  burden  and  inconvenience  of 
making  new  condemnations  of  the  fee  upon  the  introduction 
of  any  new  and  improved  method  of  using  the  streets. 
We  hold  the  electric  street  railway  a  legitimate  use  of  the 
street  within  the  original  general  purpose  of  dedication ;  and 
therefore  an  ordinary  use.  This  seems  to  have  been  the 
common  understanding  hitherto  of  the  Legislature,  the 
street  railway  companies,  the  general  public,  and  the 
legal  profession.  We  do  not  hold,  and  must  not  be 
understood  as  holding,  that  the  electric  railway  com- 
panies may,  without  making  compensation,  accompany 
such  ordinary  use  of  the  streets  with  such  extraordinary 
incidents  as  impose  new  or  additional  burdens  upon  proi>er- 
ties  outside  the  streets  that  were  not,  and  could  not  have  been, 
contemplated  and  compensated  for  in  the  original  taking. 
The  differences  between  a  dummy  line  and  an  electric  street 
railway  are   so  palpable  as  to  require  no  enumeration. 
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Judges  WiLK£S  and  Bbight  do  not  concur  in  the  conclnsion 
that  electric  street  railways  are  an  ordinary  use  of  the 
streets. 

By  whose  negligence  or  fault  has  plaintiff  sustained  the 
loss  under  consideration  ?  Clearly,  upon  the  facts  as  found 
by  the  majority,  the  loss  caused  by  conflict  of  poles  and 
wires  is  imputable  to  defendant's  fault  or  want  of  care. 
Having  i>ower  to  have  avoided  this  conflict  without  injury 
to  its  plant,  it  was  defendant's  duty  to  do  so.  The  con- 
flict was  the  result  of  defendant's  unnecessary  act.  On  the 
other  hand,  the  loss  by  induction  cannot  be  imputed  to  any 
fault  or  n^ligence  of  defendant.  Its  plant  was,  as  regards 
this  matter,  properly  constructed  and  operated.  Defend- 
ant could  not  obviate  induction  without  abandoning  the 
streets  where  it  occurred.  Induction  is  such  obstruction  of 
the  streets  as  plaintiff  is  forbidden  to  create. 

The  objection  that  induction  is  not  an  obstruction  of  the 
streets  '^sticks  in  the  bark."  True,  it  did  not  arrest  the 
construction  and  operation  of  defendant's  plant,  but  that 
results  not  for  the  reason  that  induction  is  not  an  obstruc- 
tion, but  because  defendant  was  sufficiently  powerful  to 
disregard  and  override  it. 

A  child,  upon  defendant's  track,  in  front  of  its  moving 
car,  is  not,  in  a  strict  sense,  an  obstruction,  but  who  will 
say  that  the  fact  does  not  seriously  interfere  with  defend- 
ant's free  and  unembarrassed  use  of  the  street.  The  con- 
straint caused  by  liability  for  legal  penalties,  if  the  child 
is  crushed,  operates  as  a  very  substantial  obstruction. 
Defendant  must  stop  the  car,  or  incur  serious  liability.  It 
is  in  vain  to  say  that  induction  is  not  an  obstruction,  if 
defendant  shall  be  held  for  the  unavoidable  damage  caused 
by  it.  It  is  true,  induction  implies  no  physical  contact  of 
the  two  plants,  but  it  is  a  direct  and  immediate  result  of 
plaintiff's  use  and  occujyation  of  the  streets.  The  presence 
and  position  of  plaintiff's  poles  and  wires  upon  the  streets 
cause  induction,  and  their  removal  would  obviate  it.  The 
plaintiff  cannot  recover  for  the  loss  sustained  from  induc- 
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franchises  for  the  benefit  of  the  street  railways,  it  would  have 
found  expression  by  positive  enactment.  It  cannot  be 
admitted  by  implication  upon  this  record. 

There  is  no  necessary  conflict  between  the  rights  and 
franchises  of  these  companies.  There  is  not  any  unavoid- 
able repugnancy  between  the  statutes  upon  which  they 
respectively  rely.  The  electric  railway  plant  can  be  oper- 
atedy  under  proi>er  limitations  as  to  distance  and  apparatus, 
without  causing  injury  to  telephone  plants  by  conduction. 
This  fulfils  defendant's  grant  without  trenching  upon  the 
pre-existing  rights  of  plaintifF.  If  defendant  seeks  to  have 
a  more  beneficial  use  of  its  plant  by  an  invasion  or  use  of 
plaintifPs  proi>erty,  it  is  just  that  compensation  should  be 
made. 

Our  conclusion  is  that  plaintiflPs  rights  have  not  been 
abridged  or  revoked  by  the  acts  of  1887  and  1889,  but  remain 
precisely  as  they  were  before  the  passage  of  these  statutes. 

It  should  be  observed,  in  this  connection,  that  the  injury 
caused  by  conduction  is  not  such  necessary  incident  to  the 
ordinary  use  of  the  streets  as  to  have  been  contemplated  and 
compensated  for  in  the  original  taking  for  street  uses.  It 
is  not  necessarily,  or  even  ordinarily,  inflicted  upon 
abutters,  but  extends  to  many  properties,  on  either  side, 
that  have  not  been  taken  or  subjected  to  any  burden  for 
street  uses. 

This  brings  us  to  the  consideration  of  a  novel  and  very 
important  question.  It  is  insisted  by  defendant  that  plaint- 
iff cannot  recover  the  damages  caused  by  conduction,  except 
on  the  theory  that  it  has  the  right  to  the  exclusive  use  of 
the  whole  earth  for  electric  purposes.  A  monopoly  of 
the  earth's  use  for  any  purpose,  or  by  any  person,  is,  of 
course,  inadmissible.  The  plaintiff,  however,  repudiates 
this  ambitious  and  extravagant  claim,  and  insists  that  its 
demand  is  the  more  modest  and  reasonable  one  for  the 
exclusive  use  of  electricity  upon  its  own  premises^  in  an 
authorized  and  non-hurtful  manner,  without  injurious  di>^ 
turbance  from  non-natural  electric  conditions  caused  by  the 
defendant's  acts. 
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To  recall  the  pertinent  facts  :  The  plaintiff  had,  by  public 
authority  and  permission,  erected  and  equipped  its  tele- 
phone plant  upon  an  approved  plan,  and  put  it  into  suc- 
cessfol  operation,  grounding  its  wires  upon  the  property  of 
itself  and  subscribers,  and  using  the  earth  as  a  ''return 
circuit,'^  in  accordance  with  the  universal  practice  of  half  a 
century  in  like  enterprises.  Afterwards,  defendant,  by 
like  permission,  began  the  operation  of  a  "single  trolley '' 
electric  railway  plant,  using  the  earth  as  its  ''return  cir- 
cuit." The  defendant's  plant  was  placed  in  such  proximity 
to  plaintiff's  pre-existing  plant  as  to  cause  injury  to  the 
latter  by  conduction.  The  operation  of  plaintiff's  plant 
caused  no  injurious  disturbance  of  natural  electric  con- 
ditions anywhere. 

In  the  operation  of  defendant's  plant  large  and  turbulent 
artificial  currents  of  the  electrical  fluid  were  generated  and 
poured  into  the  streets  beyond  defendant's  control.  These 
cuiients,  following  a  natural  law,  left  the  streets  and  over- 
flowed private  property  for  half  a  mile  on  either  side.  It  was 
upon  the  private  property  of  plaintiff  and  its  subscribers, 
and  not  elsewhere,  that  these  abnormal  electric  currents 
found  and  ascended  plaintiff*  s  ground  wires  and  throttled 
its  plant.  The  injury  by  conduction  can  be  obviated  at  an 
expense  which  entails  no  great  hardship  upon  either  party. 

We  think,  upon  these  facts,  that  plaintiff  has  the  right 
to  the  protection  of  the  courts  in  the  enjoyment  of  its  prop- 
erty. Franchises,  easements,  and  the  ability  to  use  prop- 
erty, though  intangible,  have  value,  and  are,  equally  with 
tangible  property,  entitled  to  the  recognition  and  protec- 
tion of  the  courts.  If  plaintiff's  claim,  that  contemplates 
no  more  than  a  lawful  and  non-hurtful  use  of  its  own  prop- 
erty, shall  be  characterized  as  a  demand  for  the  monopoly 
of  the  whole  earth,  what  shall  be  said  of  defendant's  larger 
demand  for  a  hurtful  use  not  only  of  the  streets,  but  of 
private  property  for  half  a  mile  on  either  side  ?  The  plaint- 
iffs request  is :  "  Let  me  alone  in  that  use  or  application 
of  electricity  upon  my  own  premises,  that  causes  no  harm 
or  disturbance  to  any  one  anywhere."     The  defendant's 
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command  is :  "Get  out  of  my  way ! "  to  all  feeble  electrical 
enterprises  that  may  have  the  misfortune  to  come  within 
the  range  of  its  power. 

The  plaintiff  proposes  an  adjustment  of  conflicting  claims 
with  defendant  by  the  rule  embodied  in  the  enlightened 
maxim,  sic  uterCy  etc. ,  while  defendant  .insists  upon  the 
application  of  that  ruder  maxim,  "might  makes  right." 
If  defendant  could  succeed  in  its  ^contention,  there  can  be 
little  doubt  that  the  unjust  rule  thus  established  would 
some  day  "return  to  plague  the  inventor."  What  pro- 
t^cti  )n  has  this  defendant  in  the  enjoyment  of  its  vast  prop- 
erties, if  it  can  be  deprived  of  the  power  to  oi)erate  them 
by  some  younger,  but  more  robust,  child  of  invention  that 
shall  hereafter  obtain  mastery  in  the  electric  world  ?  Is 
not  the  non-injurious  use  of  electricity  the  only  safe  and 
just  basis  for  the  adjustment  of  the  conflicting  claims  of 
electrical  inventions  and  enterprises?  What  different 
basis  than  this  can  be  arbitrarily  established?  Where 
shall  the  line  be  drawn  between  those  electrical  enterprises 
that  must  take  care  of  the  artificial  currents  of  electricity 
generated  by  them,  and  those  that  shall  not  be  required  to 
do  so. 

To  concede  defendant's  claim  is  to  give  to  it  a  hurtful 
use  of  plaintiff's  property,  and  at  the  same  time  to  deny 
plaintiff  the  harmless  use  of  its  own.  The  argument  that 
assumes  that  plaintiff  is  claiming  the  whole  earth  as  a 
return  circuit,  and  therefore  appropriating  a  common  right 
to  its  exclusive  use,  because  "plaintiff's  portion  of  the 
earth  cannot  be  isolated  and  separated  electrically  from  the 
balance  of  the  earth,"  is  one  which,  if  pressed  to  its  logical 
results,  would  work  a  revolution  in  the  law  as  to  the  use  of 
the  earth,  the  water,  and  the  air.  How,  if  this  argument 
be  sound,  can  any  one  insist  that  the  air  and  water,  that, 
by  the  operation  of  natural  law,  visit  his  premises  and 
support ,  life,  shall  not  be  rendered  noisome  and  impure  by 
the  injurious  acts  of  his  neighbor  ?  It  is  impossible  that 
his  portion  of  the  air  or  water  can,  in  advance,  be  "  isolated 
and  separated  from  the  balance."    Is  not  the  right  to  the 
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use  of  air  and  water  as  '^common"  as  that  to  use  elec- 
tricity? If  the  right  to  the  non-hurtful  use  upon  one's 
own  premises,  without  injurious  disturbance  from  others, 
of  air  or  water  or  electricity,  is  made  to  depend  upon  his 
ability  to  isolate  and  separate,  in  advance,  his  portion  of 
these  elements  from  the  ^^  balance,"  that  right  resolves 
itself  into  an  "airy  nothing." 

The  suggestion  that  plaintiff,  in  using  the  earth  as  its 
"return  circuit,"  appropriates  and  uses  electrically  the 
properties  intervening  between  its  "exchange"  and  its 
subscribers'  station  in  any  other  than  a  lawful  manner,  is, 
as  we  think,  based  upon  a  misconception. 

The  plaintiffs  use  of  electricity  causes  no  disturbance 
electrically  upon  these  intervening  properties  or  elsewhere, 
and  affords  no  inducing  cause,  there  or  elsewhere,  for  the 
invasion  of  its  property  by  defendant's  artificial  electrical 
currents. 

The  plaintiff  uses  the  intervening  or  other  outside  prop- 
erties for  electrical  purposes  in  no  other  sense  than  it  uses 
abutting  lands  as  a  part  of  the  frame- work  of  the  earth  to 
support  its  own ;  or  uses  the  channel  of  the  stream  upon 
adjoining  lands  that  conveys  the  water,  by  natural  flow,  to 
its  own ;  or  uses  the  law  of  gravitation  that  causes  the 
water  to  flow  towards  its  land  instead  of  in  an  opposite 
direction.  The  plaintiff  does  not  assert  the  right  to  an 
injurious  use  of  electricity,  even  upon  its  own  premises. 

The  doctrine  that  reason  sanctions  and  justice  approves, 
as  it  appears  to  us,  is  that  the  lawful,  harmless,  and  accus- 
tomed use  upon  one's  land,  alike  of  water,  air,  or  elecricity, 
cannot  be  lawfully  obstructed  or  impaired  by  the  injurious 
act  of  another,  attended  with  such  disturbance  of  natural 
existing  conditions,  and  consequent  loss,  as  that  caused  by 
conduction  in  this  case,  especially  when  the  party  perform- 
ing the  Injurious  act  had  the  power  to  obviate  and  remedy 
the  injury  or  loss,  without  greater  sacrifice,  comparatively, 
than  is  required  of  defendant  in  this  case  to  remedy  con- 
daction. 

It  is  not  material  that  the  injurious  act  is  done  upon  the 
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premises  of  one  other  than  the  injured  party— as,  if  the 
channel  of  a  stream  is  oat  upon  adjoining  lands,  and  the 
water  diverted,  or  the  waters  are  there  arrested  in  their 
regular  flow  and  then  turned  loose  in  flooding  quantities. 

To  su'^tain  plaintiffs  claim  accords  with  the  analogies  of 
the  law,  as  will  appear  from  the  following  cases : 

A  manufacturer  of  cocoa  matting  used  a  delicate  chemical 
to  bleach  his  matting,  which  was  then  hunc:  out  on  his  own 
land  in  the  air  to  dry.  Another  manufacturer  made  sul- 
phate of  ammonia,  and  the  vapors  escaping  in  the  air  com- 
bined with  the  bleacher's  chemicals  and  blacked  his  mats. 
It  was  shown  that  if  the  cocoa  mat-maker  had  used  another 
chemical  just  as  good,  or  better,  his  mats  would  not  have 
been  affected.  But  it  was  held  that  he  had  the  right  to  use 
any  chemical  [he  pleased  which  would  not  hurt  anybody 
else,  and  that  he  had  the  right  to  have  the  air  come  to  his 
lands  pure  and  untainted.  Cooke  v.  Forbes^  L.  R,  6  Eq. 
Cas.  166.  • 

A  manufacturer  discharged  the  refuge  from  his  works 
into  a  surface  stream.  It  corroded  the  boilers  of  another 
factory  below,  which  used  water  from  the  stream  for  steam 
purposes.  The  upper  manufacturer  was  enjoined.  Merrifidd 
V.  Lombard,  13  Allen,  16  (S.  C,  90  Am.  Dec.,  172). 

A  manufactory  of  copper  in  one  case,  and  of  lead  in  an- 
other, gave  off  vapors,  which  were  carried  by  the  winds  upon 
the  lands  of  another,  and  injured  growing  crops,  fruit  trees, 
and  flowers.  They  had  to  closedown.  St.  Helens  Smelting 
Co.  V;  Tipping^  11  House  of  Lords  Cas.  642 ;  Ayp.  of  Penn. 
LaTid  Co.,  96  Penn.  St.  116  (S.  C.,42  Am.  Rep.  534). 

A  brewer  bored  a  deep  well  and  got  water  for  use  in  mak- 
ing his  ale.  There  was  no  running  stream  below.  His 
neighbor  had  a  similiar  well,  but  used  it  as  a  sink.  The 
sewage  percolated  the  brewer's  land,  and  polluted  the 
water  so  it  could  not  be  used  in  making  ale.  The  brewer 
was  protected  in  the  use  of  his  well.  BaUard  v.  Tomlinsofi, 
L.  K,  29  Ch.  Div.,  115  CS.  C,  24  Am.  Law  Reg,,  634). 

The  Standard  Oil  Company  stored  oil  in  its  warehouse. 
The  oil  barrels  leaked.     This  leakage,  soaking  into  the 
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€aith,  x>eTColated  Mr.  Einnaird's  land,  and  rained  his  spring. 
It  was  held  the  company  had  no  right  to  thus  use  its  prop- 
erty. KinnairdY.  Standard  CHI  Co.y  89  Ey.  (S.  C,  86 
Am.  St    645). 

A  silk-maker  required  water  of  great  softness  and  purity 
to  wash  and  dye  his  silks.    He  got  it  out  of  the  ^^  Ohamot." 

A  public  water  company  built  a  reservoir  above,  and  so 
collected  the  water  that  when  it  was  discharged,  the  purity 
of  the  water  was  affected.  The  company  had  to  quit. 
Clines  v.  SUaffordshire^  etc.  Co.,  L.  R.,  8  Ch.  App.  Cm. 
126 ;  Oould  on  Waters,  sec.  219 ;  Acqtuienock  Water  Co.  v. 
Watson,  29  N.  J.  Eq.  372. 

Although  the  precise  question  determined  in  this  case 
has  not  hitherto  been  necessarily  involved  in  the  decision 
of  any  case,  it  has,  nevertheless,  been  considered  by  some 
of  the  courts. 

In  Hudson  Biver  Tel.  Co.  ▼.  Watervliet  T.  Jb  B.  B. 
Co.,  62  N.  E,  Rep.,  decided  in  1892,  the  Court  of  Appeals  of 
the  State  of  New  York  expressed  its  views  as  follows : 

^' The  defendant  insists  that  it  has  an  equal  right  with 
plaintiff  to  make  use  of  this  property,  or  law  of  nature,  in 
the  conduct  of  its  business,  just  as  all  are  entitled  to  the 
common  use  of  the  air  and  the  light  of  the  heavens,  which, 
in  a  certain  sense,  is  undoubtedly  true.  But  the  defendant 
does  something  more.  It  does  not  leave  the  natural  forces 
of  matter  free  to  act,  unaffected  by  any  interference  on  its 
X>art.  It  generates  and  accumulates  electricity  in  large  and 
turbulent  quantities,  and  then  allows  it  to  escape  upon  the 
premises  occupied  by  the  plaintiff,  to  its  damage. 

'^  We  are  not  prepared  to  hold  that  a  peri9on,  even  in  the 
prosecution  of  a  lawful  trade  or  business  upon  his  own 
land,  can  gather  there,  by  artificial  means,  a  natural  ele- 
ment like  electricity,  and  discharge  it  in  such  volume  *that, 
owing  to  the  conductive  properties  of  the  earth,  it  will  be 
conveyed  upon  the  grounds  of  his  neighbor  with  such  force 
and  to  such  an  extent  as  to  break  up  his  business  or  impair 
the  value  of  his  property,  and  not  be  held  responsible  for 
the  resulting  injury.     The  possibilities  of  the  manifold 
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industrial  and  commercial  nses  to  which  electricity  maj 
eventually  be  adopted,  and  which  are  even  now  fore- 
shadowed by  the  achievements  of  science,  are  so  great  as 
to  lead  us  to  hesitate  before  declaring  an  exemption  from 
liability  in  such  a  case.  It  is  difficult  to  see  how  responsi- 
bility IB  diminished  or  avoided  because  the  actor  is  aided 
in  the  accomplishment  of  the  result  by  a  natural  law.  It 
is  not  the  operation  of  the  law  to  which  plaintiff  objects, 
but  the  projection  upon  its  premises,  by  unnatural  and 
artificial  causes,  of  an  electric  current  in  such  a  manner, 
and  with  such  intensity,  as  to  materially  injure  its  prop- 
erty. It  cannot  be  questioned  that  one  has  the  right  to 
accumulate  water  upon  his  own  real  property,  and  use  it 
for  a  motive  power ;  but  he  cannot  discharge  it  there  in 
such  quantities  that,  by  the  action  of  physical  forces,  it 
will  inundate  his  neighbor's  lands  and  destroy  his  prop- 
erty, and  shield  himself  from  liability  by  the  plea  that  it 
was  not  his  act,  but  an  inexorable  law  of  nature,  that 
caused  the  damage.  Except  where  the  franchise  is  to  be 
exercised  for  the  benefit  of  the  public,  the  corporate 
character  of  the  aggressor  can  make  no  difference.  The 
legislative  authority  is  required  to  enable  it  to  do  business 
in  its  corporate  form ;  but  such  authority  carries  with  it 
no  lawful  right  to  do  an  act  which  would  be  a  trespass  if 
done  by  a  private  person  conducting  a  like  business.  If 
either  collects,  for  pleasure  or  profit,  the  subtle  and  im])al- 
pable  electric  fluid,  there  would  seem  to  be  no  great  hard- 
ship in  imposing  upon  it,  or  him,  the  same  duty  which  is 
exacted  of  the  owner  of  the  accumulated  water-power — 
that  of  providing  artificial  conduit  for  the  artificial  pro- 
duce, if  necessary,  to  prevent  injury  to  others." 

The  opinion  of  the  Supreme  Court  of  New  York  was  to 
the  tome  effect. 

An  English  judge,  in  a  recent  case,  has  thus  stated  his 
views : 

''But,  after  reflecting  much  on  the  merits  of  the  case,  on 
the  argument  addressed  to  me,  and  on  the  peculiarity  of 
jm  electric  current  as  distinguished  from  every  other  power. 
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I  fail  to  see  any  reason  why  the  principle  should  not  be 
applied  to  it.  I  cannot  see  my  way  to  hold  that  a  man 
who  has  created  —  or,  if  that  be  inaccurate,  called  into 
special  existence  —  an  electric  current  for  his  own  pur- 
poses, and  who  discharges  it  into  the  earth  beyond  his  con- 
trol, is  not  as  responsible  for  damages  which  that  current 
does  to  his  neighbor  as  he  would  have  been  if,  instead,  he 
had  discharged  a  stream  of  water.  The  electric  current 
may  be  more  erratic  than  water,  and  it  may  be  more  diffi- 
cult to  calculate  or  to  control  its  direction  or  force,  but, 
when  once  it  is  established  that  the  particular  current  is  the 
creation  of,  or  owes  its  special  existence  to,  the  defendant, 
and  is  discharged  by  him,  I  hold  that  if  it  finds  its  way 
onto  his  neighbor's  land,  and  there  damages  the  neighbor, 
the  latter  has  a  cause  of  action."  If  at.  Tel.  Co.  y.  Baker ^ 
L.  R.  (1893),  2  Ch.  186. 

The  same  doctrine  was  maintained  by  Judge  Taft,  then 
judge  of  the  Superior  Court  of  Ciucinnnu,  and  now  a  jus- 
tice of  the  Federal  Circuit  Court  of  Ai^peals,  in  the  case  of 
the  City  and  Suburban  Tel.  As8.  v.  The  Cincinnati 
Inclined  Plane  Railway  Company. 

The  injury  by  conduction  constitutes  such  invasion  or 
taking  of  plaintiff's  property  as  renders  defendant  liable 
for  the  damage  done.  It  is  a  direct  and  immediate  result 
of  defendant's  injurious  act.  It  imposes  a  burden  upon 
plaintiff's  property  that  impairs  its  use  and  value.  The 
loss  is  fixed  and  definite  in  amount.  It  can  make  no  differ- 
ence that  no  material  thing  was  taken,  or  that  the  loss 
resulted,  not  from  contact  of  material  things,  but  through 
the  agency  of  the  subtle  and  impalpable  electric  fluid. 

The  important  consideration  is  that  a  thing  of  value  has 
been  taken  from  plaintiff  for  the  benefit  of  defendant  as 
the  representative  of  the  public,  and  for  that  thing  com- 
pensation must  be  made.  It  is  a  plain  dictate  of  justice 
that  the  public,  not  the  individual  citizen,  should  leave  the 
burdens  imi)osed  upon  private  property  for  the  public 
benefit.  That  defendant's  act  may  Lave  been  authorized 
and  lawful  can  make  no  difference.    The  Legislature  has 
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not  the  power  (except,  perhaps,  as  to  corporate  franchises) 
to  authorize,  and  in  this  case  it  has  not  undertaken  to 
authorize,  the  taking  of  private  property  for  a  public  use 
without  compensation. 

Says  Mr.  Taylor  on  Corporations:  *^To  constitute  a 
taking  of  property,  i&  is  not  necessary  that  any  material 
thing  be  actually  taken ;  it  is  enough  if  any  right  of  the 
owner  respecting  the  thing  owned  be  imjyaired,  so  that  he 
cannot  apply  the  thing  to  all  the  uses  of  which  it  was  form- 
erly capable.  The  Legislature  cannot  authorize  either  a 
direct  or  a  consequential  taking  or  ivjuryto  property  with- 
out compensation ;  and  if  a  corporation  voluntarily,  for  its 
own  benefit,  so  constructs  a  work  as  necessarily  to  injure 
the  property  (f.  e.,  the  thing  owned)  of  an  individual,  or 
deprive  him  of  any  right  he  may  possess  regarding  the 
thing  which  he  owns,  or  his  rights  therein,  it  will  be  bound 
to  compensate  him  for  his  damages,  even  though  the  work 
be  properly  and  lawfully  constructed."  Taylor  on  Corp., 
sees.  173,  473,  and  numerous  cases  cited. 

Mr.  Lewis,  in  his  late  exhaustive  work  on  Eminent 
Domain,  sums  up  the  doctrine  in  these  words  :  "  What  pos- 
sible distinction  can  there  be  between  the  actual  taking  of 
my  property,  or  any  part  of  it,  and  occupying  it  for  the 
ere(^(i'>n  of  a  railroad  track,  or  a  gas-house,  and  invading  it 
by  an  atj^noy  that  operates  as  an  actual  abridgement  of  its 
beneficial  use,  and  possibly  a  complete  and  practical  ouster? 
(Sec.  152.) 

An  act  which  authorizes  a  particular  business  at  a  par- 
ticular place,  which  necessarily  defiled  the  air  so  as  to 
create  a  nuisance,  would  be  void,  and  unless  it  was  for 
public  use — such  as  manufacturing  gas  for  a  city — would  be 
subject  to  the  constitutional  limitations  of  making  comi)en- 
sntion."  Lewis  on  Emi.  Dom.,  Sec.  152;  and  see  Ih.  Sees. 
14.9,  55,  67. 

Says  Mr.  Wood,  in  his  work  on  Nuisances:  * 'Whenever 
the  exercise  of  the  right  (asserted)  operates  to  destroy  an 
easement  incident  to  real  property  or  amounts  to  an  actual 
physical  invasion,  of  property  by  some  agency  that  pro- 
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duces  injury  thereto,  or  imposes  a  burden  thereon,  this  is  a 
taking  of  property.'*    Sec.  762. 

And,  farther:  ^^The  Legislature  cannot  confer  ai)on  a 
corporation  the  right  to  do  any  act  that  imi)oses  a  burden 
upon  the  projperty  of  others,  that  amounts  to  an  actual 
taking  of  property  for  public  purposes,  so  as  to  exempt 
such  corporation  from  liability  for  all  damages  that  result 
from  the  exercise  of  their  franchise,  that,  in  law,  amounts 
to  a  taking  of  property. '^  Wood  on  Nuisance,  sec.  769. 
See,  also,  Oay  v.  Knoxville^  86  Tenn.  92  ;  Street  By.  Co.  v. 
Doyle,  88  Tenn.  747.;  Myers  v.  St.  Louis,  82  Mo.  878; 
AbendartTiY.  ManJiattan  Ry.  (N.  Y.),  19  Am.  St.  Rep.  461. 

The  injury  by  conduction  does  not  belong  to  that  class  of 
'*  consequential  injuries"  or  '^  inconveniences"  which,  it  is 
said,  must  be  borne  in  ordinary  cases  without  compensa- 
tion, as  the  penalty  and  price  of  living  in  cities  and  enjoy- 
ing the  conveniences  and  comforts  of  civilized  life.  These 
are  usually  of  such  character  as  to  affect  the  community 
generally,  and  are,  therefore,  in  a  sense,  borne  by  the 
public.  The  damages  thereby  inflicted  are,  moreover,  not 
of  easy  and  saisf  actory  computation. 

Here  the  injury  is  the  direct  result  of  an  injurious  act, 
and  of  a  graver  character  than  a  mere  inconvenience.  It 
affects  a  single  person  seriously,  and  the  community  only 
incidentally  ;  the  loss  inflicted  is  definite  in  amount. 

We  respectfully  dissent  from  the  view  expressed  by 
Judge  Bbown,  m  the  injunction  case  between  these  com- 
panies, where  he  classes  this  injury  with  the  inconveniences 
that  result  from  '^  the  smoke  that  fills  our  lungs  and  soils 
oar  garments  ;  the  dust  that  enters  cur  dwellings  and  stores 
and  damages  our  furniture  ;  the  noxious  odors  that  assault 
oar  nostrils  ;  the  impure  water  we  are  sometimes  compelled 
to  drink,"  which,  he  says,  *'are  the  necessary  penalties  we 
pay  for  living  in  cities,  but  in  ordinary  cases  there  is  no 
\ef^  remedy  for  the  evil."  Cumberland  TeL  Jt  Teisph. 
Co.  ▼.  United  JElec  By.  Co.,  42  Fed.  Rep.  This  is  not  in 
oar   opinion,  an  ordinary  case,   in  which  compensation 


318  AMERICAN  ELECTRICAL  CASES.       [vol.  i 

Telegraph  &  Telephone  Co.  y.  Bailway  Co. 


should  be  denied,  even  if  it  is  classed  as  an  ^^  inconvenience  '^ 
or  "  consequential  injury/* 

It  has  been  suggested  that  the  electric  railway  companies 
may  be  subjected  to  multiplicity  of  suits  under  this  deci- 
sion. That  may  be  inconvenient  and  expensive  for  the 
railway  companies,  but  it  constitutes  no  defense  to  their 
liability  for  the  value  of  private  property  taken  for  their 
use.  Besides,  the  inconvenience  is  not  all  on  one  side.  It 
might  prove  equally  inconvenient  for  the  citizen  to  have  his 
right  to  maintain  a  telephone  at  his  home  or  place  of  busi- 
ness placed  at  the  mercy  of  the  electric  railway  companies. 

One  question  remains :  Was  it  plaintiff's  legal  duty, 
upon  the  institution  of  defendant's  electric  system,  to  pro- 
tect itself  against  the  injurious  consequences  by  making, 
at  its  own  ultimate  cost,  such  changes  in  its  pre-existing 
plant  as  would  obviate  the  effects  of  conduction — e.  g.  by 
putting  in  the  "McLeuer  device?'* 

We  answer  this  question  in  the  negative.  The  defend- 
ant must  take  care  of  the  natural  and  reasonable  conse- 
quences of  its  own  act.  The  plaintiff,  being  in  the  lawful 
possession  and  enjoyment  of  its  own  property,  was  under 
no  obligation  to  take  notice  of  defendant's  approach,  or  to 
get  out  (  f  its  path. 

Judge  Brown  says,  in  his  opinion  in  the  injunction  case: 
^'If,  in  the  case  under  consideration,  it  were  shown  that 
the  double  trolley  would  obviate  the  injury  to  complainant 
without  exposing  the  defendants  or  the  public  to  any  gieat 
inconvenience  or  a  large  .expense,  we  think  it  would  be 
their  duty  to  make  use  of  it,  and  should  have  no  doubt  of 
our  power  to  aid  the  complainant  by  an  injunction." 

This  is  correct  as  regards  the  application  for  an  injunc- 
tion, but,  if  it  is  to  be  understood  as  holding  that  defend- 
ant would  not  be  liable  for  the  loss  by  conduction  if 
plaintiff  could  apply  the  cheaper  remedy,  then  we  dissent 
from  the  view  expressed.  The  plaintiff  can  only  recover  such 
loss  as  necessarily  resulted  to  it  from  defendant's  act.  It 
must  use  due  diligence  to  prevent  unnecessary  loss.  The  fact 
that  plaintiff  could  apply  the  cheaper  remedy  would  affect 
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the  amonnt  of  its  recovery,  but  not  the  fact  of  defendant's 
liability.  The  right  of  the  owner  to  compensation  for  his 
property  taken  for  pnblic  nse  does  not  depend  upon  any 
consideration  of  this  sort. 

We  have  been  referred  to  some  cases  that  maintain  views 
in  apparent  conflict  with  those  expressed  herein.  It  is 
sufficient  to  say  of  these  cases  that  the  New  York  and  Ohio 
cases  were  decided  chiefly  upon  consideration  of  particular 
statutes.  Hallway  Co.  w.  TeL  Ass.,  48  Ohio,  390.  They 
were,  without  exception,  injunction  cases,  in  which  the 
telephone  companies  appeared  at  great  disadvantage,  as 
seeking  to  obstruct  the  path  of  progress,  and  to  debar  the 
public  of  a  great  convenience.  In  that  contest,  the  tele 
phone  companies  sought  to  take  the  lives  of  the  electric 
railway  companies.  Here  the  question  is  one  of  liability 
for  a  sum  that  would  impose  no  serious  hardship  upon 
either  party  to  bear.  In  none  of  the  cases  was  the  ques- 
tion here  decided  necessarily  involved.  It  was  discussed, 
however,  by  some  of  the  courts.  It  was  perfectly  clear  in 
the  injunction  cases  that  the  telephone  companies  were  not 
threatened  with  irreparable  injury.  They  had  an  adequate 
remedy  by  suit  at  law  for  damages.  On  the  other  hand,  to 
have  enjoined  the  railway  companies  would  have  inflicted 
irreparable  injury  upon  them  and  the  public. 

As  the  result  upon  the  whole  case,  the  judgment  below  is 
affirmed  as  to  the  loss  by  induction,  and  reversed  in  all 
other  respects.  And  upon  the  written  stipulation  of  the 
parties  that  final  judgment  shall  be  entered  here,  there  will 
be  entered  in  this  court  judgment  in  favor  of  plaintiff  and 
against  defendant  for  $3,660.68  for  loss  by  conduction,  and 
$816  for  loss  by  conflict  of  poles  and  wires,  with  interest 
from  date  when  expended,  and  all  costs  of  this  cause. 

Judge  Caldwell  concurs  in  the  result  of  this  opinion  on 
the  question  of  conflict  of  poles  and  wires,  and  on  the 
question  of  induction,  but  does  not  agree  on  the  question 
of  conduction. 

WiLKSS  and  Snodgrass,  JJ.,  wrote  dissenting  opinions. 
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NoTS.—  See  note  to  preceding  case. 

The  case  having  the  same  title  as  thia,  reported  in  vol.  8  of  this  seriea,  at 
page  408,  was  brought  in  the  United  States  Circuit  Court  to  obtain  an 
injunction.  The  telephone  company,  having  been  defeated  in  that  suit, 
took  such  steps  as  were  necessary  to  overcome  the  dangers,  and  brought 
this  action  in  the  State  court  to  recover  the  cost  of  suoh  work. 

The  following  is  the  statement  of  facts  and  opinion,  in  full,  in  the  case 
of  National  Telephone  Company  v.  Baker,  Law  Reports,  9  Chancery 
Division  (England),  page  186,  decided  in  1898,  and  cited  in  the  foregoing 
opinion : 

"  This  action  was  brought  by  the  National  Telephone  Companf^  LimUed, 
and  by  Charles  Lupton,  one  of  their  telephone  exchange  subscribers  at 
Leede,  to  restrain  the  defendant  from  so  working  his  electric  tramway  as 
to  occasion  a  nuisance  to  the  plaintiffs'  telephone  lines,  and  for  damages. 

'*  The  plaintiff  company  carried  on  an  extensive  business  throughout  the 
United  Kingdom,  under  license  from  the  postmaster-general  for  a  term  of 
years,  in  supplying  telephonic  communication,  principally  by  what  was 
called  the  *  telephone  exchange'  system.  The  system  was  worked  on 
what  was  known  as  the  *  single  wire '  system,  the  electric  circuit  being 
completed  by  the  earth — that  is,  each  end  of  the  wire  passed  into  the 
earth,  which  thus  acted  as  a  return  conductor. 

"  The  company's  exchange  at  Leeds  had  been  in  operation  since  1880, 
and  there  were  now  1,200  subscribers  and  separate  wires. 

**  By  a  provisional  order  called  the  Leeds  corporation  tramways  order. 
1888,  confirmed  by  the  TramuHiys  Orders  Oonftrmatian  {No.  1)  Aei,  1888, 
the  provisions  of  the  Lands  Clauses  Acts  (except  with  respect  to  the  pur- 
chase and  taking  of  lands  otherwise  than  by  agreement,  and  with  respect 
to  the  entry  upon  lands  by  the  promoters  of  the  undertaking),  and  of  the 
Tratnwoi/s  Act,  1870,  were  (sec.  2)  incorporated  with  that  order,  except 
where  expressly  varied.  By  sec.  6  the  corporation  of  Leeds^  therein  called 
'  the  promoters,'  were  authorized  to  oonstinict  certain  specified  tramways 
with  all  proper  rails,  works  and  conveniences. 

"  Sec.  16  was  as  follows :  '  The  carriages  used  oa  the  tramways  may. 
•ubject  to  the  provisions  of  this  order,  be  moved  by  animal  power,  and, 
with  the  consent  of  the  board  of  trade,  to  be  signified  in  writing,  during  a 
period  of  seven  years  after  the  opening  of  the  same  for  public  traffic,  bj 
means  of  haulage  with  wire  ropes  or  other  appliances  placed  underground, 
or  by  means  of  electric  power,  pneumatic  power,  and  steam  power,  or  any 
mechanical  power,  and  with  the  like  consent  during  such  further  periods 
of  seven  years  as  the  said  board  may  from  time  to  time  specify  in  any  order 
to  be  signed  by  a  secretary  or  assistant  secretary  of  the  said  board,  by 
means  of  any  such  motive*  drawing,  or  propelling  power  as  aforesaid ; ' 
with  a  proviso  that  the  use  of  any  power  other  than  animal  power  should 
be  subject  to  the  regulations  in  schedule  A  to  the  order  (that  schedule 
dealing  with  the  break  power  and  fittings  of  engines,  safety  of  carriages, 
inspection  of  engines  and  carriages,  and  speed),  '  and  to  any  regulations 
which  may  be  added  thereto  or  substituted  therefor  respectively  by  way 
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order  which  the  board  of  trade  may  and  which  thej  are  hereby  empowered 
to  make  from  time  to  time  as  and  when  they  may  think  fit  for  securing  to 
the  pablic  all  reasonable  protection  against  ^danger  in  the  exercise  of  the 
powers  by  this  order  conferred  with  respect  to  the  use  on  the  tramways  of 
toy  sach  power  as  aforesaid  other  than  animal  power.' 

"  Sec  51  enacted  that,  in  the  event  of  any  tramways  of  the  promoters 
beiiig  worked  by  *  electricity  it  shall  not  be  lawful  for  the  promoters  to  lay 
down  any  line  or  rail,  or  to  do  any  act  or  work  for  working  such  tram- 
ways by  electricity,  whereby  any  telegraphic  line  of  the  postmaster-general 
is  or  may  be  injuriously  affected ; '  the  section  going  on  to  provide  for 
notice  being  given  to  the  postmaster-general  of  any  work  to  be  done  witliki 
ten  yards  of  any  telegraph  line.  And  the  section  contained  the  following 
flab«ection :  '  (5)  For  the  purposes  of  this  section  a  telegraphic  line  of  the 
postmaster-general  shall  be  deemed  to  be  injuriously  affected  by  any  act  or 
work  if  telegraphic  communication  by  means  of  such  line  is,  whether 
through  induction  or  otherwise,  in  any  manner  affected  by  such  act  or 
work  or  by  any  use  made  of  such  work.' 

"By  the  Telegraph  Act^  1878,  sec.  2,  the  expression  *  telegraphic  line' 
includes  anything  whatsoever  used  for  maintaining  telegraphic  com- 
munication 

"  Under  their  provisional  order  the  corporation  constructed  a  line  of 
tramway  from  JRoundhay  Park  into  Leeds,  consisting  of  two  miles  of 
doaUe  line  along  the  Boundhay  road,  and  a  mile  and  a  half  of  single  line 
along  the  iJarehiils  road,  and  Beckett  street  within  the  borough.  This  line 
of  tramway  was  opened  for  traffic  on  the  39th  of  October,  1891.  It  was 
worked  by  the  defendant  WiUiam  Sebattian  Oraff  Baker,  a  contractor  or 
wigineer  employed  by  the  Thompeoa-Houston  International  Electric  Com- 
paiqr,  imder  an  agreement  between  himself  and  the  corporation,  dated  the 
Ml  of  May,  1891,  by  the  terms  of  which  he  undertook,  for  a  limited 
period  and  paying  a  certain  rental,  to  provide  the  oars,  rolling  stock,  and 
plant  necessary  for  working  the  tramways  on  the  system  of  electrical 
Unction  adopted  by  the  Thompeon- Houston  International  Electrio  Com- 
pa^,  the  defendant  being  responsible  for  all  damage  arising  out  of 
iocidents  or  injuries  in  consequence  of  the  working  of  the  tramway,  and 
the  corporation  undertaking  to  keep  the  tramway  itself  in  repair.  The 
written  consent  of  the  board  of  trade  to  the  use  of  electrical  power  on  the 
tramway  for  seven  years  was  g^ven  on  the  15th  of  December,  1891 ;  but  this 
ocmsent  did  not  specify  the  particular  method  to  be  used.  The  Thompson- 
Bouston  system  of  electrical  motive  power  adopted  by  the  defendant  was 
what  was  commonly  known  as  the  *  single-trolley  system'  which  con- 
sisted of  a  single  overhead  conducting  wire  connected  with  the  tram  oar 
by  a  trolley  and  line  carrying  the  electric  current  to  the  car,  which  oonrwit 
operated  a  motor  or  motors  on  the  car  causing  it  to  travel,  the  oimoBt 
returning  by  the  rails  and  by  an  uninsulated  copper  conductor  nmaiag 
^uider  the  roadway  parallel  to  the  rails  and  connected  with  each  raiL 

*'The  plaintiffs  complained  that  the  effect  of  the  working  of  the  tram- 
VOL.   IV— 21. 
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way  to  cause  such  an  electrical  disturbance  to  the  plaintiif  company's 
telephcme  lines  as  to  render  them  practically  useless ;  and  they  aooordini^y 
issued  the  writ  in  this  action  for  an  injunction  to  restrain  the  defendant 
from  using  the  said  tramway,  or  any  other  tramways  in  the  borough  of 
Leeds,  in  such  a  manner  as  to  occasion  a  nuisance  to  the  plaintiffs  as 
owners  or  users  of  telephone  lines  and  electric  circuits  within  the  borough 
or  as  the  owners  or  users  of  the  telephcme  exchange  system  eiatabliahed  in 
the  borough,  or  in  such  a  manner  as  to  injure,  disturb,  or  interfere  with 
the  property  or  business 'of  the  plaintiflEs. 

**  In  their  statement  of  claim  the  plaintiffs*  alleged  that  the  efleel 
of  the  working  of  the  tramway  was  to  interfere  with  and  disturb  the 
plaintiffs'  electric  circuits,  and  to  render  the  wires  owned  or  used 
by  the  plaintiffs  in  the  neighborhood  of  the  tramway  useless  for 
telephonic  communication,  and  so  constituted  an  intolerable  nui- 
sance to  the  plaintiffs  and  to  the  subscribers  of  the  plaintiff  company ; 
and  that  unless  such  nuisance  was  forthwith  abated  the  business 
of  the  company  in  Leed$  would  be  seriously  damaged,  and  the  use  and 
enjoyment  of  the  plaintiff  IjupUm  of  the  wire  rented  by  him  entirely  de- 
stroyed ;  that  the  electrical  disturbance  caused  by  the  defendant's  system 
could  be  readily  prevented  by  the  adoption  by  him  of  a  different  method 
of  completing  the  electric  circuit  from  his  cars  to  the  generating  station  in 
JfarekiUa  road.  The  plaintiffs  further  allege  that  the  defendant  was 
intending  to  extend  the  tramway  through  to  Leeds,  and  that  if  such  inten- 
tion were  carried  out,  the  plaintiff  company's  exchange  system  in  the 
borough  would  be  destroyed. 

'*  In  his  statement  of  defence  the  defendant  alleged  that  the  tramway 
had  been  constructed  under  the  statutory  authority  above  mentioned; 
he  also  pleaded  the  agreement  and  the  consent  of  the  board  of  trade, 
under  which  agreement  and  consent  he  was  working  the  tramway,  and 
denied  the  alleged  electrical  disturbance ;  and  he  contended  that,  even  if 
there  was  such  a  disturbance,  it  did  not  infringe  any  right  of  the  plaintiffs 
and  could  not  be  prevented  by  the  adoption  of  a  different  method  of  com- 
pleting the  electric  circuit  from  the  cars  to  the  generating  station ;  that 
the  plaintiffs  could  easily  obviate  such  alleged  electrical  disturbance  by 
the  adoption  of  some  other  method  of  completing  their  electric  oironit 
than  by  the  earth  return  adopted  by  them.  The  defendant  also  denied  the 
alleged  nuisance. 

**  In  their  reply,  the  plaintiffs  denied  that  the  agreement  of  the  0th  of 
May,  1891,  authorized  the  defendant  to  work  the  tramways  in  the  manner 
in  which  they  were  being  worked ;  or  that  such  working  was  authorised  by 
any  provisional  order  or  consent  of  the  board  of  trade. 

"  After  the  action  had  been  set  down  for  trial,  his  lordship,  with  the 
consent  of  both  parties,  directed  Mr.  Macrory,  Q.  C,  to  proceed  to  Leedi  to 
ascertain  by  inquiry  and  experiment,  in  the  presence  of  representatives  on 
ecich  side  and  to  report  to  the  court,  how  far,  if  at  all,  the  plaintiffs*  tele- 
phonic system  had  been  interfered  with  by  the  defendant's  tramways, 
with  liberty  to  employ  an  assistant. 
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"  Mr.  Macrory  aooordingly  Tisited  Leeds  in  compsuiy  with  Mr.  Henry  H. 
Cunynghame,  barrister  at  Uw,  as  his  assistant,  and  conducted  a  series  of 
experiments  there  in  the  presence  of  representatives  from  both  sides ;  and 
he  ultimately  presented  a  written  report,  dated  the  11th  of  January,  1893, 
which,  after  detailing  the  experiments  by  means  of  which,  he  said,  he  had 
been  enabled  to  form  a  decided  and  accurate  Judgment  on  the  question, 
concluded  thus :  **  I  report  as  f oUows.  That  the  plaintiffs'  telephone  system 
is  seriously  interfered  with  by  the  works  of  the  defendant.  In  some  oases 
the  disturbance  is  so  great  as  to  render  speech  quite  inaudible.  By  *  in- 
audible '  I  mean  that,  though  the  sound  of  the  speaker's  voice  may  be  heard, 
the  words  being  transmitted  are  entirely  unintelligible.  In  c^^.ior  cases 
speech  was  to  some  extent  audible,  but  an  effort  on  the  part  of  the  listener 
was  required  to  distinguish  the  words  being  transmitted;  and  there  cannot  be 
a  doubt  but  that  the  effect  produced  by  the  working  of  the  defendant's  tram- 
cars  and  line  is  such  as  greatly  to  interfere  with  the  efficiency  of  the  tele- 
phone b^  ating  noise  which  In  all  cases  impairs,  and  in  some  cases  entirely 
destroys,  lue  power  of  transmitting  speech."  The  disturbances  were  stated 
to  cofnmab  sometimes  of  a  buzzing  or  whirring  noise  ;  sometimes  the  noise 
assumed  a  uniform  character  like  the  rushing  of  water  from  a  tap ;  while 
at  other  times  it  was  similar  to  a  musical  note  rising  or  falling,  or  to  the 
sighing  of  the  wind  through  trees. 

*'  The  action  now  came  on  for  trial. 

**  Several  English  and  American  electricians  of  eminence  were  called  as 
wttnesses  on  both  sides.  The  merits  of  the  various  systems  of  supplying 
electrical  power  for  tramway  purposes  were  fully  discussed  by  different 
witnesses,  the  weight  of  evidence  being,  as  his  Lordship  held,  in  favor  of 
the  defendant's  system,  which  had  stood  the  test  of  considerable  experience 
in  the  United  States  of  America,  Upon  the  question  of  the  use  by  the 
plaintiffs  of  the  ordinary  *  earth  return '  for  their  telephonic  system,  it 
clearly  appeared  from  the  evidence  on  both  sides  that  the  use  of  a  '  metallic 
return,'  that  is,  of  a  second  wire,  unconnected  with  earth,  to  carry  the 
current  back,  would  afford  a  complete  cure  for  the  disturbance  complained 
of,  though  it  was  proved  that  nearly  the  whole  of  the  plaintiff  company's 
telephone  business  throughout  the  country  was  carried  on  by  means  of  the 
single  wire  system. 
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Sir  B,  Webster,  Q.  C,  Moultan,  Q.  C,  Warmington,  Q.  C,  Micklem,  and 
R.  W.  Wallace,  for  the  plaintiffs. 

**8ir  J.  Rigby,  S,  O.,  Bonefield,  Q.  C,  and  Dunham,  for  the  defendant. 

*' Solicitors :  Waterhouee,  Winterbotham,  Harrison,  dt  Harper ^  C. 
Lnghion. 

•'Kekewich,  J.:  As  between  the  National  Telephone  Company,  whoml 
shall  treat  as  the  sole  plaintiffs,  although  another  is  associated  with 
them,  and  the  Leeds  corporation,  whom  I  shall  treat  as  the  real 
defendants,  although  not  appearing  on  the  record,  there  is  no  question 
of  title,  and  no  question  but  that  each  is  lawfully  exercising  undoubted 
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rights :  nor  is  there  any  question  but  that  the  acts  of  the  defend- 
ants interfere  with  the  exercise  by  the  plaintifTs  of  their  hiwful  riRht*. 
This  would,  I  think,  have  been  undoubtedly  true  if  the  rase  had  been 
threshed  out  in  the  evidence  without  the  ad\-unuige  of  Mr.  M-tcrory's 
report ;  but  that  report  renders  it  unnecessary  to  deal  with  tlie  evi'^nre  on 
this  point ;  and  the  interference  is  of  a  serious  character,  so  thut,  if  action- 
able, tiie  remedy  would  properly  be  by  injunction  rather  than  by  damages. 
The  real  and  only  question  in  the  case  is  whether  the  interference  is 
actionable.  It  was  practically  admitted  by  the  plaintiffs,  and  my  own 
view  certainly  is,  that  if  they  can  maintain  the  action  against  the 
defendants  at  all,  it  must  be  on  the  application  of  the  principle  now  well 
known  as  that  of  Fletcher  v.  Bylands,  Law  Rep.  1  Ex.  265  (8  H.  L.  880.) 
Tiiat  principle,  for  the  purpose  of  application  to  the  case  in  hand,  may 
conveniently  be  stated  by  reference  to  the  second  of  four  propositions  set  out 
in  the  5th  chapter  of  Mr.  OarretV»  book  on  the  Law  of  Nuisance,  which  I 
have  consulted  in  connection  with  more  than  one  point  in  this  case,  and 
gladly  take  this  opportunity  of  mentioning  as  a  work  of  uncommon  merit. 
I  will  read  the  proposition  in  the  author's  own  words,  but  think  it  capable 
of  improvement  by  the  substitution  for '  non-natural '  of  *  extraordinary,' 
which  is  the  term  employed  by  Lord  Kingsdown  in  defining  somewhat 
analogous  water  rights  in  his  well-known  judgment  in  Miner  v.  OHmaur, 
13  Moo.  P.  C.  181.  The  proposition  is  thus  stated  by  Mr.  Qarrtit  (page 
117) :  'If  the  owner  of  land  uses  it  for  any  purpose  which  from  its  charac- 
ter may  be  called  non-natural  user,  such  as  for  example  the  introduction 
on  to  the  land  of  something  which  in  the  natural  condition  of  the  land  is 
not  upon  it,  he  does  so  at  his  peril,  and  is  liable  if  sensible  damage  results 
to  his  neighbor's  land,  or  if  the  latter's  legitimate  enjoyment  of  hia  land 
is  thereby  materially  curtailed.' 

"  The  land  into  which  the  plaintiffs  and  defendants  alike  discharge  their 
electric  current  does  not  belong  to  either  of  them ;  but,  for  the  reasons 
above  indicated,  there  cannot,  as  between  them,  be  any  question  that  the 
principle  ought  to  be  applied,  if  it  be  applicable  at  all,  on  the  basis  of  their 
being  absolute  owners.  That  principle  .'has  never  yet  been  applied  in 
English  law  to  such  a  matter  as  is  now  under  consideration ;  and  perhaps 
it  would  not  be  too  much  to  say  that  those  who  enunciated  the  law  in 
Fletcher  V.  Ryland$,  Law  Rep,  8  H.  L.  830,  and  have  commented  on  and 
followed  it  in  other  cases,  never  had  present  to  their  minds  the  application 
of  the  doctrine  to  an  electric  current  and  the  possible  consequences  of  its 
discharge  into  the  earth. 

*'The  question  has  been  carefully  considered  in  America^  and  I  have 
studied  with  deep  interest  the  case  of  Cumberland  Telephone  and  Tele- 
graph Company  v.  United  Electric  Railway ^  42  Federal  Reporter,  878.  The 
judgment  of  the  court  in  that  case,  though  in  no  wise  binding  on  me,  has 
commanded  my  earnest  attention  and  respect,  and,  but  for  one  circum- 
stance, I  should  not  hesitate  to  allow  my  own  conclusion  to  be  guided  by 
the  powerful  arg^uments  there  set  forth.  That  one  circumstance  is  the 
want  of  full  adoption  of  the  principle  of  Fletcher  v.  Ryland*,    AmericsD 
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law  apparently  holds  the  owner  of  land  used  for  a  non-natural  or  extra- 
ordinary purpose  responsible  for  the  oonsequences  of  suoh  user  to  his 
neighbor  only  when  they  result  from  that  owner's  negligenoe ;  and  if  he 
CHn  satisfy  the  court  that  he  has  not  been  guilty  of  negligenoe,  the  result- 
ii»p;  damage  to  his  neighbor  is  not  actionable.  It  seems  to  me  that  if  the 
principle  of  Fletcher  v.  RylatuU  had  been  fully  adopted  in  America,  the 
oonnlusion  of  the  court  in  the  case  just  cited  must  have  been  different.  I 
believe  that  in  Scotland^  too,  the  principle  of  Fletcher  v.  Rylanda  has  not 
been  accepted,  and  is  not  regarded  as  consistent  with  justice  between  man 
and  man.  It  does  not  fall  to  me  to  consider  so  large  a  proposition.  The 
principle  is  thoroughly  well  settled  here,  and  my  duty  is  merely  to  consider 
whether  it  is  applicable.  It  would  be  easy,  of  course,  to  point  out  differ- 
oes  between  all  the  cases  to  which  it  has  hitherto  been  applied  and  the 
piresent ;  and  I  have  already  said  that  injury  arising  from  such  a  case  as 
the  discharge  of  electric  current  can  scarcely  have  been  contemplated 
by  any  judge  in  previous  cases.  But  after  reflecting  much  on 
the  novelty  of  the  case,  on  the  arg^ument  addressed  to  me,  and  on  the 
peculiarity  of  an  electric  current  as  distinguished  from  every  other  power, 
I  fail  to  see  any  reason  why  the  principle  should  not  be  applied  to  it.  I 
cannot  see  my  way  to  hold  that  a  man  who  has  created,  or,  if  that  be 
inaccurate,  called  into  special  existence,  an  electric  current  for  his  own 
purposes,  and  who  discharges  it  into  the  earth  beyond  his  control,  is  not  as 
responsible  for  damage  which  that  current  does  to  his  neighbour,  as  he 
would  have  been  if  instead  he  had  discharged  a  stream  of  water.  The 
electric  current  may  be  more  erratic  than  water,  and  it  may  be  more  diffi- 
cult to  calculate  or  to  control  its  direction  or  force;  but  when  once 
it  is  established  that  the  particular  current  is  the  creation  of  or  owes  its 
q)ecial  existence  to  the  defendant,  and  is  discharged  by  him,  I  hold  that 
if  it  finds  its  way  on  to  a  neighbour's  land,  and  there  damages  the  neigh- 
bor, the  latter  has  a  cause  of  ^action.  At  any  rate,  I  think  that  if  a  dis- 
tinction is  to  be  taken  between  this  and  other  forces  for  this  purpose,  that 
distinction  must  be  made  by  a  higher  tribunal,  and  not  by  a  judge  of  first 
instance.  It  was  endeavored  to  be  argued  on  behalf  of  the  defendants,  that 
the  current  injuring  the  plaintiffs  was  only  part  of  the  general  body  of 
electricity  which  may  be  now  said  to  exist  everywhere  and  to  be  proceed- 
ing in  every  direction ;  but  the  effect  of  the  defendant's  operation  is  to  col- 
lect a  particular  portion  of  this  body  and  to  discharge  it  into  the  earth  at 
a  particular  spot,  and  there  can  be  no  doubt  that  the  disturbance  of  the 
plaintifb*  telephone  system  is  caused  by  the  particular  quantity  thus  dis- 
charged. 

"Assuming  the  action  to  be  maintainable  on  the  principle  of  Fletcher  v. 
Bylande,  Law  Bep.,  8  H.  L.  "SdO,  the  defendants  rely  on  two  answers  to  the 
filaintifls'  chum.  First,  they  say  that  the  plaintiffs  might  by  an  alteration 
of  their  system,  that  is,  by  the  adoption  of  what  is  known  as  the  metallic 
return,  prevent  the  disturbance  complained  of;  and  secondly,  they  say 
that  th^  (the  defendants)  are  acting  under  statutory  powers,  and  that  if  in 
the  proper  exercise  of  those  powers  they  injure  the  plaintiffs  they  are  free 
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from  blame.  The  first  answer  is,  to  mj  mind,  without  foundation.  The 
man  who  complains  of  his  land  being  thrown  out  of  cultivation  by  the 
incursion  of  water  escaping  from  his  'neighbour's  reservoir,  must  not  be 
told  that  he  has  no  right  of  action  because  if  he  had  interposed  a  wall,  or 
otherwise  taken  care  to  protect  himself,  the  water  would  not  have  reached 
his  land.  He  is  using  his  land  in  a  natural  way,  and  is  not  bound  to  take 
extraordinary  precautions,  and  is  entitled  to  rely  on  his  neighbor  also 
using  his  land  in  a  natural  way,  or,  if  he  uses  it  otherwise,  taking  extra- 
ordinary precautions  to  prevent  damage  to  others  therefrom.  There  is,  no 
doubt,  ^  body  of  evidence  to  show  that  a  system  different  from  that  adopted 
by  the  plaintifb  has  been  adopted  elsewhere  with  advantage,  and  may, 
possibly,  prove  to  be  the  most  convenient  though  more  expensive  for  them ; 
but  the  evidence  also  proves  that  their  present  system  has  been  larjrely 
adopted  and  is  received  with  favor  by  many  competent  to  form  an  opinion. 
It  also  has  the  merits  of  economy.  They  are  carrying  on  their  own  busi- 
ness lawfully  and  in  the  mode  which  they  deem  best,  and  I  cannot  oblige 
them  to  change  their  system,  because  they  might  thereby,  poasibly,  oiable 
the  defendants  to  conduct  their  business  without  the  mischievous  conse- 
quences now  ensuing.  True  it  is,  that  the  analogy  introduced  above  fails 
to  this  extent,  that  the  plaintiffs  are  using  the  land  for  an  extraordinary 
purpose ;  but,  admittedly,  it  is  a  lawful  purpose,  and,  though  under  an 
obligation  to  obviate  mischief  from  their  own  operations  to  their  neigh- 
bors, they  are  under  none,  in  my  judgment,  to  protect  themselves  from  the 
defendants  or  others.  The  outflow  from  one  reservoir  might  easily  destroy 
another ;  but,  so  far  as  I  am  aware,  there  is  no  principle  or  authority  in 
English  law  for  rejecting  a  claim  for  damage  by  the  owner  of  the  latter  on 
the  g^und  that  his  user,  as  well  as  that  of  the  neighboring  owner,  is  extra- 
ordinary. 

The  second  answer  of  the  defendants  to  the  plaintiffs*  claim  has  required 
more  examination,  having  recently  had  occasion  in  AUison  v.  City  and 
JSouth  London  Railway  Company,  Times,  Feb.  24,  1892,  and  again  in 
Rapier  v.  London  Tramwaye  Company,  W.  N.  (1892)  165,  to  consider  such 
a  plea  as  is  here  put  forward,  and  to  consider  many  authorities,  and  in 
particular  the  cases  of  Metropolitan  Asylum  Dietriet  v.  HiU,  0  App.  Cas. 
193,  and  London,  Brighton  and  South  Coast  RaUuHiy  Company  v.  Trunum, 
11  App.  Cas.  45,  and  their  application  to  different  provisions  and  circuin- 
stances,  I  do  not  find  it  necessary  again  to  state  my  view  of  the  law  or  of 
the  lines  by  which  I  ought  to  be  guided  in  applying  it  to  a  particular  case. 
Therefore,  I  shall  but  briefly  explain  the  reasons  for  my  conclusion  that 
the  defendants*  plea  is  good  in  law,  and  that  they  are  not  responsible  to 
the  plaintiffs  for  the  mischief  caused  by  their  works.  The  defendants' 
authority  is  derived  under  a  provisional  order  confirmed  by  act  of  parlia- 
ment. Such  provisional  orders  in  connection  with  tramways  and  many 
other  undertakings  of  a  public  character  are  now  common,  and,  I  think, 
must  he  treated  lis  *a  well-known  and  recognized  class  of  l^:islation' 
equally  as  much  as  the  Railway  Acts,  which  were  referred  to  in  those 
terms  by  the  Lord  Chancellor  in  London,  Brighton  and  South  Coast  Railr 
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way  Company  y.  Truman,  11  App.  Cas.  58.  The  Railway  Aots  (again 
using  the  language  of  the  Lord  Chancellor  in  the  same  case)  were  assumed 
to  establish  the  proposition  that  the  railway  might  be  made  and  used 
whether  a  nuisance  were  created  or  not ;  and,  in  my  judgment,  a  like 
proposition  must  be  assumed  to  be  established  by  the  provisional  orders, 
one  of  which  is  here  under  consideration. 

"  The  defendants  are  expressly  authorized  to  use  electrical  power,  and 
the  L^slature  must  be  taken  to  have  contemplated  it,  and  to  have 
condoned  by  anticipation  any  mischief  arising  from  the  reasonable  use  of 
any  such  power.  A  distinction  was  endeavored  to  be  made  between  cases 
where  extraordinary  powers  are  directly  sanctioned  by  the  legislature, 
and  those  where  it  is  left  to  some  other  authority  (in  this  instance  the  board 
of  trade)  to  determine  whether,  if  at  all,  they  may  be  brought  into  opera- 
tion. It  is  within  the  oompetence  of  the  Legislature  to  delegate  its 
authority ;  and  when  once  that  delegated  authority  has  been  properly 
exercised  by  the  agent  to  whom  it  is  entrusted,  the  sanction  is  that  of  the 
Legislature  itself  just  as  much  as  if  it  had  been  expressed  in  the  first 
instance  in  an  act  of  parliament.  The  defendants  relied  on  the  51st  section 
of  the  provisional  order.  They  argue  that  the  exception  there  made  in 
favor  of  the  telegraphic — which  would  include  telephonic  —  lines  of  the 
postmaster-general,  indicates  that  interference  with  any  other  like  lines 
was  intended  to  be  permitted.  The  reference  supports  the  more  general 
argument,  and  I  have,  therefore,  mentioned  it ;  but  I  rest  my  decision 
more  on  the  established  principle  laid  down  in  many  of  the  oases,  and 
ultimately  ratiified  by  the  House  of  Lords  in  London,  Brighton  and  South 
Coa$t  Railway  Company  v.  Truman,  11  App.  Cas.  45. 

'*  To  this  plea  of  statutory  power  the  plaintiffs  have  a  rejoinder.  They 
ny  that  such  power  cannot  avail  the  defendants  unless  they  have  acted 
reasonably  in  the  exercise  thereof,  and  have  done  their  best  to  avoidin jury 
to  their  neighbors.  The  argument  being  sound  in  law,  one  is  compelled  to 
i^iamine  the  facts.  The  defendants  work  their  tramways  on  what  is  called 
the  '  single  trolley  system.*  There  are  other  systems  which  have  from 
time  to  time  been  used,  and  it  seems  are  still  in  use  elsewhere,  and  there 
are  at  least  some  good  reasons  for  the  condnsion  that  by  the  adoption  of 
one  or  the  other  of  these  systems  the  defendants  might  wholly  or  partially 
avoid  the  mischief  which  {they  now  occasion.  There  is  a  contest  on  the 
evidence  whether  any  of  these  other  systems  can  be  regarded  as  good  apart 
from  comparison  with  that  of  defendants,  and  there  is  a  further  conflict  of 
evidence  whether,  if  good,  they  are  comparable  in  merit  with  that  of  the 
defendants.  My  conclusion  from  the  evidence  is  that  the  defendants' 
STBtem  is,  on  the  whole,  the  best  which  practical  scie;.ce  has  yet  discovered ; 
but  there  is  no  occasion  reaUy  to  go  as  far  as  this.  It  is  enough  to  say,  and 
about  this  I  entertain  no  doubt,  that  it  is  at  least  as  good  as  any  other,  and 
has  been  proved  by  experienoe,  especially  in  the  United  JStaiea,  where  there 
have  been  larger  opportunities  for  experiment  and  consideration,  to  be  aa 
likely  as  any  other  to  meet  the  requirements  of  traffic  and  the  convenience 
of  all  oonoemed  in  the  protection  of  the  site  of  tramways  for  the  use  of 
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legitimate  purposes  other  than  those  of  the  tramway  undertaking.  It 
cannot  be  that,  in  the  application  of  the  law  which  I  am  now  considering, 
the  court  is  bound  to  hold  a  railway  or  other  company  liable  for 
the  consequences  of  acts  done  under  statutory  powers,  because  it 
h}is  not  adopted  the  last  inventions  of  ever  changing,  ever-ad>  anting 
scientific  discovery.  It  is  surely  impossible,  with  any  regard  to  tint 
common  sense  which  after  all  is  the  foundation  of  this  and  many  other 
branches  of  law,  to  say  that  a  railway,  which  was  not  liable  last  year,  last 
month,  or  even  yesterday,  because  until  then  its  undertaking  was  carried 
on  according  to  rules  acknowledged  to  be  the  best,  i^  liable  now — not 
because  those  rules  have  been  proved  to  be  altogether  wrong  in  practice,  or 
unscientific  in  principle,  but  because  some  diligent  worker  in  this  depart- 
ment has  discovered  what  is  held  for  the  moment  to  be  a  large  iminove- 
ment  but  may  tomorrow  turti  out  to  be  .only  a  step  in  the  proKress  of 
further  advance ;  and  yet  these  might  be  the  necessary  conclusion  in  many 
cases,  and  indeoil  might  be  the  necessary  conclusion  here  if  I  were  driven  to 
support  plain  tifTs  claim  on  the  ground  that  the  single  trolley  system,  so  largely 
approved  where  it  has  been  largely  tried,  does  not  avail  the  defendants  as  a 
proper  exercise  of  their  statutory  powers,  because  another  ^stem  is  in  nss 
and  apparently  successfully  used  at  Buda  Pesth  or  elsewhere.  I  do  not 
wish  to  prejudice  the  que8tion  whether  a  charge  of  negligence  in  the  exer- 
cise of  statutory  x^owers  can  be  supported  by  cogent  evidence  that  the 
company  exercising  those  powers  has  failed  to  adopt  alterations  or  pre- 
cautions which  sufiicieut  exi>erience  has  shown  to  be  of  large,  indisputabls 
and  permanent  value.  That  question  may  easily  arise  in  many  of  the  dis- 
putes whicli  are  likely  enough  from  time  to  time  to  occur  between  public 
companies  and  those  whom  their  operations  injuriously  aifect,  and  it  may 
even  arise  between  the  parties  to  this  litigation  ;  suffice  it  to  say  that  it 
does  not  arise  now. 

**  Holding,  on  the  above  grounds,  that  the  plaintiffs  cannot  maintain  an 
action  either  for  an  injunction  or  for  damages  against  the  defendants,  I 
must  order  them  to  pay  the  general  costs.  If  ever  there  has  been  or  can 
be  a  case  to  wliich  the  distinction  between  the  two  scales  of  costs  is  prop- 
erly applicable,  this  is  the  one,  and  the  costs  must  be  taxed  on  the  higher 
scale.  But  it  remains  to  make  an  exception,  and  that  of  some  extent.  I 
have  already  stated  that  the  interference  with  the  plaintiffs  by  the  defend- 
ants is  beyond  doubt.  I  do  not  think  that  this  ought  to  have  been  litigated* 
Mr.  MacrorjfB  report  shows  that  one  fair  experiment  would  have  proved 
the  facts  about  which  there  was  really  very  little  doubt  independent  of  his 
report,  and  that  much  time  was  uselessly  spent  on  evidence.  Not  only 
must  the  plaintiffs  be  excused  payment  of  the  defendants' costs  of  this  issue 
—  which  must  be  defined  to  be  the  issue  whether  the  plaintiffs'  telephonic 
system  was  in  fact  interfered  with  by  the  defendants'  operations — but  the 
oosts  thus  excepted  from  the  general  coats  of  the  action  must  be  borne  \tj 
the  defendants  and  set  off.  Those  costo  will,  of  course,  include  those  incur* 
red  in  the  experiment  conducted  at  Luds  under  Mr.  Maerory*s  superin- 
tendence.   I  am  glad  to  think  that  the  course  pursued  with  the  concur^ 
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rence  of  both  parties  of  sending  him  down  to  make'ezperiments  and  report 
was  not  only  suooessfol  in  finally  settling  an  issue  of  fact,  but  also  short- 
ened the  trial,  and  saved  the  further  costs  which  further  dispute  on  this 
point  would  necessarily  have  involved. 

"  There  will  he  juvlginci.t  for  the  defendants,  with  costs,  modified  in  the 
manner  I  have  expressed.*' 


Bust,    Respondent,    v.    The  Douolas    County  Strsvt 

Railway   Coaipanv,   Appellant. 

WiMoofiBin  Supreme  Court,  Oetdber  jK5,  189S^ 

(88  Wis.  229.) 
Elboibic  street  railways  — Injury  by  elbotbic  shocs:— f^BauGBNOE 

AND  CX>NTBIBUT0RY  NEOUQBNGB. 

Plaintiff,  ^while  attempting  to  pass  from  the  motor  oar  to  the  trailer,  took 
hold  of  the  iron  guard  rails  on  the  platform  of  each  car,  and  received  an 
electric  shock  due  to  defective  insulation. 

Ib  an  action  to  recover  for  the  injuries  thus  sustained,  held^  that  the 
company  having  the  means  of  ascertaining  that  electricity  was  escaping 
from  the  machineiy  in  the  motor  car,  was  chargeable  with  knowledge 
that  if  it  escaped,  the  platform  rails  were  liable  to  become  charged. 

Also  held,  that  the  plaintiff  was  not  guilty  of  contributory  negligence  as 
matter  of  law,  in  attempting  to  pass  from  one  car  to  the  other  while  the 
cars  were  in  motion,  so  as  to  bar  his  recovery  for  the  injuries  sustained 
by  eleotrio  shock,  that  being  a  danger  which  he  was  not  bound  to  ap- 
prehend, and  it  being  customary  for  conductors  and  passengers  to  do 
the  same  thing,  against  which  there  was  no  rule  of  the  company. 

Appeal  by  defendant  below  from  judgement  of  Circuit 
Court,  Douglas  county,  in  an  action  to  recover  damages  for 
personal  injuries. 

The  plaintiff  boarded  a  motor  car,  to  which  a  trailer  was 
attached.  Finding  no  fire  in  the  car,  he  attempted,  while 
the  cars  were  in  motion,  to  pass  back  into  the  trailer.  To 
do  this  it  was  necessary  to  step  out  upon  the  platform, 
grasp  the  iron  guard-rails  or  handles  of  both  cars  and  step 
from  the  step  of  one  car  to  that  of  the  other. 
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B7  reason  of  imperfect  insulation,  electricity  e8cai)ed, 
the  iron  handles  became  heavily  charged,  and  when  plaint- 
iff grasped  both  of  them  a  circoit  was  completed  and  he 
received  a  severe  shock  and  was  severely  injured. 

Plaintiff  was  unaware  of  the  dangerous  conditions. 

On  the  trial  the  jury  found  specially  that  the  cars  in 
which  the  plaintilT  was  a  passenger  were  out  of  repair,  in 
that  the  electricity  was  allowed  to  escape  from  its  proper 
channel  to  the  handles  which  the  plaintiff  took  hold  of  in 
attempting  to  p<'iss  from  one  car  to  the  other;  that  the 
company  was  guilty  of  negligence  in  allowing  its  cars  and 
electrical  appliances  to  remain  in  that  condition  ;  that  such 
negligence  was  the  proximate  cause  of  the  plaintiff's  injur- 
ies ;  and  that  plaintiff  was  not  guilty  of  any  negligence 
which  contributed  to  such  injuries.  The  jury  also  assessed 
plaintiff's  damages  at  $1,500. 

A  motion  on  behalf  of  defendant  for  a  new  trial  was 
denied,  and  judgment  entered  for  plaintiff  pursuant  to  the 
verdict.    The  defendant  appeals  from  the  judgment 

jF.  O.  WixoUj  attorney,  and  Jioss^  Dwyer^  Smithy 
Hanitch  A  Douglas j  of  counsel,  for  the  appellant. 

Knawles,  Dickinson^  BtLchanan^  OraTiam  <b  Wilson^  for 
the  respondent. 

Lton,  C.  J. :  The  learned  counsel  for  the  defendant  com- 
jmny  made  the  point  in  his  argument  that  the  company  had 
no  notice  or  knowledge  of  the  peril  that  a  person  passing 
from  one  car  to  another,  in  the  manner  the  plaintiff  at- 
temp  ted  so  to  pass,  might  receive  an  electric  shock.  He 
argues  therefrom  that  the  company  is  not  liable  in  this 
action. 

We  think  the  x)oint  is  not  well  taken.  The  company  was 
chargeable  with  notice  that  the  electrical  apparatus  on  its 
ears  was  in  a  defective  condition,  for  it  appears  that  it  had 
the  means  of  readily  ascertaining  whether  any  electricity 
was  escaping  from  the  machine  and  works  in  the  body  of 
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the  car ;  and  knowledge  mnst  be  imputed  to  the  company 
that  if  it  escaped,  the  iron  handles  of  the  platform  were 
liable  to  become  charged  therewith. 

The  only  other  question  argued  in  the  case  is  whether  the 
evidence  conclusively  proves  that  the  attempt  of  the  plain- 
tiff to  pass  from  one  car  to  the  other  when  the  cars  were  in 
motion,  in  the  manner  he  did,  was  negligence  on  his  part 
which  contributed  directly  to  the  injury  of  which  he  com- 
plains. Or,  stated  in  another  form,  was  it  error  for  the 
trial  court  to  submit  the  question  of  contributory  negligence 
to  the  jury  ?  The  testimony  tends  to  prove  that  the  com- 
I>any  had  no  rule  prohibiting  passengers  from  stepping  from 
the  platform  of  one  car  to  the  platform  of  the  other  when 
the  cars  were  in  motion,  and  had  never  given  any  caution 
against  the  practice ;  that  before  plaintiff  was  injured,  pas- 
sengers  on  those  cars,  among  whom  was  the  plaintiff,  fre- 
quently did  so  without  objection  on  the  part  of  the  company, 
and  that  the  car  conductors  constantly  passed  from  one  car 
to  another,  when  the  same  were  in  motion,  in  the  same 
manner.  Moreover,  while  it  may  reasonably  be  claimed  that 
in  thus  passing  from  one  car  to  another  there  was  some 
peril  of  being  thrown  from  and  under  the  cars,  there  was  no 
apparent  reason  to  apprehend,  and  the  plaintiff  did  not 
apprehend,  the  presence  of  any  peril  that  by  so  doing  he 
would  come  in  contact  with  a  current  of  electricity.  Under 
these  circumstances,  we  cannot  say  that  contributory  neg- 
ligence on  the  part  of  plaintiff  was  conclusively  proved. 

Hence  it  was  not  error  to  submit  that  question  to  the 
jury. 

By  the  C(yii/rt.  — The  judgment  of  the  Circuit  Court  is 
affirmed* 


Nofn.«-6ee  note  to  next  case ;  alaonoto  to  OUmmU%  v. !«.  Am.  JU.  Ob., 
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The  Denver  Teakway  Company,  Appellant^  r. 

William  Reid,  Appellee. 

Colorado  Court  of  Appeals,  Oct,  9,  laBS. 

(4  CoL  Court  of  Appeato,  68.) 

Elbctbio  btrbbt  railway. — Mrasubb  of  duty.— Injuby  by  shock. — 

Eyidbnob. 

A  street  railway  comiNUiy  operating  its  cars  by  means  of  eleotricity  is 
bound  to  use  extraordinary  care  and  is  liable  for  slight  negligence. 

Proof  that  an  eleotrio  street  car  was  so  charged  with  electricity  aa  to  injure 
a  person  coming  in  contact  with  any  portion  of  it,  and  that  a  passenger 
coming  in  contact  with  the  car  was  injured  by  electricity,  is  sufficient, 
in  an  action  brought  by  said  injured  person,  to  establish  negligence 
prima  facie  if  not  condusiTely. 

An  expert  witness  for  the  street  ra'lway  company,  defendant,  having  g^ven 
testimony  tending  to  show  that  electricity  could  not  be  transmitted  to  a 
trail-car  in  sufficient  quantities  to  injure  a  person,  held,  comi>etent  on 
cross-examination  to  ask  him  if  there  were  not,  upon  certain  metal  rail- 
ings of  all  the  defendant's  cars,  blisters  caused  by  the  escape  of  elec- 
tricity from  trail-cars. 

Testimony  that  no  other  persons  getting  on  or  off  the  same  oar  at  about 
the  same  time  were  injured  by  electricity,  held,  properly  rejected. 

Appeal  by  defendant  from  judgment  of  District  Court, 
Arapahoe  county. 

The  following  statement  of  facts  is  abridged  from  that 
made  by  the  court : 

The  plaintiff  was  alighting  from  a  "trailer"  attached 
to  a  trolley  car,  when  he  received  the  injury  complained  of. 

He  alleged  in  the  complaint  that  ^'  the  said  train  of  the 
defendant  was  so  negligently  and  carelessly  operated  and 
handled  by  the  said  defendant,  and  the  said  electricity  by 
which  said  train  was  operated  was  so  carelessly,  negli- 
gently and  unskilfully  used,  that  an  unexpected  and  sud- 
den jerk  or  motion  was  communicated  to  the  said  train, 
whereby  the  plaintiff  was  violently  and  with  great  force 
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thrown  down  upon  the  track  npon  which  said  cars  were 
running,  and  between  the  cars  of  said  train,  and  through 
the  negligent  conduct  of  the  said  defendant,  and  by  reason 
of  the  negligent,  careless  and  unskilful  manner  in  which 
said  train  and  said  electricity  was  used  and  operated,  the 
plaintiff  received  on,  upon,  and  into  his  body  larsce  quan- 
tities of  said  electricity,  and  that  by  means  of  said  elec- 
tricity, his  whole  system  was  greatly  burned,  shocked 
and  injured,  so  that  by  means  of  the  fall  occasioned 
by  the  sudden  motion  of  said  train  as  aforesaid,  and  by 
means  of  the  powerful  shock  received  from  the  electricity 
aforesaid,  and  the  bums  aforesaid,  the  plaintiff  was  greatly 
and  severely  hurt,"  &c. 

The  issues  so  made  were  tried  by  a  jury,  to  which, 
among  many  others,  the  following  instructions  were  given, 
contended  by  appellant  to  have  been  erroneous  : 

*^1.  The  court  instructs  the  jury  that  the  defendant  com- 
pany is  a  carrier  of  passengers,  operating  its  cars  by  means 
of  electricity,  and  is  bound  to  use  extraordinary  care,  and 
is  liable  for  slight  negligence.  And,  on  the  other  hand, 
the  plaintiff,  as  a  passenger  on  such  car  of  the  defendant, 
was  bound  to  use  ordinary  care  to  guard  against  accident 
or  injury.  And  by  such  ordinary  care  is  meant  that  care 
which  a  person  of  common  prudence  takes  of  his  own  con- 
oem,  or  that  degree  of  care  which  men  of  common  prudence 
exercise  about  their  own  matters  and  their  own  personal 
safety.  And  in  determining  what  would  be  ordinary  care 
in  a  particular  case,  reference  must  be  had  to  all  the  cir- 
cumstances and  surroundings  of  that  case.  And  if,  all  the 
oireumstances  and  surroundings  considered,  the  plaintiff 
in  this  case  used  such  ordinary  care  in  preparing  to  get  off 
the  defendant's  car,  and  in  alighting  therefrom,  then  he  is 
not  guilty  of  contributory  negligence  in  producing  the 
injury  complained  of,  and  for  which  this  suit  is  brought. 
And  getting  up  from  his  seat  and  prei>aring  to  get  off  of 
the  car  before  the  car  had  fully  come  to  a  standstill,  but 
was  very  slightly  moving,  was  not  contributory  negligence 
on  the  part  of  the  plaintiff,  unless  such  getting  up  from 
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his  seat  and  otherwise  preparing  to  get  off  the  car  and 
alighting  therefrom  was  done  in  a  careless  or  negligent 
manner,  all  the  circnmstances  and  snrronndings  considered. 
For,  if  such  negligence — if  there  was  any  —  on  the  part  of 
the  plaintiff  was  slight,  or  the  remote  cause  of  the  injury, 
he  may  recover,  notwithstanding  such  slight  negligence  or 
remote  cause.  And,  although  the  plaintiff  may  have  been 
guilty  of  misconduct  or  failure  to  exercise  ordinary  care 
and  prudence  which  may  have  contributed  remotely  to  his 
injury,  yet,  if  the  agents  of  the  defendant  company  were 
guilty  of  mismanagement  or  negligence  in  the  manage- 
ment of  said  car,  which  was  the  immediate  cause  of  the 
injury  to  the  plaintiff,  and,  with  the  exercise  of  extraordi- 
nary care  by  such  agents  said  injury  might  have  been 
prevented,  the  defendant  is  liable  in  this  suit. 

''And  the  jury  are  further  instructed  that,  in  arriving  at 
a  conclusion  as  to  whether  the  plaintiff  was  guilty  of  con- 
tributory negligence  at  the  time  of  the  happening  of  the 
accident,  they  may  take  into  consideration  the  natural  in- 
stinct of  self-preservation  that  any  person  under  ordinary 
conditions  will  take  care  of  himself  from  regard  for  his  own 
life. 

*' And,  further,  the  jury  are  instructed  that,  if  the  injury 
coinplained  of  was  done  to  the  plaintiff  by  the  electricity 
u&t'd  by  the  defendant  for  motive  power  or  in  any  other 
wise,  or  by  any  other  means,  or  on  account  of  the  failure 
of  the  defendant  to  use  extraordinary  care  about  the 
operation  of  its  said  road  and  cars,  then  the  defendant 
company  is  liable  in  this  suit,  unless  the  plaintiff  had  failed 
to  use  ordinary  care  and  prudence  in  preparing  to  leave 
said  car  and  alighting  therefrom,  and,  even  if  he  failed  to 
use  such  ordinary  care  and  prudence,  defendant  company 
is  still  liable  if  this  failure  to  use  ordinary  care  and  pru- 
dence on  the  part  of  the  plaintiff  was  the  remote,  and  the 
negligence  of  the  [defendant  company  was  the  immediate 
cause  of  said  injury. 

*  *2.  The  presumption  is  that  the  plaintiff  used  ordinary  care 
and  prudence  at  the  time  of  the  alleged  injury,  and  it  is  in- 
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cambent  apon  the  defendant  to  prove  that  the  plaintifl  did 
not  use  such  ordinary  oare  and  pradence,  and  to  prove  that 
the  want  of  sach  ordinary  care  and  prudence  on  the  i>art  of 
the  plaintiff  was  the  immediate,  and  not.the  remote,  cause  of 
the  injury  complained  of." 

James  H.  Brown  and  MiUan  Smithy  for  appellant 

MarJcham  A  Carr^  for  appellee. 

Beed,  J.,  delivered  the  opinion  of  the  court: 

One  important  branch  or  factor  in  the  case  seems  to  be 
ignored  or  overlooked,  or  at  least  not  treated  in  argument 
with  the  consideration  its  imi)ortance  required,  viz.,  the 
serious  injury  from  electricity,  caused  by  coming  in  contact 
with  the  lower  part  of  the  car  after  falling.  The  negligence 
in  operating  the  cars  whereby  the  plaintiff  was  thrown  in 
such  position  as  to  come  in  contact  with  the  electrical  charge, 
may,  undoubtedly,  be  regarded  as  the  proximate  cause  of 
the  injuries.  The  negligent  application  and  use  of  the  elec- 
tric current,  ^by  which  the  .'onetallic  portions  of  the  trail 
car  became  charged,  was  the  cause  of  the  damage  to  the  per- 
son by  shock  and  burning.  The  first,  proximate  and  direct, 
the  other  resulting ;  both  united  caused  the  damage  to  the 
person,  consequently,  both  must  be  regarded.  The  car  was 
a  **  trail,"  supposed  to  be  entirely  free  from  the  influence 
of  the  motive  power  which  was  applied  to  the  motor  car. 
It  was  alleged  in  the  complaint  ^  ^  that,  by  reason  of  the 
negligent,  careless,  and  unskilfal  manner  in  which  said 
train  and  said  electricity  was  used  and  operated,  the 
plaintiff  received  on,  upon,  and  into  his  body,  large  quan- 
tities of  said  electricity,  and  that,  by  means  of  said  elec- 
tricity^ his  whole  system  was  greatly  burned,  shocked  and 
injured,  so  that  by  means  of  the  fall  occasioned  by  the 
sudden  motion  of  said  train,  *  *  *  amd  by  means  q/ 
ihepower/td  shock  received  from  the  electricity ^^^  etc. 

The  fact  being  established  that  injuries  were  caused  by 
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electricity,  and  that  the  car  was  so  charged  with  the  fluid 
as  to  injure  a  person  by  contact  with  any  part  of  it^  if  not 
establishing  negligence^er  se^  mades  uch  a  prima  facie  case 
as  to  require  defense  either  to  show  that  the  injuries  were  not 
caused  by  that  agency,  or  through  the  careless  use  of  the 
agent.  No  effort  was  made  upon  the  trial  to  show  that  the 
injuries  were  not  caused  by  electricity,  as  stated  in  the 
complaint,  and  established  by  the  evidence ;  nor  was  the 
presence  of  the  fluid  explained  or  attempted.  It  is  true, 
,  Mr.  Ballow,  an  electrical  engineer  in  the  employment  of  the 
company,  was  called  and  testified,  the  result  of  his  evidence 
being  that  he  knew  nothing  whatever  about  it,  nor  even  what 
car  it  was  ;  that  it  was  his  duty  to  cause  every  car  to  be 
examined  at  the  station;  that  he  had  given  such  orders,  and 
presumed  the  examination  had  been  made  in  the  station  the 
night  after  the  accident  happened,  etc. ;  all  of  which  was  not 
of  the  least  importance,  the  question  being  what  the  electri- 
cal condition  was  at  the  time  of  the  injury ;  that  certainly 
could  not  be  determined  by  the  examination,  hours  after- 
wards, of  the  car  detached  from  the  motor,  and  **  housed." 
Mr.  Ballow  and  a  Mr.  Dashiell  testified,  as  expert  electri- 
cians, that  the  cars  were  so  coupled,  constructed,  and 
insulated,  that  it,  in  their  opinion,  would  be  impossible  for 
the  trail  car  to  become  so  charged  with  electricity  as  to 
cause  injury  to  a  person  coming  in  contact  with  any  part  of 
it.  However  expert,  scientific,  and  learned  they  may  have 
been  upon  the  subject,  and  however  honest,  what  they  or 
either  of  them  thought  in  regard  to  it  was  of  very  little 
importance  when  confronted  with  the  facts  and  results 
established  and  uncontradicted. 

In  Flannery  v.  Walerford^  etc.,  Ry,  Co.^  11  Irish  Rep., 
C.  L.  30,  it  was  said  :  ^^When  a  plaintiff  sustained  injuries 
in  consequence  of  a  portion  of  the  train  in  which  she  was 
traveling  having  left  the  rails,  and  the  railway,  the  engine, 
and  the  carriages  were  under  the  management  of  the  com- 
pany :  Heldj  that  the  fact  of  the  accident  was  sufficient 
evidence  to  cast  upon  the  company  the  burden  of  showing 
that  there  was  no  negligence  on  their  part ;  and  that,  as  they 
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declined  to  afford  any  explanation  of  the  cause  of  the 
accident,  there  was  a  case  for  the  plaintiff  proper  to  be  sub- 
mitted to  the  jury." 

Mr.  Ballow,  an  electrical  engineer  employed  by  the  com- 
pany, attempted  by  his  evidence  in  chief  to  establish  the 
fact  that  electricity  could  not  be  transmitted  to  a  trail  car 
in  quantity  sufficient  to  cause  in j  ury .  On  cross  examination 
he  was  asked :  ^^  I  will  ask  you  as  a  matter  of  fact,  if  all 
the  cars  running  on  the  Lawrence  street  line,  belonging  to 
the  Denver  Tramway  Company,  haven't  blisters  upon  the 
metal  jrailing  around  the  ends  of  the  cars,  caused  by  a 
leakage  of  electricity  ?  Are  there  not  blisters  on  these  the 
size  of  my  thumbr^nail,  on  the  metal,  caused  by  this  escape 
of  electricity  on  the  rear  car  ?" 

The  questions  were  objected  to  as  irrelevant  and  immater- 
ial, because  not  limited  to  the  particular  car,  and  about  the 
time  of  the  accident.  Counsel  seems  to  have  overlooked 
the  fact  that  witness  knew  nothing  about  the  accident  until 
the  next  day,  and  did  not  know  the  car  upon  which  it 
happened,  but  had,  upon  direct  examination,  testified 
gen^^rally  that  in  the  cars  as  constructed  and  operated  no 
appreciable  amount  of  electricity  conld  be  transmitted  to 
the  '^  trail "  car.  Such  being  the  fact,  the  questions  asked 
appear  to  have  been  in  the  line  of  legitimate  cross-examin- 
ation. 

An  instructive  case  ui)on  evidence  in  this  class  of  cases  is 
Simpson  v.  London  General  Omnibtis  Co.y  8  L.  R.  G.  P. 
390. 

'^  A  passenger  in  an  omnibus  was  injured  by  a  blow  from 
the  hoof  of  one  of  the  horses,  which  had  kicked  through 
the  front  panel  of  the  vehicle.  There  was  no  evidence  on 
the  part  of  the  passenger  that  the  horse  was  a  kicker,  but 
it  was  proved  that  the  panel  bore  marks  of  other  kicks, 
and  that  no  precaution  had  been  taken,  by  the  use  of  kick- 
ing strap  or  otherwise,  against  the  possible  consequence  of 

a  horse  striking  out.  and  no  explanation  was  offered  on  the 
VOL.  IV— 22. 
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part  of  the  owner  of  the  omnibus :  Held^  that  there  was 
evidence  of  negligence  proper  to  be  submitted  to  a  jury." 
If  evidence  )f  other  hoof  marks  upon  the  panel  was  admis- 
sible upon  direct  examination,  and  sufficient  to  convict  the 
horse  of  being  a  '^ kicker,''  it  seems  that  the  questions,  on 
cross-examination,  under  the  facts  and  circumstances  of 
this  case,  were  eminently  proper. 

Defendant  offered  to  prove  by  Holland,  a  passenger,  that 
no  other  passengers  getting  on  or  off  the  car  at  about  the 
same  time  were  injured  by  electricity.  Refusal  of  the  court 
to  admit  the  evidence  is  assigned  for  error,  and  urged  in 
argument.  The  refusal  was  proper  ;  the  fact  sought  to  be 
proved  could  have  no  bearing  upon  the  questions  at  issue. 
In  order  to  be  admissible  under  any  circumstances,  it  would 
have  to  have  been  shown  that  some  other  person  was  in 
exactly  the  same  position  in  regard  to  the  car  and  earth  as 
the  plaintiff,  immediately  before  or  at  the  exact  time  of  the 
injury.  Probably  no  other  person  was  so  situated  as  to 
receive  the  charge  by  personal  contact  or  otherwise.  One 
person,  by  contact,  might  receive  the  entire  charge  from  a 
dynamo  or  battery,  while  twenty  others  in  the  same  room 
experienced  no  sensation  whatever.  If  a  person  were 
known  to  be  killed  by  lightning,  bore  unmistakable  marks 
of  the  current,  it  would  hardly  be  competent  to  attempt  to 
rebut  the  fact  by  proof  that  no  other  person,  or  all  persons, 
in  the  same  vicinity,  were  not  killed. 

In  argument  the  1st  and  2nd  instructions  are  considered 
together.  It  is  objected,  1st,  ^'that  they  are  general, 
instead  of  being  specific.  They  do  not  advise  the  jury 
what  facts,  if  found  by  the  jury  to  be  shown  by  the  evi- 
dence, will  constitute  in  the  caae  negligence,  proximate 
and  remote  cause,  and  contributory  negligence,  which  are 
referred  to  therein.  In  short,  they  refer  to  the  jury  both 
matters  of  law  as  well  as  matters  of  fact."  Again :  ''They 
stated  mere  abstract  propositions  of  law.  They  were  not 
put  hypothetically,  as  they  should  have  been." 

We  do  not  think    them  amenable   to  such  criticism. 
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Instead  of  being  general  and  abstract  propositions  of  law 
unapplied,  they  seem  to  be  a  full  and  complete  statement 
of  the  law  of  negligence  as  applicable  to  the  case,  and 
specifically  applied  in  every  paragraph  to  the  issues  and 
the  facts  to  be  found  by  the  jury.  How  they  could  have 
been  more  definitely  or  specifically  applied  is  not  shown, 
nor  can  we  discover.  Specific  objection  is  made  to  the  fol- 
lowing language  of  the  1st  instruction :  ' '  The  court  instructs 
the  jury  that  the  defendant  company  is  a  carrier  of  pas. 
sengers  operating  its  cars  by  means  of  electricity,  and  is 
bound  to  use  extraordinary  care,  and  is  liable  for  slight 
negligence."  It  is  contended  that  it  is  not  the  law.  The 
authorities  cited  in  support  of  the  contention  do  not  sus- 
tain it.  The  most  that  can  be  deduced  from  them  is  that 
the  rule  does  not  apply  where  the  injury  may  have  been 
caused  by  the  act  of  a  stranger,  nor  where  the  injury 
resulted  from  some  voluntary  act  of  the  passenger  himself, 
combined  with  some  alleged  deficiency  in  the  carrier's 
means  of  transportation  or  accommodation.  The  first,  ^Hhs 
act  of  a  stranger,"  was  certainly  not  involved ;  and  whether 
the  acts  of  the  plaintiff,  concurring  with  the  negligence  ol 
the  plaintiff,  combined  to  cause  the  injury,  was  the  very 
question  the  jury  was  called  upon  to  determine,  and  what 
negligence  on  the  part  of  the  plaintiff  woald  relieve  the 
defendant  from  the  rigor  of  the  rule  was  clearly  and 
definitely  stated. 

Applying  the  rule  as  intended  and  applied  by  the  court 
to  cars  operated  by  electricity,  and  the  management  and 
use  of  the  motive  power,  by  which  it  was  shown  the  injury 
was  produced,  it  is  eminently  correct.  The  agent  employed^ 
common  experience  has  taught,  is  one  dangerous  to  life, 
even  when  the  utmost  skill  and  prudence  of  best  trained 
electricians  are  exercised.  It  is  a  sabtle,  imponderable, 
death-dealing  element  or  fluid ;  of  its  nature,  or  the  laws 
governing  it,  very  little  is  known,  even  among  those  few 
most  advanced  in  the  study  of  it.  It  may  be  harnessed, 
utilized  as  a  motive  power,  and  made  to  perform  much 
economic  service  in  mechanics ;  but  as  to  its  nature  and 
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Tmgaries  nothing  is  known,  r  It  is  fall  of  sarprises,  and 
deals  injury  and  death  under  what  is  deemed  the  most  pra 
dent  managementi  and  under  what  are  supposed  to  be  the 
circumstances  least  liable  to  inflict  injury.  In  the  use  of 
such  an  agent  extraordinary  care  in  its  management  is 
required.  Every  appliance  and  precaution,  as  well  as  the 
best  skill  of  men,  should  be  applied  in  its  use.  How  little 
is  known  of  its  eccentricities  and  ])ossibilities,  by  even 
those  most  skilled  and  &miliar  with  it^  was  shown  upon 
the  trial  of  this  case,  where  the  rear  car  was  charged  with 
it,  and  the  plaintiff  received  the  charge,  and  his  wounds 
were  the  undisputed  and  indisputable  evidence  of  the 
agency  by  which  they  were  caused ;  instead  of  explaining 
or  showing  the  conditions  to  have  resulted  through  no 
negligence  of  those  in  charge,  two  experts  were  put  upon 
the  stand,  who  testified  to  the  impossibility  of  the  rear 
car  being  charged.  Aside  from  the  deadly  agent  used  as 
motive  power,  the  charge  of  the  court  that  the  defendant 
was  bound  to  use  extraordinary  care,  and  would  be  liable 
for  slight  negligence,  is  warranted  by  the  authorities. 
*^The  law  requires  a  degree  of  care  proportionate  to  the 
nature  and  risks  in  the  given  case.''  Johnson  v.  Bud.  B.^ 
etc,,  20  N.  Y.  66. 

*^  Passenger  carriers  bind  themselves  to  carry  safely  those 
whom  they  take  into  their  coaches,  to  the  utmost  core  and 
diligence  of  very  cautious  persons.^*  Maverick  v.  Eighth 
Av.  etc.,  36  N.  Y.  378. 

**  A  carrier  of  passengers  by  railway  is  required  to  show 
that  an  injury  to  a  passenger  resulted  from  inevitable  acci- 
dent, or  from  something  against  which  no  human  prudence  or 
foresight  could  provide.  Sullivan  v.  Railroad  Co.^  30  Pa. 
St.  934 ;  Meier  v.  Railroad  Co.,  64  Pa.  St  SS5 ;  A.  R,  Co.  v. 
NapheySy  90  Pa.  St  135 ;  Warren  v.  Fitchhvarg  R.  R.  Od., 
8  Allen,  233 ;  Phila.  v.  Derby,  14  How.  (U.  S.)  486 ;  ITew 
World  V.  King,  16  How.  (U.  S.)  469 ;  See  ScoU  v.  London 
Dock  Co.,  3  Hurl.  &  Colt  (Eng.  Exc.)  696. 

In  Smith  v.  St.  Paul  R.  Co.,  33  Minn.  1,  it  is  said*  **The 
severe  rule  which  enjoins  upon  the  carrier  such  extraordinary 
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care  and  diligence  is  intended,  for  reasons  of  public  policy, 
to  secure  the  safe  carriage  of  passengers  in  so  far  as  human 
skill  and  foresight  can  effect  such  result.  From  the  appli. 
cation  of  the  strict  rule  to  carriers,  it  nnturally  follows  that, 
where  an  injury  occurs  to  a  passenger  through  a  defect  in 
the  construction  or  working  or  management  of  the  vehicle, 
or  anything  pertaining  to  the  service,  which  the  carrier 
ought  to  control,  a  presumption  of  negligence  arises. "  In  60 
Am.  Rep.  550,  'the  case  is  supported  by  several  pages  of 
notes  and  almost  numberless  authorities. 

Owing  to  the  importance  of  the  case,  the  questions  in- 
volved, and  the  great  industry  and  ability  with  which  it  has 
been  presented,  we  have  examined  carefully  each  point 
urged,  and  the  authorities  cited  in  support,  and  we  find  no 
serious  error.  In  fact,  it  appears  that  the  defense  was 
allowed  unusual  latitude,  and  if  any  criticism  of  the  instruc- 
tions were  to  be  indulged  in,  it  would  be  that  those  given 
for  the  defendant  were  fully  as  favorable  as  warranted,  and, 
when  in  conflict  with  those  given  for  the  plaintiff,  were 
more  so.    It  follows  that  the  judgment  must  be  afiirmed. 

Affirmed. 

Note. —  In  this  and  the  preceding  case  the  injury  complained  of  is  one 
of  a  kind  to  which  passengers  upon  electric  street  railways  are  subject, 
though  happily  they  do  not  seem  to  be  of  frequent  occurrence,  to  wit,  a 
danger  of  receiving  electric  shock  whUe  traveling  upon  cars. 

In  the  last  case  the  company  was  held  to  a  very  high  degree  of  diligence, 
as  it  undoubtedly  should  be,  to  impel  such  companies  to  every  possible 
exertion  to  guard  against  accidents  of  this  kind.  The  interests  of  the  com- 
panies would,  however,  naturally  operate  very  effectually  in  the 
direction. 

Bee  note  to  Clements  v.  Louisiana  Elec,  lAght  Ch^  post* 
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SOUTHWBSTEBN  TeLEGBAPH  &    TeLEPHONB  CoMPANT  Y. 

J.  B.  Robinson. 

United  8tat€$  OireuU  Court  of  AppeaU,  Fifth  Circuit,  May  SO,  2899. 

(50  Fed.  Bep.  810.) 
Injubt  by  shook  from  telbphons  wibb. —  Frozdcatb  oausb. 

Plaintiff  was  injured  by  contact,  during  a  thunder  storm,  with  a  telephone 
wire,  which  had  been  permitted  for  several  weeks  to  remain  suspended 
over  a  highway  within  a  few  feet  of  the  ground. 

Held,  that  the  wire  was  the  proximate  cause  of  the  injury,  since  without 
it  the  electricity  would  have  been  harmless. 

Erbob  to  the  Circuit  Court  for  the  northern  district  of 
Texas.     Appeal  by  defendant  below. 

Statement  of  case  by  Bbuce,  District  Judge. 

Plaintiff  in  error  was  sued  by  defendant  in  error  in  the 
District  Court  of  Cooke  county,  Texas,  for  damages  in 
the  sum  of  $13,000.     He  states  his  cause  of  action  as  follows : 

Tour  petitioner,  J.  B.  Robinson,  a  resident  of  Cooke 
county,  Texas,  complaining  of  the  Southwestern  Telegraph 
&;  Telephone  Company,  a  private  corporation  incorporated 
under  the  laws  of  the  State  of  New  York,  but  doing  busi- 
ness in  the  State  of  Texas,  and  having  a  legal  office  at 
G-ainesville,  Cooke  county,  Texas,  respectfully  represents 
that  on  or  about  the  29th  day  of  October,  A.  D.  1889,  the 
defendant  owned  and  operated  a  telephone  line  between 
the  cities  of  Gainesville  and  Dallas,  Texas,  and  interme- 
diate points,  the  connection  between  said  cities  being  made 
by  a  single  wire  suspended  by  means  of  poles  in  the  manner 
of  telegraph  wires,  usually  about  thirty  feet  from  the 
ground;  that  its  said  telephone  line  of  wire  crossed  the 
public  highway  between  Dallas  and  McKinney,  known  as 
the  ^^  Dallasand  McKinney  Road,''  aboutfive  miles  south  of 
Piano,  in  Dallas  county ;  that  at  said  points  and  over  said 
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road  on  the  aforesaid  date,  and  for  several  weeks  prior 
thereto,  the  defendant  negligently  suffered  and  permitted 
its  aforesaid  wires  to  be  and  remain  suspended  over  said 
road  within  a  few  feet  of  the  ground,  and  within  such 
proximity  thereto  that  travelers  on  the  said  road  unavoid- 
ably and  necessarily  came  in  contact  therewith ;  that  the 
said  wire  so  suspended  over  said  road,  which  was  a  public 
highway  between  two  large  cities,  and  daily  traveled  by 
many  people  in  vehicles  and  on  horseback,  all  of  which  was 
known  to  the  defendant,  was  a  dangerous  and  unlawful 
obstruction  of  said  road,  and  a  public  nuisance,  and  that  the 
defendant  on  the  aforesaid  date,  and  long  prior  thereto,  knew 
of  the  condition  of  said  wire  at  said  point,  or  migh  t  have  known 
by  the  exercise  of  reasonable  care,  but  nevertheless  negligent- 
ly permitted  it  to  remain  in  the  condition  aforesaid ;  that  the 
aaid  wires  are  the  best  known  conductors  of  electricity,  and 
are  the  only  vehicles  in  general  use  for  the  transmission  of 
electric  currents,  and,  during  electric  or  thunder  storms, 
such  wires  ordinarily  become  heavily  charged  with  elec- 
tricity,  of  power  sufficient  to  inflict  death  or  do  great 
injury  to  those  coming  in  contact  with  them,  and  that  from 
this  fact  arises  the  peculiar  danger  of  allowing  such  wires 
to  remain  suspended  so  low  that  people  will  come  in  con- 
tact with  them,  all  of  which  was  on  the  aforesaid  date  and 
long  prior  thereto  well  known  to  the  defendant,  or  might 
liave  been  known  to  it  by  the  exercise  of  ordinary  care ;  that 
on  the  afternoon  of  the  aforesaid  date,  as  plaintiff  was 
traveling  on  horseback  on  the  said  Dallas  and  McKinney 
highway  during  the  prevalence  of  a  heavy  thunder  storm, 
such,  however,  as  is  usual  in  that  section  at  that  season  of 
the  year,  he  came  in  contact  with  the  defendant' s  said  wire  at 
the  p(  >int  aforesaid,  in  consequence  of  its  being  suspended 
so  near  the  ground ;  that  it  was  a  dark,  stormy  evening, 
and  the  wire  was  invisible  to  plaintiff,  and  plaintiff  came  in 
conttict  with  it  through  no  fault  or  negligence  on  his  part, 
but  through  the  gross  negligence  and  carelessness  of  the 
defendant,  as  aforesaid,  in  leaving  the  wire  suspended  over  a 
public  highway  within  a  few  feet  of  the  ground ;  that  at  the 
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time  said  wire  was  heavily  charged  with  electricity  generated 
by  the  storm  thenfprevailing,  as  aforesaid,  and,  on  coming  in 
contact  with  it,  plaintiff  received  a  full  charge  of  the  fluid, 
which  knocked  him  from  his  horse  and  completely  paralyzed 
him  forthe  time  being,  deprivinghim  ofthepower  of  speech 
and  locomotion ;  that  plaintiff  lay  in  the  road  where  he 
had  been  thrown,  in  the  rain  and  storm,  until  picked  up  by 
a  passer-by,  and  carried  to>  neighboring  house,  and  there 
plaintiff  was  confined  to  his  bed  for  more  than  five  weeks, 
suffering  during  this  x>6riod  severe  bodily  pain  and  mental 
anguish.  Plaintiff  represents  that  he  is  but  little  past 
middle  age,  and  before  said  injuries  was  of  a  vigorous  mind 
and  robust  constitution,  and  capable  of  great  endurance 
and  physical  and  mental  activity,  but  that,  in  consequence 
of  said  injuries,  his  health  and  mental  faculties  have  been 
permanently  and  seriously  impaired,  and  his  capacity  to 
pursue  his  usual  avocation  practically  destroyed,  to  his 
actual  damages  ten  thousand  dollars.  Plaintiff  further 
represents  that,  on  account  of  said  injuries,  he  has  been  put 
to  great  ex;)ense  for  medical  attention,  and  that  his  con- 
dition is  such  as  to  require,  for  the  future,  constant  medical 
treatment  and  the  care  of  his  family,  who  are  thus,  with- 
drawn from  their  customary  duties,  to  his  actual  damages 
two  thousand  dollars.  Wherefore,  plaintiff  sues,  and  prays 
that  the  defendant  be  cited  to  answer  herein,  and  that  on 
final  hearing  he  have  judgment  for  his  said  damages,  costs, 
and  for  further  general  and  special  relief. 

The  case  was  removed  into  the  Circuit  Court  of  the 
United  States  for  the  northern  district  of  Texas,  and  the 
defendant  answered  as  follows : 

Now  comes  defendant,  and  for  answer  by  way  of  de- 
murrer to  plaintiff's  cause  of  action  says,  first,  that  plaintiff 
ought  not  to  have  and  maintain  this  cause,  for  that  his  orig- 
inal petition  does  not  state  facts  sufficient  to  constitute  a  cog- 
nizable and  enforceable  demand  before  the  law.  Of  this  he 
prays  the  judgment  of  the  court.  And  for  further  answer,  if 
such  be  necessary,  defendant  says  it  denies  each  and  singu- 
lar the  allegations  in  the  plaintiff's  petition  contained,  and 
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says  it  is  not  guilty  of  the  wrongs,  injnries,  and  n^ligent 
oondnot  charged;  and  for  this  it  pnts  itself  ni>on  tlie 
conntry.  And,  answering  fnrther,  it  says  if  plaintiff  was 
injured  in  any  manner,  it  was  the  result  of  his  n^gligenoe, 
—  that  he  failed  to  exercise  that  reasonable  degree  of  care,  in 
traveling  at  the  dangerous  time  in  which  he  alleges  he  was 
traveling,  and  in  avoiding  contact  with  defendant's  line 
during  a  thunder  storm,  that  a  reasonably  prudent  man 
ought  to  have  exercised  under  like  circumstances.  Where- 
fore, defendant  says  plaintiff  ought  not  to  recover,  and  of 
this  puts  itself  upon  the  country. 

The  case  was  heard,  and  the  demurrer  was  overruled,  to 
which  ruling  the  defendant  excepted,  and  the  trial  before 
court  and  jury  resulted  in  a  verdict  for  the  plaintiff  in  the 
sum  of  $2,600,  for  which  amount,  with  interest  and  costs, 
judgment  was  afterwards  rendered.  Motion  for  a  new 
trial  was  filed,  heard,  and  overruled  by  the  court.  The 
assignment  of  error  is  that  in  the  record  of  the  proceedings 
of  the  above  cause  in  the  trial  court  there  is  a  manifest 
error,  in  this,  to  wit : 

' '  The  court  erred  in  overruling  the  general  demurrer  of  the 
said  Southwestern  Telegraph  and  Telephone  Comimny  to 
the  original  petition  and  cause  of  action  of  the  said  J.  B. 
Robinson,  as  will  appear  from  inspection  of  the  said  peti- 
tion, demurrer,  and  judgment  of  the  court  thereon." 

John  W.  Wray^  for  plaintiff  in  error. 


r.  L.  Crawford,   W.  0.  DaryU  and  J.  L.  Harris,  for 
defendant  in  error. 

Bruce,  District  Judge :  The  question  and  the  only  ques- 
tion for  review  here  is  whether  the  plaintiff  stated  a  cause 
of  action  in  his  petition,  and  if  the  demurrer  to  the  cause 
of  action,  as  stated  by  the  plaintiff  in  the  court  below,  was 
properly  overruled.  In  Railroad  Co.  v,  Jones^  96  U.  S. 
4S9,  it  is  said  negligence  is  the  failure  to  do  what  a  reason- 
able and  prudent  person  would  ordinarily  have  done,  under 


346  AMERICAN  ELECTRICAL  CASES.       T^OL.  4 

Telegraph  A  Telephone  Go.  t.  BobiiuniL 

the  cironmstances  of  the  situation,  or  doing  what  snch  a  per- 
son, nnder  the  existing  circumstances,  would  not  have  done. 
It  would  seem  too  plain  to  require  argument  that  the  alle- 
gations of  the  petition  show  negligence  on  the  part  of  the 
telephone  company.  Under  the  facts  and  circumstances 
stated,  the  wire  was  an  obstruction  upon  the  public  high- 
way. TraTelers  were  liable  to  collide  with  it,  and  injurious 
consequences  to  them  would  follow  as  the  natural  and 
probable  result  of  such  contact.  Article  622  of  the  Revised 
Civil  Statutes  of  Texas  provides : . 

Corporations  created  for  the  purpose  of  constructing  and  maintaining 
.magnetic  telegraph  lines  are  authorized  to  set  their  poles,  piers,  abutments, 
wires  and  other  fixtures  along,  upon  and  across  any  of  the  public  roads, 
streets,  and  waters  of  the  State,  in  such  manner  as  not  to  incommode  the 
public  in  the  use  of  such  roads,  streets  or  waters. 

The  duty  on  the  part  of  the  telephone  company  was  clear 
to  prevent  its  wire  from  becoming  an  obstruction  on  the 
highway.  Under  the  circumstances  shown  the  defendant 
in  error  might  have  been  hurt  by  coming  in  contact  with 
the  wire  of  the  telephone  company,  and  injuries  to  the  de- 
fendant in  error  might  have  resulted,  independent  of  the 
fact  that  the  wire  at  the  time  was  loaded  with  a  charge  oi 
electric  fluid  from  the  clouds  and  storm  then  prevailing. 
So  that  it  is  difficult  to  see  how  this  verdict  could  be  dis- 
turbed even  if  the  contention  of  the  plainti£F  in  error  is 
correct,  that  the  electricity  with  which  the  wire  was  charged 
at  the  time  was  the  proximate  and  immediate  cause  of  injury 
to  the  defendant  in  error,  for  which  the  telephone  company 
cannot  be  held  responsible.  Negligence  is  a  mixed  ques- 
tion of  law  and  fact,  and  is  a  question  for  the  jury,  under 
proper  instructions  from  the  court.  It  is  not  claimed  here 
that  the  court  misdirected  the  jury  in  its  charge  on  the 
law  of  the  case,  and  the  verdict  is :  '^  We,  the  jury, 
find  for  the  plaintiff  in  the  sum  of  twenty-five  hundred 
dollars."  The  jury  found  negligence  on  the  part  of  the 
telephone  company,  resulting  in  injuries  to  the  defendant 
in  error,  and  for  which  they  assess  his  damages  at  t2,600« 
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It  is  not  shown  that  the  jury  f onnd  that  the  wire  of  the 
telephone  comimny  was  charged  with  electricity  at  the  time 
the  defendant  in  error  came  in  contact  with  it,  and  that  the 
electric  fluid  was  the  cause  of  the  injury  to  the  defendant 
in  error,  and  so  it  is  not  clear  that  there  was  any  error  in 
the  ruling  of  the  court,  even  upon  the  theory  of  the  case 
insisted  xipon  by  the  plaintiff  in  error.  No  i)oint  is  made 
on  the  question  of  contributory  negligence,  and  the  con- 
tention of  the  plaintiff  in  error  seems  to  be  that  the 
petition  states  the  cause  of  action  to  have  been  the 
injuries  which  resulted  from  the  fact  that  the  wire  at  the 
time  of  the  contact  with  it  by  the  defendant  was  charged 
with  electric  fluid,  for  the  creation  and  existence  of  which 
the  telephone  comi)any  was  in  no  sense  resi)onsible.  Per- 
sons, however,  must  be  held  to  know  the  ordinary  operation 
of  the  forces  of  nature,  and  to  use  proper  means  to  avert 
danger.  If  the  electric  fluid  with  which  the  wire  of  the 
telephone  company  was  charged  at  the  time  was  an  element 
or  the  main  element  in  the  production  of  the  injuries  to  the 
defendant  in  error,  still  it  is  clear  that  the  displaced  wire 
furnished  the  means  of  the  communication  of  the  dangerous 
force  which  resulted  in  the  injuries  to  the  defendant  in 
error.  Science  and  common  experience  show  that  wires 
suspended  in  the  atmosphere  attract  electricity  in  the  time 
of  storms,  and  when  so  suspended  and  uninsulated  are  danger- 
ous to  persons  who  may  at  such  times  be  brought  in  contact 
with  them,  and  the  petition  charges  that,  during  electric  or 
thunder .  storms,  such  wires  ordinarily  become  heavily 
charged  with  electricity,  of  power  sufficient  to  cause  death 
or  g'^eat  injury  to  those  coming  in  contact  with  them ;  and 
whether  tbls  is  so  or  not  is  a  question  of  fact.  To  say  that 
the  agency  of  the  telephone  wire  in  the  production  of  the 
injury  was  inferior  to  that  of  the  electric  current^  which  was 
the  main  cause,  is  not  satisfactory.  It  is,  in  fact,  proper  to 
admit  that  the  company' s  displaced  wire  furnished  the  means 
by  which  the  dangerous  force  was  communicated  to  and 
injured  the  defendant  in  error.  True,  it  was  a  new  force  or 
I>ower  which  intervened,  with  the  production  of  which  the 
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telephone  company  had  nothing  to  do,  but  upon  this  point 
in  Insurance  Co.  v.  Imeed^  7  Wall.  62,  the  coart  say : 

''If  a  new  force  or  power  has  intervened,  of  itself  suffi- 
cient to  stand  as  the  cause  of  the  misfortune,  the  other 
must  be  considered  as  too  remote." 

The  new  force  or  power  here  would  have  been  harmless 
but  for  the  displaced  wire  and  the  fact  that  the  wire  took 
on  a  new  force,  with  the  creation  of  which  the  company 
was  not  responsible,  yet  it  contributed  no  less  directly  to 
the  injury  on  that  account.  In  Oleeson  ▼.  Railroad  Co.j 
140  U.  S.  435  (11  Sup.  Ct  Rep.  869),  the  court  held  that  a 
landslide  in  a  railway  cut  caused  by  an  ordinary  fall  of 
rain  is  not  an  act  of  God,  which  will  exempt  the  railway 
company  from  liability  to  passengers  for  injuries  caused 
thereby  while  bein^  carried  on  the  railway  ;  and  on  page 
441  (page  861,  11  Sup.  Ct.  Rep.),  of  the  opinion  in  that 
case  the  court,  quoting  from  an  English  case,  say  ''  that 
the  plaintiff  was  entitled  to  a  verdict  on  the  ground  that, 
if  a  person  maintains  a  lamp  projecting  over  a  highway 
for  his  own  purposes,  it  is  his  duty  to  maintain  it  so  as 
not  to  be  dangerous  to  persons  passing  by  ;  and  if  it  causes 
injuries,  owing  to  a  want  of  repair,  it  is  no  answer  on  his 
part  that  he  had  employed  a  competent  man  to  repair  it ;" 
citing  1  Thomp.  Neg.,  pp.  346,  347.  No  case  is  cited  like 
the  one  at  bar,  but  the  principles  upon  which  cases  of  this 
character  have  been  decided  sustain  the  verdict  in  this 
case,  and  the  judgment  of  the  court  is  affirmed. 


NOTS.— This  case  is  oited  in  the  following  one,  al^o  in  Ahem  t.  Oregcm 
Teleph.  Co,  t  post 
See  note  to  CfUmenU  ▼•  Lcl.  EUc  Lt.  Co.,  ptmU 
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Oregon  Supreme  Court,  June  19, 1S9S. 
(U  Or.  d76.) 

INJUBT  ST  BLBOTBIO  SHOOK.— PBOXIMATB  OAUBB.— PLBADIira. 

▲  telephone  oompanj  having  by  permission  of  an  electrio  light  company 
strung  a  wire  upon  the  poles  of  the  latter,  it  was  its  continuing  duty  to 
protect  the  public  from  injury  by  such  wire. 

Therefore,  where,  having  ceased  to  use  the  wire,  instead  of  remoTing  it, 
the  telephone  company  hung  it  upon  an  electric  light  pc^,  the  owner  of 
which  remoTed  it  to  a  telephone  pole,  where  it  became  charged  from  an 
electric  light  wire,  and  hanging  near  the  ground  caused  injury  tea 
traveler,  held,  that  the  proximate  cause  of  the  injury  was  the  negli- 
gence of  the  telephone  company. 

In  an  action  for  damages  for  injuries  caused  by  such  negligence  the  proof 
held  not  to  constitute  fatal  variance  from  the  pleading. 

Case  of  this  series  cited  in  opinion :  8o%Uhem,  <fte.  J^leph,  Co.  v.  Rebineen, 
ante,  p.  849. 

Appbal  by  defendant  from  judgment  of  the  Circuit 
Court,  Multnomah  county.    Facts  stated  in  opinion. 

Okas.  H.  Carey  (iZ.  &  JB.  B.  Williams  on  the  brief),  for 
appellant. 

James  Oleasan^  and  Alfred  F.  Sears  {Henry  B.  Mb- 
Oinn  and  Nathan  D,  Simoa  on  the  brief),  for  respondent. 

The  Chief  Justice  Lord  delivered  the  opinion  of  the 
court :  This  is  an  action  to  recover  damages  for  a  personal 
injury  alleged  to  have  been  caused  by  the  negligence  of  the 
defendant  in  permitting  its  wire  to  come  in  contact  with  an 
electric  wire,  whereby  it  became  heavily  charged  with  elec- 
tricity, and  in  allowing  such  wire  to  hang  down  so  near  the 
ground  at  the  corner  of  K  and  Twenty-first  streets  as  to 
endanger  the  life  and  limb  of  those  traveling  upon  such 
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streets.  The  errors  assigned  relate  to  the  refusal  of  the 
trial  court  to  grant  a  nonsuit,  and  to  certain  instructions 
given  and  refused.  Upon  the  first  point  the  contention  is 
that  the  evidence  does  not  prove  the  cause  of  action  alleged, 
although  it  may  be  sufficient  to  constitute  a  grotmd  oi 
action,  and  consequently  that  the  variance  is  fatal  to  the 
plaintiff's  recovery.  It  is  no  doubt  true  that  the  plaintiff 
must  state  the  facts  which  constitute  his  cause  of  action, 
and  that  he  cannot  state  one  and  prove  another.  The  Code, 
with  all  its  comprehensive  liberality,  will  not  admit,  as 
Sherwood,  J.,  said,  ^'a  plaintiff  to  sue  for  a  horse  and 
recover  a  cow. ''  Waldhier  v.  Hamilton  Railroad^  71  Mo. 
618.  Such  variance  is  fatal,  for  the  reason  that  the  cause 
of  action  is  unproved  in  its  entire  scope.  The  inquiry, 
then,  is  whether  the  testimony  for  the  plaintiff  establishes 
a  cause  of  action  different  from  the  one  alleged.  That  there 
is  some  variation  between  the  evidence  and  the  com- 
plaint, may  be  conceded,  but  it  consists  only  in  matter 
of  detail,  or  as  to  how  the  injury  occurred;  there  is 
no  absolute  departure  in  the  proof  from  the  original 
theory  of  the  case.  The  point  to  which  the  variance 
relates  is  this:  The  allegation,  in  substance,  is  that  the 
plaintiff  was  walking  along  the  sidewalk,  and  came  in 
contact  with  the  wire,  which,  owing  to  the  darkness,  he  was 
unable  to  see  ;  that  he  attempted  to  remove  the  same  from 
his  pathway,  and  in  doing  so  he  caught  hold  of  the  wire, 
and  the  electricity  with  which  it  was  impregnated  passed 
into  his  body,  etc. ;  whereas  his  testimony  shows  that  he 
was  walking  along  the  sidewalk,  and  owing  to  the  darkness 
and  rain  and  the  slippery  pavement,  he  slipped  and  fell  on 
his  elbow,  causing  his  hat  to  fall  off  and  some  packages  to 
drop  out  of  his  hands,  and  that  in  groping  for  his  hat  and 
packages,  his  hand  came  in  contact  with  the  wire,  which, 
being  impregnated  with  electricity,  **  grabbed  "  it,  and,  as 
he  could  not  let  go,  he  put  out  his  other  hand  to  remove 
the  same,  whpn  the  wire  "  grabbed  "  that  hand,  etc.  Plainly 
the  variation  here  is  only  of  detail,  or  as  to  the  circum- 
stances under  which  the  plaintiff  came  in  contact  with  the 
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wire,  and  received  the  injury.  The  elements  of  negligence 
alleged,  namely,  in  permitting  its  wire  to  come  in  contact 
with  the  electric  wire,  and  to  hang  so  near  the  ground  as  to 
endanger  life  or  limb,  are  present  in  either  aspect  of  the 
case,  or  as  much  under  the  testimony  as  the  allegation. 
Such  variance  does  not  present  a  case  where  the  cause  of 
action  is  unproved  in  its  entire  scope  and  meaning,  within 
the  consti*uction  of  section  98,  Hill's  Code.  Hence  there  is 
not  a  failure  of  proof,  and  without  such  failure  the  variance 
is  not  fatal,  or  such  as  would  entitle  the  defendant  to  a 
judgment  of  nonsuit. 

The  principal  ground  of  complaint  remains,  however,  to 
be  considered.  This  is,  wa43  the  negligence  of  the  defend- 
ant the  proximate  cause  of  the  injury  ?  There  are  some 
other  minor  questions  suggested  by  way  of  criticism  upon 
the  charge  of  the  court,  but  the  remoteness  of  defendant's 
acts,  and  the  intervention  of  other  agencies  directly  con- 
tributing to  plaintifiPs  injury,  are  relied  upon  as  the  chief 
defense.  It  was  the  failure  of  the  court,  as  indicated  by 
the  instructions  given  and  refused,  to  properly  apply  the 
law  in  this  regard,  that  constitutes  the  main  grievance  of 
the  defendant.  To  comprehend  the  force  of  this  objection, 
we  must  first  know  and  understand  the  facts. 

The  plaintiff  is  a  laboring  man,  and  was  employed  by  the 
gas  company  to  shovel  coal  into  its  furnace.  On  the  day 
of  the  accident  he  quit  work  after  five  o'clock  P.  M.,  and 
started  for  his  home,  but  on  his  way  went  to  market,  made 
some  purchases,  and  went  out  G  street  to  Twenty-first^  and 
when  passing  down  that  street,  near  the  comer  of  K,  he 
8lipi)ed  on  the  sidewalk,  and  fell  on  his  elbow,  his  hat  fall- 
ing off,  and  the  packages  which  he  carried  flying  out  of  his 
hands.  After  he  got  up  he  groped  for  his  packages  and 
hat,  when  his  hand  rubbed  against  a  wire,  one  end  of  which 
was  hanging  down  over  the  sidewalk  at  the  intersection  o\ 
the  street.  His  testimony  on  this  point  is:  '*My  hand 
nibbed  against  this  wire,  grasping  hold  of  me  fearfully ; 
I  then  took  the  notion  to  put  up  this  hand  to  hit  this  one 
away  from  there ;  it  grabbp<1  flint  one  and  held  on  to  it 
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fearfully ;  I  could  not  let  go ;  it  was  too  strong ;  I  don't 
know  what  part  of  my  hand  catched  hold  of  it ;  my  fingers 
rubbed  it  first ;  it  tore  me  fearfully,  like  machinery  with 
about  two  hundred  pounds  of  steam;  I  was  screaming 
awfully,  and  finally  I  saw  people  around  the  sidewalk,  and 
this  hand  after  awhile  dropped  from  the  wire ;  that  must 
have  been  the  time  my  toes  got  burned.  It  whirled  me  up 
in  all  sorts  of  shapes.  I  donH  know  how  I  was.  When 
this  hand  dropped  I  hung  on  with  it  until  I  was  released. 
After  this  hand  dropped  I  had  no  more  memory  at  all ;  I 
lost  my  senses.  I  don't  know  what  happened  after  that." 
Several  persons  hearing  his  screams  for  help,  two  men  ran 
from  J  street  to  his  assistance,  and  one  of  them  slashed  at 
the  wire  with  his  knife  and  received  a  severe  shock,  but 
did  not  sever  it ;  after  some  hesitation  he  slashed  it  again 
and  succeeded  in  cutting  the  wire.  The  defendant  was 
assisted  to  his  home  and  put  to  bed,  when  it  was  found 
that  three  toes  were  badly  burned.  Afterwards  he  was 
taken  to  the  hospital  and  one  toe  was  amputated  and  the 
others  were  trimmed  off.  It  was  after  six  o'clock  and 
quite  dark  when  the  accident  occurred,  and  the  sidewalk 
was  slippery  from  recent  rain.  The  defendant  could  not 
see  the  wire,  nor  did  he  know  that  it  was  hanging  down 
.  over  the  street,  nor  that  it  was  charged  with  electricity. 
The  wires  of  the  telephone  company  were  strung  on  K 
street,  running  east  and  west,  and  the  wires  of  the  electric 
light  company  and  the  electric  street  railway  company 
were  strung  along  Twenty-first  street,  running  north  and 
south,  so  that  the  wires  of  the  defendant  were  at  right 
angles  to  the  wires  of  the  two  electric  companies.  The  evi- 
dence  further  shows  that  the  defendant  had  an  arrange- 
ment with  the  electric  light  company  by  which  either  might 
use  the  poles  of  the  other  upon  which  to  string  a  wire  when 
it  had  no  poles  at  that  place,  and  only  a  short  distance  of 
wire  was  to  be  used ;  that  the  defendant  used  the  poles  of 
the  electric  light  company  when  wiring  the  residence  of  a 
Mr.  Bates  at  the  corner  of  H  and  Twenty-first  streets,  but 
that  some  three  months  before  the  accident  the  wire  was 
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disconnected  from  the  telephone  at  his  residence  and 
wrapped  around  the  electric  pole  and  made  fast  by  tying  it 
on  to  a  bracket,  and  winding  around  the  pole  and  around 
itself ;  that  such  wire  had  not  been  used  by  defendant 
after  it  was  so  disconnected,  nor  had  the  company  made 
any  inspection  of  it  from  that  time  until  the  accident; 
that  during  this  interim  the  electric  company  changed  its 
poles  and  wires  along  Twenty-first  street,  and  in  doing  so 
took  down  the  pole  belonging  to  it  upon  which  the  tele- 
phone wire  was  fastened  as  aforesaid,  coiled  up  the  wire, 
and  hung  it  on  a  pole  belonging  to  the  defendant  near  K 
and  Twenty-first  streets,  where  the  accident  happened ;  but 
that  the  defendant  had  no  knowledge  that  the  electric  com- 
pany had  taken  down  its  poles  or  taken  down  its  wire  and 
hung  it  on  the  pole  as  aforesaid  r  Richard  Gerdes  testified 
that  he  was  in  the  employ  of  the  electric  light  company, 
and  that  on  the  night  of  the  accident  he  received  a  mes- 
sage by  telephone  that  a  man  had  been  hurt  by  an  electric 
light  wire ;  that  he  went  at  once  to  the  place  where  the 
accident  occurred,  and  found  the  wire  hanging  on  the  x>ole ; 
that  he  cut  it  above  the  coil ;  that.it  was  heavily  charged 
with  electricity  by  contact  with  a  wire  belonging  either  to 
the  electric  street  railway  or  the  electric  light  company ; 
that  it  must  have  been  the  wire  of  one  or  the  other  that 
charged  it  with  electricity,  as  there  was  no  other  heavily 
charged  wire  in  that  vicinity.  The  evidence  further  shows 
that  the  day  before  the  accident  the  wire  was  hanging  in 
the  form  of  a  coil  on  a  stick  at  the  side  of  the  telephone 
I)ole,  and  that  the  bottom  of  it  was  two  or  three  feet  from 
the  ground  ;  that  it  was  heavily  charged  with  electricity, 
and  that  one  witness  who  touched  it  with  a  wire  was  thrown 
to  the  ground  from  the  shock. 

Among  other  things,  the  court,  in  substance,  instructed 
the  jury  that  the  question  here  submitted  is  *'  whether  it 
was  negligence  or  not  to  leave  a  wire  along  a  public  thor- 
oughfare, where  it  might  be  found  in  the  way  of  pedes- 
trians, or  where  it  might  be  liable  to  be  handled  or 
VOL.  IV— 23. 
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interfered  with  by  boys  or  by  irresponsible  persons."  That 
it  was  for  them  to  determine  from  the  evidence  *'  whether 
or  not  there  was  a  proper  inspection  made  of  these  wires  so 
as  to  know  what  their  condition  was,  and  to  ascertain 
whether  anybody  had,  been  interfering  with  them,  making 
them  more  dangerous  ^than  they  otherwise  would  be." 
That  ^'  the  fact  that  this  company  used  the  poles  of  another 
company,  and  the  fact  that  other  electric  companies  had 
wires  ui>on  the  same  street,  does  not  detract  at  all  from  the 
strict  requirements  which  should  be  made  of  the  defendant 
company.  Unless  it  had  loaned  its  wires  to  the  electrical 
company,  or  the  electric  railway  company,  and  placed 
them  under  the  control  of  that  company,  it  could  not  be 
absolved  from  the  duty  of  looking  after  them  and  ascer. 
taining  and  knowing  what  their  condition  was,  and  of 
anticipating  and  foreseeing  what  might  happen  in  connec- 
tion with  them,  and  that  unless  you  should  find  from  the 
evidence  that  this  defendant  had  turned  over  the  use  and 
control  of  its  wires  to  these  other  companies  on  whose  pole 
this  wire  was  suspended,  you  have  no  right  to  say  that 
those  companies  were  liable,  and  not  this  company,  if  this 
company  was  guilty  of  any  negligence.  Unless  this  com- 
pany was  negligent,  there  could  be  no  recovery  on  the  part 
of  the  plaintiff.  If  you  find  that  it  was  not  guilty  of  any 
negligence,  then  your  verdict  should  be  for  the  defendant." 
The  counsel  for  the  defendant  requested  the  court  to 
instruct  the  jury  as  follows  :  "If  the  jury  finds  that  the 
defendant  was  not  negligent  in  leaving  its  wire  attached  to 
the  pole  near  Mr.  Bates'  house,  as  it  did  leave  it,  and  that 
the  wire  was  not  dangerous  as  left  by  it,  and  could  not, 
and  did  not,  become  dangerous  except  by  the  act  or  neglect 
of  some  other  person  or  company,  the  defendant  is  not 
liable;"  but  the  court  refused  to  charge  as  requested,  but 
gave  it  with  the  following  modification:  **  I  give  you  that 
in  connection  with  the  general  instraction  which  I  gave  yon 
that  the  defendant  must  have  parted  with  the  control  of 
its  wires  in  order  to  be  exonerated  by  the  reason  of  the 
negligent  act  of  some  other  person."     The  defendant  also 
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requested  the  court  to  charge  that,  ^4t  is  claimed  by  the 
defendant  that  it  placed  its  wires  in  a  safe  and  secure  posi- 
tion,  and  that  it  [they]  did  not  become  dangerous  except 
by  the  acts  and  omissions  of  others,  without  its  knowledge 
or  consent.  If  you  find  this  is  true,  the  defendant  is  not 
liable,  unless  the  intervening  acts  or  omissions  of  such 
other  persons  should  have  been  contemplated  and  guarded 
against  by  the  defendant  as  conseonences  likely  to  follow 
and  which  might  have  been  reason^ . . .  y  anticipated. ' '  And 
again :  '^If  it  was  not  negligent  in  leaving  the  wire  as  it 
did,  it  is  not  liable,  unless  it  could  have  reasonably  fore- 
seen that  some  one  would  take  down  the  wire,  and  place  it 
where  it  injured  the  plaintiff,  and  that  it  might  come  in 
contact  with  some  other  electric  wire  that  was  charged 
with  a  current  of  electricity  that  would  make  it  danger- 
ous." And,  again:  ^'Even  if  the  defendant  had  left  its 
wire  coiled  up  or  hanging  over  the  sidewalk  so  that  pedes- 
trians might  come  in  contact  with  it,  it  would  not  be  liable 
for  damages  to  the  plaintiff  for  injury  sustained  by  an  elec- 
tric shock  from  the  wire  unless  the  fact  that  the  wire  left 
there  was  the  immediate  or  proximate  cause  of  the  injury, 
the  wire  not  by  itself  being  dangerously  charged  with  elec- 
tricity, and  became  so  charged  only  by  intermediate  cir- 
cumstances, namely,  that  of  interfering  with  or  crossing 
some  heavily  charged  wire,"  etc.  Tlje  court  refused  to 
so  instruct  the  jury,  and  to  its  rulings  thereon  the  defend- 
ant duly  excepted. 

It  appears  from  the  instructions  that  the  theory  of  the 
law  as  applied  to  the  facts  by  the  trial  court  was  that  it  is 
negligence  to  allow  a  wire,  which,  from  its  environment,  is 
liable  to  become  charged  with  electricity,  to  hang  over  the 
street  at  such  a  height  as  to  obstruct  and  endanger  ordi- 
nary travel  ;  that  it  was  the  duty  of  the  defendant,  owing 
to  the  location  of  its  wire  and  the  use  of  the  poles  of  the 
electric  light  company,  to  look  after  it  and  see  that  it  was 
in  proper  condition,  and  that  when  the  wire  was  discon- 
nected from  the  Bates  residence,  if,  instead  of  taking  down 
the  wire,  the  company  chose  to  hang  it  upon  the  electric 
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pole,  the  duty  still  devolved  upon  it  to  take  care  of  sach 
wire,  and  that  this  was  a  continuing  duty  from  which  it 
would  not  be  absolved  unless  it  had  parted  from  the  control 
of  its  wire  to  the  electric  companies.  This  requirement 
imposed  upon  the  defendant  the  obligation  of  looking  after 
and  ascertaining  the  condition  of  its  wire,  and  of  antici- 
pating or  foreseeing  results  which  were  likely  to  happen  by 
reason  of  its  connection  or  location  as  to  the  electric  wiies 
so  as  to  avoid  liability  to  danger  arising  therefrom.  In  this 
view  of  the  law,  the  taking  up  of  the  pole  by  the  electric 
light  company,  and  hanging  the  defendant's  wire  upon  its 
pole  at  the  intersection  of  K  and  Twenty-first  streets  would 
not  authorize  the  jury  to  find  that  the  electric  companies 
were  liable,  and  not  the  defendant,  if  it  was  negligent  in 
not  removing  its  wire  when  it  ceased  to  use  it  at  the  Bates 
residence.  It  is  earnestly  insisted  by  counsel  that  this  view 
of  the  law  is  a  wrong  conception  of  the  defendant's  duty, 
for  the  reason  that  it  makes  the  company  liable  for  the 
wrongful  acts  of  third  persons  in  taking  down  the  wire  and 
hanging  it  on  the  pole  where  it  became  charged  with  elec- 
tricity, which,  he  claims,  are  the  responsible  causes  of  the 
injury.  This  is  based  on  the  assumption  that  there  inter- 
vened between  the  negligence  of  the  defendant,  if  any 
there  was,  and  the  injury  to  the  plaintiflf,  an  independent 
adequate  cause  of  the  injury,  namely,  the  wrongful  act  of 
the  electric  company,  which  w^s  the  proximate  cause  of  the 
injury.  What  is  the  proximate  cause  of  the  injury  is  ordi- 
narily a  question  for  the  jury.  It  is  only  when  the  facts 
are  undisputed  that  it  becomes  a  question  for  the  court. 
Wherever,  therefore,  there  is  any  doubt,  the  question  of 
proximate  cause  should  be  submitted  to  a  jury  to  be 
decided  as  a  matter  of  fact  according  to  the  circumstances 
of  the  case.  To  warrant  a  jury  in  finding  that  negligence 
is  the  proximate  cause  of  the  injury  it  must  appear  that 
the  injury  was  a  natural  and  probable  consequence  of  the 
negligence,  and  that  it  ought  to  have  been  foreseen  in  the 
li^ht  of  the  attending  circumstances.  Railway  Co,  y. 
Kelloggy  94  U.  S.  475.    The  question,  therefore,  whether 
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fche  stretching  of  the  defendant's  wire  on  the  electric  poles 
instead  of  its  own  jmles,  and  whether  the  omission  of  the 
defendant  to  remove  the  same  when  it  ceased  to  nse  it  at 
the  Bates  residence,  was  negligence,  and,  if  it  was,  whether 
the  intervening  act  of  the  electric  company  and  its  conse- 
quences were  such  as  could  have  been  reasonably  antici- 
pated and  guarded  against  by  the  defendant,  was  *for  the 
jury  to  determine  in  the  light  of  the  facts  and  circum- 
stances. 

The  record  discloses  that  the  electric  light  company  gave 
the  defendant  permission  to  use  its  poles  upon  which  to 
string  its  wire  when  the  defendant  needed  them  to  connect 
its  wire  to  a  residence  where  it  had  no  poles.  When  the 
defendant  disconnected  its  wire  from  the  telephone  at  the 
Bates'  residence,  it  had  no  longer  any  need  to  use  the  elec- 
tric poles,  and  the  permission  or  license  given  to  use  them 
ceased,  or  was  at  an  end,  and  necessarily  the  defendant 
ought  to  have  removed  its  wire  from  the  electric  poles ; 
and  if  it  did  not  do  so,  but  coiled  and  hung  it  on  one  of 
them,  where  it  had  no  right  to  be,  the  defendant  was 
bound  to  look  after  it,  and  to  expect,  if  it  failed  to  do  so, 
that  the  electric  company  would  remove  it  when  such  wire 
incommoded  that  company,  or  its  business  required  the 
removal  of  its  poles,  as  did  happen.  The  jury  found  that 
the  stretching  of  the  wire  upon  the  electric  poles  was 
dangerous,  and  that  the  omission  of  the  defendant  to 
remove  it,  when  it  disconnected  the  same  from  the  Bates' 
residence,  and  ceased  to  use  it,  was  negligence,  and  that  the^ 
intervening  acts  of  the  electric  company  and  its  consequences 
could  have  been  foreseen  as  likely  to  happen,  or  possibly  to 
follow,  from  leaving  the  wire  coiled  and  hung  upon  the 
electric  pole  near  the  Bates'  residence,  and  necessarily  that 
the  defendant  was  responsible  for  its  wire  being  coiled  and 
hung  upon  its  own  pole  at  the  intersection  of  K  and  Twenty- 
first  streets.  This  responsibility  is  based  on  the  principle 
that  if  the  defendant,  instead  of  removing  its  wire,  chose  to 
hang  it  upon  the  electric  pole,  where  it  had  no  right  to  be, 
it  was  bound  to  look  after  it,  and  that,  if  the  defendant  had 
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done  so,  it  would  have  discovered  the  removal  of  the  same, 
and  its  condition,  so  that  the  injury  might  have  been 
avoided,  and  consequently  that  the  company  must  be  taken 
to  have  foreseen  as  likely  to  happen,  or  possibly  to  follow, 
the  consequences  which  resulted  from  its  omission  to  remove 
the  wire  when  it  was  disconnected  from  the  telephone  at 
the  Bates'  residence.  This  is  in  accordance  with  the  rule 
that  a  person  guilty  of  negligence  or  an  omission  of  duty 
'*  should  be  held  responsible  for  all  the  consequences  which 
a  prudent  and  experienced  man,  fully  acquainted  with  all 
the  circumstances  which  in  fact  existed,  whether  they  could 
have  been  ascertained  by  reasonable  diligence  or  not,  would 
have  thought  at  the  time  of  the  negligent  act  reasonably 
possible  to  follow  if  they  had  been  suggested  to  his  mind." 
Shearman  &  Redfield,  Negligence,  §  29. 

But  this  phase  of  the  case  is  met  with  the  argument 
that  the  telephone  wire  itself  is  not  dangerous,  and 
that  the  main  or  efficient  cause  of  the  injury  was  the 
electric  current  from  the  wires  of  the  electric  companies, 
with  the  production  of  which  the  defendant  had  nothing 
to  do.  In  other  words,  that  if  the  defendant  was  negligent, 
it  was  the  dangerous  force  of  electricity  which  intervened, 
and  with  the  production  of  which  the  plaintiff  had  nothing 
to  do,  that  communicated  the  injury  to  plaintiff,  and,  there- 
fore, it  was  the  proximate  cause  of  the  injury.  It  is  no 
doubt  true  that  where  there  is  negligence  and  injury  follow- 
ing it,  and  there  is  also  an  intermediate  cause  disconnected 
from  the  negligence,  and  the  operation  of  this  cause  pro- 
duces the  injury,  the  i)erson  guilty  of  the  negligence  can- 
not be  held  responsible  for  the  injury.  The  inquiry  must 
always  be  whether  there  was  any  intermediate  cause  discon- 
nected from  the  primary  fault,  and  self -operating,  which 
produced  the  injury.  Railway  Co.  v.  Kellogg^  94  U.  S.  475. 
If  the  intervening  cause  and  its  probable  consequence  be  such 
as  could  reasonably  have  been  anticipated  by  the  original 
wrong-doer,  the  causal  connection  between  the  wrongful  act 
and  the  injury  is  not  broken,  and  the  defendant  is  liable  for 
the  injury.    In  Sewing  Machine  Co,  v.  Richter^  2  Ind.  A  p. 
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334  (28  N.  E.  446),  it  is  said  :  '^  Intervening  agencies  some- 
times in  term  pt  the  current  of  responsible  connection  between 
negligent  acts  and  injuries,  but  as  a  rule  these  agencies,  in 
order  to  accomplish  such  result,  must  entirely  supersede 
the  original  culpable  act,  and  be  in  themselves  responsible 
for  the  injury,  and  must  be  of  such  a  character  that  they 
could  not  have  been  foreseen  or  anticipated  by  the  original 
wrong-doer«  If  it  required  both  agencies  to  produce  the 
result,  or  if  both  contributed  thereto  as  concurrent  forces, 
the  presence  and  assistance  of  one  will  not  exculpate  the 
other,  because  it  would  still  be  an  efficient  cause  of  the  in- 
jury." The  intermediate  cause  must  supersede  the  original 
wrongful  act  or  omission,  and  be  suffieient  of  itself  to  stand 
as  the  cause  of  plaintiff's  injury,  to  relieve  the  original 
wrong-doer  from  liability.  "  One  of  the  most  valuable  of 
the  criteria  furnished  us  by  the  authorities,"  Mr.  Justice 
Miller  said,  ''  is  to  ascertain  whether  any  new  cause  has 
intervened  between  the  fact  accomplished  and  the  alleged 
cause.  If  a  new  force  or  power  has  intervened,  of  itself 
sufficient  as  the  cause  of  the  misfortune,  the  other  must  be 
considered  as  too  remote."  Insurance  Co.  v.  Thioeed,  7 
Wall.  62.  There  is  no  claim  that  the  wires  of  the  com- 
panies transmitting  electric  power  were  not  in  their  proper 
position,  or  that  the  companies  were  negligent  in  the  use  of 
their  wires.  We  must  take  it,  upon  the  facts  as  dis- 
closed by  this  record,  that  their  wires  were  where  they  had 
a  right  to  be,  and  were  not  an  obstruction  endangering  the 
life  or  limb  of  any  one  traveling  along  the  street.  It  was 
the  telephone  wire,  suspended  on  a  pole,  as  shown  by 
the  evidence,  that  furnished  the  means  by  which  the 
currents  of  electricity  passing  over  the  electric  companies' 
wires,  were  diverted  and  conducted  so  close  to  the  ground 
as  to  render  passage  along  the  public  thoroughfare  ex- 
ceedingly dangerous.  As  a  consequence,  it  was  the  de- 
fendant's wire  so  hanging  upon  the  pole  that  furnished 
the  means  by  which  the  electrical  current  was  communi- 
cated to  and  injured  the  plaintiff.  It  is  true  that  the  electrical 
current  was  a  new  ]>ower  which  intervened,  and  with  the 
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production  of  which  the  defendant  had  nothing  to  do,  but 
it  was  harmless,  or  could  not  have  been  communicated  to 
the  plaintiff  hut  for  the  suspended  wire  of  the  defendant. 
As  an  intermediate  cause  it  was  connected  with  the  primary 
fault  and  not  self -operating,  and  therefore  is  not  sufficient 
itself  to  stand  as  the  cause  of  plaintiff's  injury.  The 
language  of  Mr.  Justice  Bbuge  clearly  illustrates  this  point : 
*'  To  say  that  the  agency  of  the  telephone  wire  in  the  pro- 
duction of  the  injury  was  inferior  to  that  of  the  electric 
current,  which  was  the  main  cause,  is  not  satisfactory.  It  is, 
in  fact,  to  admit  that  the  company's  displaced  wire 
furnished  the  means  by  which  the  dangerous  force  was 
communicated  to  and  injured  the  defendant  in  error.  True, 
it  was  a  new  force  or  power  which  intervened,  with 
the  production  of  which  the  telephone  company  had 
nothing  to  do,  but  ux)on  this  point,  in  Insurance  Co.  v. 
Tweedy  7  Wall.  62,  the  court  says:  'If  a  new  force  or 
])ower  has  intervened,  of  itself  sufficient  to  stand  as  the 
cause  of  the  misfortune,  the  other  must  be  considered  as  too 
remote.'  The  new  force  or  power  here  would  have  been 
harmless  but  for  the  displaced  wire,  and  the  fact  that  the 
wire  took  on  a  new  force,  with  the  creation  of  which  the 
company  was  not  responsible,  yet  it  contributed  no  less 
directly  to  the  injury  on  that  account."  Southwestern  T. 
Jb  T.  Co.  V.  Robinson,  50  Fed.  Rep.  813  (16  L.  R.  A.  545). 
It  thus  appears  that  the  defendant's  negligence  was  the 
primary  and  proximate  cause  of  the  injury.  In  view  of  this 
result,  the  other  errors  assigned  are  of  little  importance, 
and  not  such  as  would  authorize  the  reversal  of  the  case. 
It  results  that  the  judgment  must  be  affirmed. 


Upon  rehearing,  January  8,  1894  (36  Pac.  R.  649). 

Loud,  C.  J.:  The  suspended  telephone  wire,  while  it  was 
ohnrged  with  electricity  from  contact  with  the  electric 
wire,  was  not  less  dangerous  than  the  electric  wire  itself 
would  have  been,  similarly  suspended  as  to  the  street.  It 
was  this  condition  of  affairs  that  led  the  court,  in  it^ 
charge,  to  refer  to  electricity  generally  as  a  "subtle  and 
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dangerous  agency,"  which  required  the  ^'  utmost  caution  to 
control."  As  the  telephone  wire  was  liable  to  become 
charged  with  such  dangerous  agent  and  thus  to  become 
dangerous  to  the  traveling  public,  the  duty  of  inspecting 
and  ascertaining  the  condition  of  the  wires,  and  whether 
there  was  any  interference  making  them  more  dangerous 
than  they  otherwise  would  be,  was  necessarily  involved.  In 
view  of  these  circumstances,  the  degree  of  care  imposed  was 
commensurate  with  the  danger.  ^*  Due  care  is  a  degree  of 
care  corresponding  to  the  danger  involved."  Cooley  Torts. 
It  is  not  the  same  in  all  cases.  The  term  is  relative  and  its 
application  depends  on  the  situation  of  the  parties,  and  the 
degree  of  care  and  vigilance  which  the  circumstances  reason- 
ably impose.  Where  the  danger  is  great,  a  high  degree  of 
care  is  necessary,  and  the  failure  to  observe  it  is  a  want  of 
ordinary  care  under  the  circumstances.  Hence,  a  wire 
liable  to  be  charged  with  an  agency  so  dangerous  and  diffi- 
cult to  manage,  while  so  located,  needed  to  be  looked  after 
with  such  degree  of  care  and  vigilance  as  would  guard  the 
public  against  liability  to  accident  from  it.  The  court  then 
said :  "  The  question  is  here  submitted  to  you  whether  it 
was  negligence  or  not  to  leavea  wire  along  a  public  thorough- 
fare where  it  might  be  found  in  the  way  of  pedestrians,  or 
where  it  might  be  liable  to  be  handled  and  interfered 
with  by  boys  or  by  irresponsible  i)ersons."  It  further 
added:  '^Negligence,  in  cases  of  this  kind,  means  the 
doing  of  some  act  which  a  cautious  and  prudent  man  would 
not  do,  or  the  neglecting  to  do  some  act  which  a 
cautious  and  prudent  man  would  not  neglect.  Applying 
those  definitions  to  this  case,  the  inquiry  to  be  solved 
by  you  is,  what  did  this  defendant  do  that  a  cautious 
and  prudent  man  would  not  not  have  done,  in  con- 
nection with  the  wire  which  has  been  described  to  you 
in  the  testimony,  and  which  is  mentioned  in  the  pleadings?" 
These  instructions,  taken  in  connection  with  the  instruc- 
tions referred  to  in  the  main  opinion,  we  think  fairly  pre- 
sent the  law  governing  the  case. 


NOTB. —  See  note  to  Clements  v.  La.  Elec.  Lt,  Co,,  posU 
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Kavkakee  Elrotrio  Railway  Company  v.  Hibax 

Whittemorb. 

lUinaiM  Appellate  CourU,  Dee.  If,  1899, 

(45  m.  App.  484.) 

Imjubt  by  electric  shock.— Nbglioencb. 

A  dead  telephone  wire  had  for  about  eighteen  months  hung  diagonally 
over  and  about  two  feet  above  the  trolley  wire  of  an  electric  railway. 
It  was  not  unusual  for  a  trolley  to  slip  from  its  wire,  and  if  it  did  so  and 
was  not  restrained  it  would  fly  up  to  a  perpendicular  position  extending 
several  feet  above  the  telephone  wire. 

1  his  having  occurred  at  a  certain  time,  the  trolley  pole,  dragged  along  by 
the  oar,  came  into  contact  with  the  telephone  wire,  broke  it,  so  that  it 
fell  upon  and  over  the  trolley  wire,  and  one  end  fell  upon  the  rail,  thiu 
charging  the  wire  and  completing  the  circuit.  Plaintiff's  hoise,  driven 
by  an  employe,  who  did  not  notice  the  wire,  came  into  contact  with  it 
and  was  killed  by  the  electric  current. 

Held,  that  the  jury  was  authorized  in  finding  that  the  failure  of  the  con- 
ductor to  restrain  the  trolley  pole  from  hitting  the  telephone  wire  was 
negligence,  for  which  the  railway  company  was  responsible. 

The  question  of  negligence  of  the  telephone  company  or  of  the  city  in 
leaving  the  telephone  wire  where  it  was  before  the  accident  was  not  in 
issue  and  evidence  thereof  was  properly  rejected. 

Appeal  from  Circuit  Court,  Kankakee  county. 

D.  H.  Paddock^  for  appellant. 

William  Porter^  for  appellee. 

Mr.  Justice  Lacey  :  The  appellant  constructed  an  elec- 
tric railway  in  the  streets  of  Kankakee,  under  a  franchise 
under  the  city  corporation,  granted  in  July,  1891.  The  cars 
were  operated  by  what  is  known  as  the  trolley  wire 
system,  or  overhanging  wire  and  trolley  pole  system. 
Appellee  is  a  grocer  in  the  city  of  Kankakee,  having  his 
store  on  the  south  side  of  Court  street  and  the  east  side  of 
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Dearborn  avenue,  at  the  comer.  Coart  street  runs  from 
east  to  west,  and  Dearborn  avenue  runs  from  north  to 
south,  crossing  each  other  at  right  angles.  Schuyler  avenue 
is  the  next  avenue  west  of  Dearborn,  and  distant  830  feet. 
At  the  point  where  Court  street  crosses  Dearborn  avenue, 
reaching  from  the  comer  on  the  west  side  of  Dearborn 
avenue  and  the  south  side  of  Court  street,  and  running 
diagonally  north  and  across  Court  street  to  the  east  side 
of  Dearborn  avenue  and  north  side  of  Court  street,  was 
stretched  a  telephone  wire,  about  eighteen  inches  above  the 
trolley  wire  and  diagonally  across  it,  which  telephone 
wire  had  been  there  several  years,  and  had  been,  prior  to 
the  time  of  the  accident  which  is  the  cause  of  this  action, 
for  a  year  and  a  half  not  in  use,  but  what  is  called  a  dead 
wire. 

The  declaration  charges,  in  three  separate  counts,  that 
appeUant  was  propelling  cars  on  its  railway  along  Court 
street  by  means  of  trolley  wires  and  trolley  poles,  and  that 
appellee  was  the  owner  of  a  mare,  and  there  was  running 
across  the  said  Court  street,  over  the  electric  wire  and  close 
thereto,  a  certain  other  wire,  which  had  there  remained  a 
long  time,  etc.,  and  might  and  could  be  easily  seen  by  the 
servant  of  the  defendant  engaged  in  operating  the  said  cars ; 
that  appellee's  servant  was  driving  his  horse  in  said  street 
with  due  care  on  his  part,  when  a  car  of  appellant,  by  its  ser- 
vant, carelessly  and  negligently  permitted  the  trolley  wire 
pole  connected  with  said  car  to  come  in  contact  with  the  wire 
run  off  and  across  the  said  electric  wire,  broke  the  same, 
knocked  it  onto  the  electric  wire,  and  thus  against  the  horse 
of  the  appellee,  which  said  wire  became  charged  with  elec- 
tricity, and  then  and  there  killed  the  said  horse.  The  second 
charges  the  manner  of  killing  the  horse  in  respect  to  the 
manner  of  contact  of  the  horse  with  the  telephone  wire ; 
that  the  trolley  pole,  on  account  of  carelessness  of  appel. 
lant's  servant  driving  the  car,  struck  the  said  wire  onto  the 
electric  wire  of  appellant,  and  then  against  the  horse  ot 
appellee,  and  by  means  thereof  killed  the  horse.  The  third 
count  charges  that  appellant,  while  running  its  car,  negli- 
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gently  and  carelessly  managed  the  same  so  that  a  certain  I 

wire,  charged  with  great  electric  power,  was  thrown  agaijost  I 

appellee's  horse,  which  was  killed. 

There  was  a  plea  of  not  guilty  and  trial  by  jury,  and 
verdict  for  api)ellee  for  $180,  upon  which  judgment  was 
rendered.    From  such  judgment  this  appeal  is  taken. 

The  errors  assigned  are  that  the  verdict  is  against  the 
weight  of  the  evidence  ;  that  the  court  excluded  proi)er  evi- 
dence on  part  of  appellant ;  and  also  refused  to  give  proper 
instructions  offered  by  appellant.  The  point  of  attack  on 
the  evidence  is  that  it  failed  to  show  any  negligence  on  the 
part  of  appellant's  servant,  and  that  it  showed  negligence 
on  the  part  of  appellee's  servant  driving  the  horse.  There- 
fore we  will  only  notice  the  evidence  so  far  as  it  bears  on 
those  points.  It  appears  that  the  trolley  pole  is  operated 
by  a  rope  or  cord  and  can  be  lowered  or  raised  by  it  at  the 
will  of  the  operator  or  conductor,  and  it  is  liable  to  get  oflf 
the  trolley  wire,  from  which  it  communicates  the  elec- 
tric power  to  the  propelling  apparatus  or  engine  of  the 
car,  and  it  will  then  fly  up  and  stand  straight  up  at 
the  point  where  this  telephone  wire  crosses  the  trolley 
wire,  as  much  as  five  feet,  if  not  controlled ;  this  would 
put  it  two  or  three  feet  above  the  telephone  wire,  when 
standing  in  that  position.  We  think  it  quite  clearly 
appears  from  the  evidence  of  Hatch,  Halsey,  Bon  field  and 
Laford,  sworn  for  appellee,  that  on  the  day  of  the  accident 
this  trolley  pole  got  oflf  the  trolley  wire  east  of  Dearborn 
street,  and  a  short  distance  east  of  the  telephone  wire,  when 
it  crossed  the  trolley  wire  and  flew  up  above  the  telephont, 
and  the  car  passing  along  westerly,  the  force  of  the  trolley 
pole  tore  the  telephone  wire  loose  from  the  pole  to  which  it 
was  attached,  at  the  comer  near  Pries'  drug  store,  on  the 
south  side  of  Court  street ;  that  the  wire  fell  down  at  that 
end,  and  being  still  attached  at  the  other  side  of  the  street, 
OT1  the  north,  at  Orr's  store  it  fell  down  to  the  ground  at  the 
south  end,  and  resting  on  the  trolley  wire  in  the  center  of 
the  street,  and  the  broken  end  on  one  of  the  rails  of  the 
track,  formed  a  complete  circuit  of  electricity,  and  the  wire 
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formed  a  kind  of  loop  in  the  street.  Within  a  very  short 
time  after  the  car  passed  by,  a  boy  by  the  name  of  Klitz, 
who  was,  at  the  time,  driving  the  horse  of  appellee  attached 
to  his  delivery  wagon,  attempted  to  cross  the  street  at  this 
point,  and  not  observing  this  telephone  wire,  his  horse  ran 
over  it,  and  was  instantly  killed  by  the  electric  current 
passing  through  the  wire.  While  the  manner  of  the  acci- 
dent is  not  precisely  stated  in  the  declaration,  we  think 
that  the  allegations  of  the  second  and  third  counts  are  gen- 
eral enough  so  that  there  is  no  variance. 

It  is  true  that  Huffman,  the  conductor  of  the  car  at  the 
time  of  the  accident,  denies  that  the  trolley  pole  struck 
the  telephone  wire,  and  testified  that  he  was  on  the  back 
end  of  the  car  at  the  time  he  passed  down  the  street  west 
along  Court  street,  and  had  hold  of  the  rope  attached  to 
the  pole  all  the  way  down  the  street ;  and  he  says  when 
the  pole  gets  out  of  position  it  pulls  a  heavy  weight  on  the 
roi)e,  and  you  feel  a  jerk,  so  he  knew  the  trolley  pole  was 
not  off.  The  trolley  pole,  he  says,  cut  off  the  wire  the 
first  time  just  east  of  Schuyler  avenue  ;  that  would  be  west 
of  this  telephone  wire  a  block  off.  There  is  a  grade  down 
past  Dearborn  and  Schuyler  avenues  to  the  west,  where  the 
car  will  run  by  its  own  weight  without  any  propelling 
I)ower.  But  we  think  the  jury  was  fully  justified  in  giving 
credence  to  appellee's  witnesses  and  rejecting  the  evidence 
of  Huffman.  If  the  point  then  was  established  according 
to  the  contention  of  the  appellee  that  this  pole  was 
allowed  to  remain  off  in  so  dangerous  a  place  as. where  the 
telephone  wire  crossed  the  trolley  wire  and  allowed  to 
knock  that  wire  loose  unobserved,  it  would  appear  to  have 
been  an  act  of  negligence  on  the  part  of  the  conductor,  for 
which  the  appellant  was  responsible.  The  presence  and 
position  of  this  telephone  wire  must  have  been  well  known 
to  appellant,  as  it  was  in  plain  view,  and  it  must  have  been 
known  if  the  trolley  i>ole  should  be  allowed  to  be  loose  at 
that  point  while  the  car  was  being  run,  that  there  was  a 
great  danger  of  breaking  loose  the  telephone  wire,  and  its 
dropping  down  as  it  did,  axd  the  great  consequent  danger 


366  AMERICAN  ELECTRICAL  CASES,       [vol,  4 

Bailwaj  Co.  t.  Whittemore. 

of  some  one  getting  against  it.  Under  the  ciicnmstanoes 
we  think  the  jnry  was  amply  justified  in  finding  negli- 
gence, as  charged  in  the  declaration.  The  circumstance  of 
the  driver  of  appellant's  horse  not  seeing  the  wire  on  the 
occasion  was  not  remarkable,  and  we  think  that  the  jury 
was  also  justified  in  finding  for  appellee  that  his  servant 
was  in  the  exercise  of  care. 

The  rejection  of  the  appellant 's  evidence  offered  by  it  to 
show  that  the  city  of  Kankakee  or  the  telephone  company 
was  negligent  in  leaving  the  telephone  wire  suspended  in 
the  manner  it  was  and  that  appellant  had  no  right  to  remove 
it,  was  not  error.  Neither  was  it  error  in  the  court  below 
refusing  the  apx>ellant's  instructionB  on  the  same  point. 
These  were  matters  entirely  foreign  to  the  issue  being  tried, 
? .  e. ,  whether  appellant  was  or  was  not  guilty  of  negligence 
in  operating  its  cars  and  in  knocking  down  the  telephcme 
wire  and  leaving  it  in  so  dangerous  a  position.  If  the  wire 
was  dangerous  in  the  position  it  was  in,  on  account  of  the 
liability  of  being  knocked  down  by  the  trolley  pole  attached 
to  passing  cars  of  appellant,  it  was  required  to  use  corre- 
sponding care  to  avoid  accident. 

The  judgment  of  the  court  below  is  affirmed. 

Judgment  affirmedi 

Nonu^Bee  note  to  OlemenU  t.  La.  Skc  JU,  Op., potL 
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Ths  Cmr  of  Albany,  Appellant,  v.  Thb  WATBBVLm 
TuKKFXKB  &  Kailboab  COMPANY,  Respondent. 

Jkw  York  Supreme  Cawrt,  Third  Departmmi,  Feb.,  1894. 

(76  Hun,  186.) 

IWJUBT  BT  ■LBOnUC  SHOOK.— PSOZDCATB  OAUBB. 

Ab  elaotrio  street  railway  company  having  the  oonoeded  right  to  use  the 
single  trolley  plan  is  liable  for  injuries  only  when  oaused  by  its  negli- 
gence.   In  absence  of  evidence  that  it  is  necessary  or  usual  in  the  con- 

r  stmction  of  single  trolley  lines  to  suspend  guard  wires  over  the  trolley 
and  span  wires,  so  as  to  prevent  telegraph  and  telephone  wires  from  fall- 
ing upon  them,  the  omission  of  such  guard  wires  is  not  negligence. 

While  injury  was  caused  by  shock  froni  a  telephone  wire  which  broke  and 
fell  upon  the  trolley  wire,  thus  becoming  heavily  charged  with  elec. 
tricity,  the  proximate  cause  of  the  injury  was  the  breaking  of  the  tele- 
phone wire,  for  which  the  railway  company  was  not  liable. 

Appeal  by  plaintiff  from  judgment  entered  npon  an 
order  dismissing  the  complaint  at  the  close  of  the  plaintiff's 
case,  iii)on  the  trial  of  an  action  to  recover  damages  for 
the  loss  of  a  team  of  horses  killed  by  the  electric  shock. 

Facts  stated  in  opinion. 

John  A.  DeUhanty^  for  the  appellant. 
Marcus  T.  Eun^  for  the  r^^spondent. 

Matham,  p.  J.  :  This  action  was  prosecuted  by  the 
plaintiff  to  recover  damages  alleged  to  have  been  sustained 
by  the  negligence  of  the  defendant  in  the  construction  and 
operation  of  its  trolley  for  the  propulsion  of  its  railroad 
cars,  by  reason  of  which  the  plaintiff's  horses  were  injured 
by  electricity. 

The  defendant  owns  and  operates  a  surface  street  rail- 
road through  Broadway  in  the  city  of  Albany.  At  the  time 
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of  the  alleged  injury  a  violent  atonn  of  wind  broke  or 
detached  telephone  or  telegraph  wires  which  were  elevated 
above  the  trolley  wire  of  the  defendant's  railway,  and  also 
the  trolley  wire  of  the  Albany  Railway  Company,  operat. 
ing  a  line  of  street  cars  through  State  street  in  the  city  of 
Albany,  which  two  railway  lines  intersect  each  other  at  the 
junction  of  Broadway  and  State  street,  in  said  city  ;  and 
such  broken  or  detached  telephone  or  telegraph  wires  fell 
npon  the  trolley  wire  of  one  of  these  railroads,  at  or  near 
their  point  of  intersection,  by  means  of  which  a  powerful 
current  of  electricity  was  transmitted  to  such  broken  wire, 
in  which  the  horses  of  the  plaintiff  were,  while  properly 
npon  such  public  street,  entangled  and  killed,  or  seriously 
injured,  by  such  electrical  current.  The  question  as  to 
which  of  these  railroad  trolleys  connected  with  the  broken 
wires  of  the  telephone  or  telegraph  companies,  and  thna 
famished  the  current  which  produced  the  injury,  was 
sharply  contested  on  the  trial,  the  plaintiff  seeking  to  con- 
nect the  defendant's  trolley  wire  with  it  by  the  evidence, 
and  the  defendant  seeking  to  show  that  the  cnrreat  came 
from  the  electric  light  wires,  or  the  wires  of  the  Albany 
Railroad  Company.  That  the  injury  resulted  from  a  car- 
rent  from  one  of  these  powerful  electrical  agencies  was 
established  beyond  question,  and  substantially  conceded  on 
the  trial,  and  upon  the  question  as  to  whether  or  not  the 
current  came  from  contact  with  the  defendant's  trolley 
wire,  or  span  wires,  there  was,  we  think,  snfficlent  evidence 
to  raise  a  question  of  fact  for  the  jury. 

It  is  true  that  no  witness  traced  the  telephoneor  telegraph 
wire  which  communicated  the  current  to  the  horses  directly 
from  the  horses  to  the  defendant's  trolley  or  span  wire,  but 
the  witness  who  cut  the  wire  in  which  the  horses  were 
entangled  gave  the  general  direction  of  the  same  towards 
the  defendant's  trolley  and  span  wires,  and  the  testimony 
of  Hawley  and  McNamara  tends  strongly  in  the  same 
direction,  so  that  if  the  case  had  turned  npon  that  point 
And  a  jury  had  found  for  the  plaintiff  upon  that  evidence. 
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the  conrt  would  not  be  authorized  to  set  it  aside  as  wholly 
unsupported  by  evidence. 

The  inference  could  have  been  fairly  drawn  from  this 
evidence  that  the  current  was  communicated  from  the 
defendant's  trolley  or  span  wires,  and  in  such  case  it  is  for 
the  jury  to  decide.  Hart  v.  Hudson  River  Bridge  Co.^  80 
N.  Y.  622 ;  Bernhardt.  Renssehter,  <fec.,  R.  R.  Co.y  32  Barb. 
165;  affirmed  in  1  Abb.  Ct.  App.  Dec.  131. 

But  if  the  jury  had  found  that  the  current  which  caused 
the  injury  proceeded  or  was  diverted  from  the  defendant's 
trolley  or  cross  or  span  wires,  still  the  plaintiff  could  not 
predicate  the  right  of  recovery  upon  that  fact  alone^  unless 
there  was  some  evidence  that  the  defendant  was  guilty  of 
negligence  in  the  construction  or  maintenance  of  its  line. 
The  right  of  the  defendant  to  use  electricity  as  a  motive 
power  or  energy  upon  the  single  trolley  plan  is  not  denied, 
and  unless  by  it»  negligent  use  the  plaintiff  was  injured,  il 
cannot  complain,  and  I  find  no  evidence  in  this  case  that 
its  use  in  this  instance  was  not  in  the  manner  in  which  it  is 
ordinarily  applied  in  the  propulsion  of  street  cars,  and  the 
only  precautionary  measure  suggested  by  the  evidence  is 
by  suspending  a  guard  wire  over  the  trolley  and  span  wires, 
so  as  to  prevent  telephone  and  telegraph  wires,  suspended 
above  it,  from  falling  upon  those  uninsulated  and  highly 
charged  wires,  and  I  find  no  evidence  that  such  guard  wires 
are  either  necessary  or  usual  in  the  construction  of  single 
trolley  lines  for  propelling  street  cars. 

ynder  these  circumstances  was  there  any  evidence  oi 
negligence  which  the  court  could  have  submitted  to  the 
j  ury  upon  which  a  recovery  could  be  had  ?  If  the  proof  had 
established  beyond  any  doubt  that  the  telephone  or  tele- 
graph wire  had  fallen  upon  the  trolley  wire  and  thence  on 
the  plaintiff's  horses,  and  thus  communicated  a  deadly 
current  to  the  horses,  so  long  as  the  trolley,  which  cannot 
be  insulated,  was  in  its  proper  place,  performing  its  neces- 
sary and  proper  functions  in  the  propulsion  of  cars,  could 
it  be  said  to  be  even  the  approximate  cause  of  the  inlurv? 
VOL.  IV— 24.  ^     ^ 
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Within  the  adjudged  cases  upon  this  subject  in  this  State 
we  think  not. 

It  is  quite  clear  that  the  proximate  cause  of  this  injury 
was  the  falling  of  the  telegraph  or  telephone  wire  upon  the 
live  trolley  wire  of  one  or  the  other  of  these  lines  of  railroad. 
Had  not  that  occurred  there  is  no  claim  that  the  electricity 
from  the  trolley  wire  of  the  defendant's  railroad  could  have 
communicated  with  or  injured  the  plaintiflPs  horses. 

The  construction  and  operation  of  the  defendant's  rail- 
road by  a  single  trolley  power  was  not  the  direct,  necessary 
and  natural  cause  of  the  injury  complained  of.  But  for  the 
occurrence  of  other  events,  over  which  the  defendant  had 
no  control,  the  injury  could  not  have  happened.  The 
doctrine  is  so  old  as  to  be  elementary  that  the  injury  for 
which  damages  are  claimed  in  actions  for  wrongs,  must  be 
the  natural  consequence  of  the  wrong  complained  of. 

In  Butler  v.  Kenl  (19  Johns.  228),  Spencer,  Ch.  J.,  in 
discussing  this  principle,  uses  this  languagei:  ^*  In  cases  of 
torts  it  is  necessary  to  show  that  the  particular  damages 
in  respect  of  which  plaintiff  proceeds  must  be  the  legal  and 
natural  consequence  of  the  wrongful  acts  imputed  to  the 
defendant." 

In  SellecJc  v.  Langdon  (55  Hun.  26)  the  court  uses  this 
language  :  ''  In  an  action  for  an  injury  the  courts  cannot  go 
back  to  the  proximate  cause,  and  as  between  other  causes 
preceding  that,  select  one  rather  than  another  upon  which 
to  permit  a  recovery^"  citing  in  support  of  that  doctrine 
SeUick  V.  Railroad  Co.  58  Mich.  195 ;  Daniel  v.  Balen- 
tine,  23  Ohio  St.  532;  McClary  v.  R.  R.  Co.,  3  Neb.  44; 
Henry  v.  R.  R.  Co.,  76  Mo.  288 ;  Ryan  v.  R.  R.  Co.,  35 
N.  Y.  210. 

Wharton,  in  his  work  on  Negligence,  section  73,  says : 
* 'Negligence  is  the  juridical  cause  of  an  injury  when  it  con- 
sists of  such  an  act  or  omission  on  the  part  of  a  responsible 
human  being  as,  in  ordinary  natural  sequence,  immediately 
results  in  such  injury." 

In  Lowery  v.  Western  Union  Telegraph  Co.,  60  N.  T. 
198,  Andrews,  J.,  delivering  the  opinion  of  the  court,  in 
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commenting  upon  this  rule,  says :  '* The  law  does  not  under- 
take to  hold  a  person  who  is  chargeable  with  a  breach  of 
duty  towards  another  with  all  the  possible  consequences  of 
his  wrongful  act. 

^^  It  in  general  takes  cognizance  only  of  those  consequences 
which  are  the  natural  and  probable  result  of  the  wrong 
complained  of,  and  which,  in  the  language  of  Pollook,  C. 
B.,  in  Bighy  v.  Hewitt  (6  Exch.  240),  may  reasonably 
be  expected  to  result,  under  ordinary  circumstances,  from 
the  misconduct. 

*' Every  injury  is  preceded  by  circumstances,  if  any  one 
of  which  had  been  wanting,  the  injury  would  not  hare  hap- 
pened. In  some  sense,  therefore,  each  is  a  cause  of  the 
injury,  but  to  fasten  a  legal  responsibility  for  the  injury 
upon  every  person  whose  wrongful  act,  however  remote 
therefrom,  had  contributed  to  bring  about  a  situation  or 
condition  which  made  the  injury  possible,  would  be  an 
impracticable  rule  and  one  which,  if  enforced,  .would,  in  most 
cases,  inflict  a  punishment  wholly  disproportionate  to  the 
wrong." 

In  SellecJc  v.  Langdon^  66  Hun,  supra^  the  plaintiff 
sought  to  recover  for  an  injury  sustained  by  the  falling  of 
a  platform  on  which  he  was  employed  to  work,  occasioned 
by  the  prop  on  which  the  platform  rested  being  knocked 
out  by  vehicles  visiting  the  platform  to  remove  coal,  and 
the  court,  in  reversing  a  judgment  in  favor  of  the  plaintiff, 
after  reviewing  the  authorities  upon  this  question,  uses  thia 
language :  ^^  From  these  various  authorities  it  may  be  stated, 
as  the  true  and  guiding  rule,  that  unless  the  wrong  and 
damage  are  known  to  be  usually  in  consequence,  the 
damage  according  to  the  ordinary  course  of  events  follow- 
ing from  the  wrong,  they  will  not  support  an  action." 

In  Allen  v.  The  Atlantic  &  Pacific  Telegraph  Co.f 
21  Hun,  22,  the  plaintiff  sought  to  recover  for  injuries 
resulting  from  the  falling  of  a  telegraph  pole  which  was 
knocked  down  by  being  run  against  by  a  runaway  team, 
although  the  pole  was  at  the  time  somewhat  decayed,  and 
Talcott,  J.,  after  an  exhaustive  review  of  the  authorities, 
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sums  up  his  opinion  in  the  following  words :  "If,  therefore, 
the^  proximate  cause  of  the  breaMng  of  the  i)ole,  whereby 
the  accident  to  the  plaintiff  .wasf-  occasioned,  was  the 
collision  with  Chubb' s  team,  we  do  not  think  the  defendant 
was  liable  for  the  consequences  of  the  accident. '' 

Applying  the  principle  of  these  decisions  to  the  evidence  ^ 

in  the  case  at  bar  as  it  api>ear8  in  the  record,  we  do  not  f 

think  it  was  error  for  the  learned  trial  judge  to  dismiss  the 
plaintiff's  complaint. 

We  have  examined  the  exceptions  taken  by  the  plaintiff  i 

to  the  rulings  of  the  trial  judge  in  the'reoeipt  and  rejection 
of  evidence,  and  see  no  error  for  which  the  judgment  should 
be  reversed. 

PuTKAM,  J.,  concurred  ;  Hsbbiok,  J.,  not  acting. 

Judgment  affirmed  with  costs. 


Hon.— Sea  note  to  OUmmUB  t.  La,  JBIae.  LL  Co*tpo&L 


JosiEPH  Graham  y.  City  of  Bostov. 

John  Habkins  y.  Same. 

Jambs  McGoniglb  y.  Samb. 

John  MoGoniole  y.  Same. 

Ma$9aohut0tU  i&upreme  Judicial  OtmH^  A6.  M,  X89il. 

aMMaaB.78.) 

Injuby  bt  blbctric  shook. 

Hie  faot  that  tke  plain tifib,  who  were  bojs,  had  been  playing  *'  tag*  jnsfe 
before  the  first  of  them  came  in  contact  with  a  lire  electric  wire  which 
the  defendant  negligently  suffered  to  hang  near  the  street,  upon  which 
the  other  plaintiffs  coming  to  the  aid  of  the  first  were  also  injured,  does 
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not  prevent  them  from  recoTering  against  the  city  under  a  statute  which 
requires  municipal  corporations  to  keep  their  streets  in  suoh  condition  aa 
to  be  reasonably  safe  for  *'  trayelers." 

Appeal  by  defendant  from  judgments  in  four  actions  for 
personal  injaries  caused  by  contact  with  live  electric  wires 
in  a  street.     Report  from  Superior  Court,  Suffolk  county. 

O.  A.  O.  Ernst^  for  the  plaintiffs. 

Robert  W.  Nason  iEtnd  T.  M.  Babson  <fe  H.  W.  NasoUj  for 
the  defendant. 

Allen,  J. :  The  only  question  reported  in  these  cases  for 
our  decision  is  whether  thei*e  was  evidence  to  justify  the 
finding  of  the  court  that  the  plaintiffs  or  any  of  them  were 
travelers,  within  the  meaning  of  the  statute  respecting  pub- 
lic ways.     Pub.  Sts.  c.  62,  s.  1. 

It  was  held  in  Blodgett  v.  Boston^  8  Allen,  287,  that  a 
person  who  is  using  the  highway  simply  for  the  purpose  of 
play  is  not  to  be  deemed  a  traveler.  The  court  dwelt  upon 
the  fact  that  the  plaintiff  in  that  case  was  using  the  street 
for  a  purpose  entirely  foreign  to  any  design  or  intent  to  pass 
or  repass  over  it  for  the  purpose  of  travel  and  confined  the 
expression  of  opinion  to  that  precise  case. 

In  the  present  case,  the  plaintiffs  had  been  upon  Warren 
Bridge  looking  at  the  search  lights  on  a  man-of-war,  and 
were  on  their  way  to  their  homes  in  Charlestown,  a  con- 
siderable distance  from  the  bridge,  playing  tag  as  they  went. 
There  was  testimony  tending  to  show  that  just  before  the 
time  of  the  injuries  they  had  stopped  to  get  breath,  that 
Graham  walked  away  from  the  rest,  that  he  was  not  running 
at  the  time  nor  was  any  one  in  pursuit  of  him,  but  that  he 
was  walking  straight  ahead,  when  he  came  in  contact  with 
the  wire ;  and  that,  upon  hearing  his  outcry  and  seeing 
him  in  trouble,  Harkins  went  to  his  assistance  and  the 
others  went  to  help  Graham  and  Harkins. 

There  is  not  much  difficulty  in  respect  to  the  plaintiffs 
besides  Graham.     The  evidence  tended  to  show  that  they 
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were  then  engaged  in  trying  to  render  assistance,  and  were 
not  porsning  the  game. 

As  to  Graham,  the  case  is  closer ;  but  there  is  evidence 
that  he  was  actually  on  his  way  home,  and  that  he  was 
walking  at  the  moment  of  receiving  the  injury.  He  was 
rightfully  traveling  home  on  the  highway.  He  was  not 
using  the  highway  merely  for  the  purpose  of  play,  but  also 
and  perhaps  principally  for  the  purpose  of  getting  home. 
In  Tighey.  Lowell^  119  Mass.  472,  this  element  was  lack- 
ing. Amusing  himself  as  he  went  is  not  necessarily  incon- 
sistent with  his  being  a  traveler.  Oulline  v.  Lowell^  144 
Mass.  496 ;  Bliss  v.  South  HadUy^  146  Mass.  91 ;  H%mt  v. 
Salem,  121  Mass.  294. 

It  seems  to  a  majority  of  the  court  that  upon  the  evidence 
the  finding  of  the  court  as  to  all  of  the  plaintiffs  may  be  sup- 
ported. 

Judgments  for  the  plaintiffs. 


KoTB.— See  note  to  ClemenU  t.  La,  Elee.  Lt  Oo.,  pos^ 
This  case  is  cited  in  that  next  following. 


PlEBBB  BOTJBGET  Y.   CirX  OF  CAMBIODaiB. 

Mai9aehv9ett9  Supreme  JudiekU  Court,  May  10, 1S9M. 

(166  Mass.  891.) 

Telbphons  wirb.~  Injury  bt  shook* 

One  who,  when  traveling  upon  a  oity  street,  stops  to  pick  up,  for  the  pox^ 
pose  of  throwing  it  out  of  the  way,  a  loose  telephone  wire  hanging  so  ai 
to  endanger  travelers,  does  not  by  that  act  lose  the  protection  given  tc 
travelers  by  the  statute  which  permits  them  to  recover  against  munioif 
pal  corporations  for  injuries  sustained  by  defects  in  streets. 
So  held,  the  injuries  being  caused  by  electrical  shock  from  a  live  wire* 
Gase  of  this  series  oited  in  opinion :  Oraham  v.  Boston,  ante.  p.  379. 

Appeal  by  plaintiff  from  judgment  of  Superior  Court, 
Middlesex  county^  upon  a  verdict  directed  for  defendant, 
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in  an  action  for  damages  under  Public  Statutes,  chaper  52, 
section  18. 

.  The  injury  was  alleged  to  have  been  caused  by  a  tele- 
phone wire  hanging  down  upon  a  sidewalk,  and  upon  and 
across  an  electric  light  wire  which  was  attached  to  the  fac- 
tory  of  plaintiff's  employer. 

It  appeared,  among  other  facts,  that  the  plaintiff,  while 
at  work  near  the  street,  had  been  told  by  a  girl  that  she 
had  fallen  over  a  wire  and  spilled  some  beans  she  was 
^sarrying,  and  had  asked  him  for  a  paper  in  which  to  pick 
them  up,  and  he  had  directed  her  to  the  office  to  get  one. 
That  soon  after,  having  occasion  to  go  from  one  part  of  his 
employer's  premises  to  another,  passing  along  the  sidewalk 
•on  the  way,  when  he  came  to  the  place  where  the  tele- 
phone wire  lay  in  front  of  him  on  the  sidewalk,  he  saw  the 
girl  picking  up  her  beans  ;  that  she  was  on  the  outer  side 
of  the  sidewalk  from  the  building,  leaving  a  space  of 
about  three  and  a  half  feet  for  him  to  pass  between  her 
and  the  building ;  that  the  wire  hung  down  nearly  perpen- 
dicularly, with  a  slant  to  the  sidewalk,  where  it  bent  and 
lay  on  the  sidewalk  ;  and  he  stooped  down  to  pick  it  up 
with  both  hands,  to  throw  it  around  the  comer  of  the  fac- 
tory into  the  yard  —  to  use  his  language,  *'  I  am  going  to 
put  it  on  Hughes'  land,  outside  the  sidewalk,  so  it  would 
not  be  in  the  way  of  anybody  ;"  that  he  was  left-handed ; 
that  he  missed  catching  the  wire  with  his  left  hand,  and 
caught  it  with  his  right  hand  about  three  feet  from  the  end 
of  the  wire ;  that  he  had  no  idea  or  thought  that  there 
could  be  any  electrical  current  in  the  wire;  that  he 
instantly  received  the  electrical  current  in  his  hand  and 
body,  became  senseless,  and  lay  on  his  back  on  the  side- 
walk, with  his  feet  towards  the  yard  space  covered  with 
asphalt,  with  the  wire  burning  into  his  right  hand  for  some 
three  or  four  minutes ;  and  that  in  this  way  he  received 
severe  bodily  injuries.  The  plaintiff,  on  cross-examination^ 
admitted  that  there  was  plenty  of  room  to  pass  around  or 
step  over  the  wire.  It  also  appeared  in  evidence  that  the 
'employment  of  the  plaintiff  took  him  several  times  a  day 
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to  the  different  bnildings  of  hie  employer  and  over  tbe 
sidewalk  at  the  place  where  he  was  injured. 

The  court  ruled  that  the  plaintiff  waa  injured  while 
attempting  to  remove  an  obstruction  from  a  highway,  and 
directed  a  verdict  for  the  defendant. 

D.  B,   Ware,  for  the  plaintiff. 
C  J.  Mclntire.  for  the  defendant. 

HoLMiss,  J.:  The  question,  as  presented  by  l^e  plaintifPs 
evidence  and  the  ruling  of  the  court,  is  whether,  if  one  who 
is  traveling  in  the  highway,  sees  a  loose  telephone  wire  hang- 
ing so  aa  to  endanger  travelers,  and  stoops  to  pick  it  up 
and  |throw  it  out  of  the  way,  he  does  by  that  act  lose  tiie 
protection  given  to  travelers  by  the  statute,  so  that  he  can- 
not recover  for  a  defect  in  the  highway  under  Pub.  Sts.  c. 
62,  §  18.  It  must  be  assumed  that  the  jury  might  have  found 
that  the  plaintiff  was  using  due  care,  unless  the  contrary 
appears  as  matter  of  law,  and  that  the  wire  charged  with 
electricity  was  a  defect.  The  fact  that  the  wire  belonged 
to  the  plaintiff's  master  is  immaterial.  Burt  v.  Boston^ 
122  Mass.  223,  227  ;  Hill  v.  Winsor,  118  Mass.  251,  265. 

Our  decisions  have  drawn  the  line  of  liabi^ty  rather 
favorably  for  towns,  and  the  case  at  bar  comes  pretty  near 
the  Ime  ;  but  we  are  of  opinion  that  the  plaintiff  ought  to 
have  been  allowed  to  go  to  the  jury.  It  is  plain  that  the 
mere  fact  that  he  stopped  momentarily — if  he  did,  which  is 
not  clear — would  not  deprive  him  of  his  rights  as  a  traveler, 
Blis^  V.  South  Hadley,  145  Mass.  91,  94 ;  Varney  v.  Man* 
Chester,  58  N.  H.  430 ;  Duffy  v.  Dubuque,  63  Iowa,  171.  If 
he  was  a  traveler,  the  mode  of  his  coming  into  contact  with 
the  defect  is  not  material,  if  it  was  not  negligent.  The  fact 
that  he  voluntarily  took  hold  of  the  wire  no  more  prevents 
his  recovery  than  his  voluntarily  brushing  against  it,  or 
voluntarily  walking  over  a  pitfall.  It  may  be  said,  no 
doubt,  that  such  voluntary  handling  of  the  wire,  even  if 
not  negligent,  is  not  incident  to  the  use  of  the  highway  for 
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purposes  of  travel ;  and  that  therefore,  if  harm  comes  of  it, 
it  should  not  be  impnted  to  the  traveler,  nor  give  rise  to 
liability,  although  the  cause  of  the  harm  was  a  defect  for 
which  the  city  would  have  been  liable  if  it  had  interfered 
with  travel,  and  had  done  the  damage  in  that  way.  We 
agree  that  cases  of  benevolent  intermeddling  by  a  volun- 
teer can  be  put,  in  which  he  would  take  the  risk  of  any  harm 
that  might  befall  him.  For  instance,  if  a  man  should  come 
with  carts  and  bricks  and  mortar  to  make  serious  changes 
and  repairs.  But  it  seems  to  us  that  to  throw  on  one  side, 
out  of  the  way  of  travel,  either  with  one's  stick  or  one's 
hands,  a  light,  movable  object,  which  is  an  annoyance  or 
nuisance  where  it  is,  is  one  of  those  every-day  acts  of  kindly 
feeling  which  fairly  may  be  said  to  be  an  incident  of  travel, 
as  it  commonly  goes  on,  and  to  be  within  the  protection  of 
the  law.  Babson  v.  Jioclcporty  101  Mass.  93,  94 ;  Britton 
V.  Oummington^  107  Mass.  347;  Oulline  v,  Lowell^  144 
Mass.  491 ;  Oraham  v.  Boston,  ante  (166  Mass.)  75. 

Exceptions  sustained. 

NoTK  — tJpon  a  Mcond  appeal  in  this  case,  reported  159  Mass.  388,  it 
appeared  that  the  wire  with  which  the  plaintiff  came  in  contact  was  an 
acoustic  wire,  but  that  it  touched  an  electric  wire  which  had  lost  its 
insulation  at  the  point  of  contact.  The  wire  had  been  hang^g  loose  for 
three  weeks,  in  such  a  position  that  the  wind  might  bring  it  against  the 
electric  wire.  At  the  time  of  the  accident  it  was  caught  on  a  glass  insula- 
tor, and  held  in  contact.  The  want  of  insulation  of  the  electric  wire 
could  be  seen  from  the  street.  There  had  been  another  accident  from  the 
game  cause  a  few  minutes  before  the  ;one  in  question.  Held,  sufficient 
evidence  to  submit  to  the  jury  that  the  defendant  ought  to  have  known  of 
the  defect. 

See  note  to  OUtn^UM  v.  La.  Miiee,  Lt»  Gq,^  poaU 
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Thb  Augusta  Railway  Compakt  ▼•  Chablbb  Ahdsswi^ 

Gtorgia  Supreme  Courts  Ma^  15,  iMf. 
(80  Qa.  668.) 

INJUBT  VBOX  mUtanaa  shock.— TBBBPAflBBE.—  PLBADIir(}. 

While  eleotrio  oompanies  mtut  tee  to  ii»  up  to  the  measure  of  full  dili- 
fenoe,  that  the  public  is  protected,  upon  the  streets,  from  the  danger  of 
contact  with  its  wires  when  charged  with  the  deadly  electric  fluid, 
noTerthelesB,  one  who  leaves  the  street  and  dimbe  a  pole  supporting 
wires,  without  permission  from  or  notice  to  the  company  whose  sysbem 
ks  has  thus  entered  upon,  and  is  injured  by  reason  of  the  contact  of  that 
company's  wire  with  the  feed  wire  of  another  company,  can  recoyer 
from  neither. 

Demurrer  to  complaint  setting  up  no  more  than  the  above  allegations, 
sustained. 

Appbal  from  judgment  of  Richmond  City  Court. 
Appeal  from  judgment  overruling  demurrer.  Facts  stated 
in  opinion. 

J.  8.  A  W.  T.  Davidson^  for  plaintiff  in  error. 

Ikciggs  A  Verdery^  contra. 

SiKKOirs,  Justice :  According  to  the  declaration,  there 
was  in  the  city  of  Augusta,  at  the  time  of  the  alleged 
Injury,  a  system  of  electric  wires  operated  by  the  defend- 
ant^ the  Augusta  Railway  Company ;  there  was  also 
another  system,  consisting  of  the  fire  alarm  wires  of  the 
Augusta  fire  department ;  and  the  plaintiff  was  employed 
in  putting  up  wires  for  a  third,  that  of  a  telephone  com- 
pany.  In  stringing  the  wires  on  the  poles  it  became  neces- 
sary at  a  certain  point  for  tiie  plaintiff  to  plaoe  the 
Wlephone  wire  above  and  across  the  fire  alarm  wire,  and 
for  that  purpose  he  ascended  a  pole  of  the  fire  alarm  sys* 
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tern,  to  the  height  of  the  wire^  and,  while  attempting  to 
place  the  telephone  wire  over  and  across  the  fire  alarm  wire, 
received  from  the  latter  a  shock  which  caused  him  to  fall 
to  the  ground,  a  distance  of  some  twenty-three  '  t,  by 
which  means  he  was  seriously  injured.  He  cli  ?'  i  ges  that  his 
injuries  **were  caused  solely  by  the  carelessness  of  the 
defendant  company  in  so  negligently  constructing,  using, 
and  operating  what  is  known  as  its  '^feed  wire"  *  *  * 
as  to  permit  and  allow  tlie  same  to  come  in  contact  with 
said  fire  alarm  wire,  at  the  intersection  of  two  named  streets 
of  the  city,  ^'and  negligently  and  carelessly  failing  to 
separate,  and  keep  separated,  at  a  safe  and  proper  distance, 
its  said  feed  wire  and  said  fire  alarm  wire,  at  the  time  and 
point  indicated;"  ''that  there  was  being  transmitted  over 
said  feed  wire,  at  the  time  petitioner  received  said  injuries, 
a  iK)werf  ul  and  deadly  current  of  electricity,  used  to  propel 
the  cars  of  the  defendant,  which  current  was  carried  over 
said  fire  alarm  wire  from  said  i>oint  of  contact  to  the  place 
where  petitioner  was  working  as  aforesaid,  and  thence  into 
and  through  his  body ;"  and  that  the  ''  fact  of  contact  of 
said  feed  wire  and  said  fire  alarm  wire  was  known,  or  by 
proi)er  diligence  might  have  been  known,  to  the  defendant." 
The  declaration  was  demurred  to  on  several  grounds,  one 
of  which  was  that  it  set  out  no  legal  cause  of  action.  The 
demurrer  was  overruled,  and  the  defendant  excepted. 

Whether,  so  far  as  concerned*  the  safety  of  the  public 
who  pass  along  the  streets  and  under  the  wires,  it  was  the 
duty  of  the  railway  company  or  of  those  in  charge  of  the  fire 
alarm  system,  or  of  both,  to  place  guard  wires  under  and  over 
their  electric  wires,  to  prevent  contact,  it  is  unnecessary 
now  to  decide.  Under  the  facts  alleged,  we  are  clear  that 
th)  plaintiff  was  not  entitled  to  recover.  He  does  not 
allege  any  fact  going  to  show  that  the  defendant  company 
was  under  any  duty  or  obligation  to  protect  him  at  the  time 
or  place  of  the  injury.  He  does  not  allege  that  he  had  per* 
mission  from  those  operating  or  in  charge  of  the  fire  alarm 
system  to  climb  its  iK)les  in  the  prosecution  of  his  business. 
Without  permission,  and  without  notice,  even,  so  far  as 
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appears  from  this  declaration^  he  climbed  the  pole,  and 
became  a  trespasser  upon  the  fire  alarm  system.    He  had  no 
right  to  1^  uix>n  the  pole  without  permission,  and,  when  he 
did  so,  he  took  the  risk  incident  to  the  trespass.    If  he  had 
obtained  permission  from  those  in  charge  of  the  fire  alarm 
system  to  climb  their  poles  to  carry  on  his  business,  he 
would  have  been  in  a  position  somewhat  analogous  to  that 
of  a  servant  of  the  licensors,  and  if,  while  acting  in  pursu- 
ance of  the  license,  he  had  been  injured  by  the  negligence 
of  the  railway  company,  he  might  be  entitled  to  recover. 
Or  if  he  had  been  upon  the  street,  or  in  any  place  where  he 
had  a  known  right  to  be,  and  had  been  injured  by  the  neg- 
lifT^ence  of  the  railway  company,  he  would  be  entitled  to 
recover.     Wliatever  may  be  the  reciprocal  duties  of  electric 
companies  between  themselves,  as  to  guard  wires,  etc.,  each 
must  see  to  it,  up  to  the  measure  of  full  diligence,  that  the 
public  is  protected,  upon  the  streets,  from  the  danger  of 
contact  with  its  wires  when  charged  with  the  deadly  electric 
flnid.     If  a  person,  however,  leaves  his  proper  place  in  the 
street  or  highway,  and  climbs  a  pole  23  feet  high,  which 
supports  an  electric  wire,  taking  with  him  a  wire  to  throw 
across  the  one  on  the  pole,  and  does  this  without  permission 
from  the  company  whose  system  he  has  thus  entered  upon, 
and  by  reason  of  the  contact  of  that  company's  wire  with 
the  ''feed"  wire  of  another  company,  is  injured,  he  can- 
not recover  from  either  company.     If  the  plaintiff  had 
given  the  railway  company  notice  that  he  was  going  up  the 
pole,  or  if  it  had  reasonable  grounds  to  believe  that  he  was 
on  the  pole,  and  it  had  known  or  ought  to  have  known  that 
its  wire  was  in  contact  with  the  other  wire,  it  might  be 
liable  to  him  for  injuries  received  by  him  on  account  of  its 
np,2:ligence.      But  the  plaintiff  does  not  allege  that  the 
defendant  had  notice  of  his  being  on  the  i)ole,  or  that  it 
had  any  grounds  for  believing  that  he  would  be  on  the 
])Qle.     We  therefore  think  that,  in  any  view  of  the  case, 
tlie  court  should  have  sustained  the  general  demurrer  aad 
disfiiissed  the  action. 
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As  the  court  should  have  sustained  the  demurrer,  all  the 
subsequent  proceedings  were  erroneous,  and  it  is  not  neces- 
sary to  discuss  them. 

The  rule  of  practice  in  relation  to  motions  for  new  trial 

before  the  trial  court  is  sufficiently  set  out  in  the  first  head 

note. 

Judgemnl  reversed. 

KoTB. —  The  complaint  in  this  action  was  afterward  amended  by  alleging 
facts  showing  that  when  the  plaintiff  was  injured  he  was  not  a  trespasser, 
but  was  upon  the  pole  by  permission  of  the  owner,  and  that  his  presenoi 
there  should  have  been  anticipated  by  the  defendant.  The  second  appeal, 
the  decision  upon  which  was  reported  92  Gku  706,  related  to  the 
thus  amended.    It  was  held  sufficient. 

See  note  to  next  case. 


DxNNis   Clements   and  Wife  v.  Louisiana  Eleotrio 

Light  Company. 

Louitiana  Supreme  Courts  May  t^  189$. 
(44  La.  Ann.  693.) 

SUBOIBIO  LIOHT    WIRB.  —  DEFBCTIVS    IKSULATION.— InJXJBT    BT   8H00K.— 

CONTRIBUTOEY  NBOUOBNCB. 

(Head-note  by  the  court ) : 

The  Tiolation  of  a  duty  specified  by  law  is  negligence ;  therefore,  when  a 
city  ordinance  under  which  an  electric  lighting  company  is  operated 
requires  it  to  have  the  **  splices"  on  its  wires  perfectly  insulated,  the 
failure  to  do  so  is  negligence. 

A  person  whose  occupation  brings  him  in  proximity  to  the  company's 
wires  has  a  right  to  believe  that  the  wires  have  been  insulated  and  liie 
ardinance  complied  with.  He  is  required  to  look  for  patent  defects  in 
the  insulation  only.  If,  not  aware  of  a  latent  defect,  he  comes  in  con- 
taet  with  the  wire,  and  is  injured  without  fault  on  his  part,  the  company 
is  responsible. 

When  the  action  of  both  parties  must  have  concurred  to  produce  the 

,  injury,  it  deyolves  upon  the  plaintiff  to  show  that  he  was  not  himself 
guilty  of  negligence.  This  proof  need  not  be  direct,  but  may  be  inferred 
from  the  circumstances  of  the  case. 
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Where  an  electrio  wire  is  stretched  over  a  roof,  and  a  party  goes  on  the 
roof  to  repair  it,  and  the  wire  is  of  that  height  above  the  roof  that  th* 
chances  are  that  he  will  come  in  contact  with  it  by  going  under  it,  or 
stepping  over  it,  it  is  not  negligence  to  pursue  either  mode  of  croesing,  if 
he  exercises  all  necessary  and  prudent  care  to  protect  himself,  in  propor- 
tion to  the  danger. 

When  a  person  is  employed  in  the  presence  of  a  known  danger,  to  consti- 
tute contributory  negligence  it  must  be  shown  that  the  plaintiff  volun- 
tarily and  unnecessarily  exposed  himself  to  the  danger. 

Appeal  by  defendant  below  from  ]udj?ment  of  Civil  Dia- 
trict  Court,  Parish  of  Orleans,  awarding  plaintiffs  damages 
for  the  death  of  their  son.    Facts  stated  in  opinion. 

J.  H.  Beckwith  and  /.  B.  Fisher  for  plaintiffs  and  appel- 
lees. 

FarraVy  Jonas  &  KrvUschnitt^  tor  defendant  and  appel- 
lant. 

The  opinion  of  the  court  was  delivered  by  MoEn-ery,  J. : 
Joseph  Clements  was  killed  on  the  4th  day  of  October,  1890, 
by  an  electric  current  from  the  wires  of  the  defendant  com- 
pany, while  engaged  in  repairing  the  gallery  roof  at  the 
comer  of  Gravier  and  Camp  streets,  in  the  city  of  New  Or- 
leans. 

The  plaintiffs,  the  father  and  mother  of  the  deceased,  sue 
the  defendant  company  for  the  death  of  their  son. 

There  was  judgment  for  the  plaintiffs  for  $5,000,  and  the 
defendant  appealed. 

Joseph  Clements  was  a  tinsmith  by  occupation.  He  had 
been  employed  to  go  on  the  roof  of  the  gallery  to  repair  the 
same  by  a  contractor. 

He  was  accompanied  by  another  young  man,  Alfred 
Anderson. 

In  half  an  hour  after  they  went  on  the  roof  Clements  was 
killed  by  coming  in  contact  with  defendant's  wires.  Two 
of  defendant's  wires  run  up  and  down  Camp  street,  over 
the  roof  of  this  gallery. 
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They  were  2  feet  4  inches  above  it.  They  weiesome  17  in- 
ches distant  from  each  other,  and  the  inside  wire  was  about 
4  feet  from  the  Camp  street  edge  of  the  gallery. 

The  wires  were  fastened  to  a  support  or  *'horse"  on  the 
gallery,  and  the  inside  wire,  to  prevent  its  contact  with  the 
otlier  wires,  was  secured  to  the  horse  by  a  piece  of  telephone 
wire. 

Between  the  horse  and  the  Gravier  street  side  of  the  gal- 
lery there  was,  on  the  inside  wire,  a  joint  covered  with  in- 
sulating tape.  To  all  appearances  it  was  in  good  condition, 
but  it  had  been  worn  by  the  exposure  to  the  weather,  and 
had  evidently  lost  some  of  its  insulating  properties. 

The  defects,  however,  were  not  visible,  but  were  exhibited 
during  a  storm,  as  shown  by  the  testimony  of  S.  W.  Ben- 
nett. From  his  testimony,  it  is  shown  that  tUe  insulating 
tape  had  been  defective  for  a  considerable  time.  He  occu- 
pied a  room  fronting  on  the  roof,  and  forbade  his  employes 
from  going  on  it,  on  account  of  the  want  of  x)roper  and  safe 
insulation  over  the  wires. 

Clementa  and  his  companion  were  engaged  in  cleaning 
the  roof,  the  first  in  sweeping  and  the  other  in  carrying  off 
the  dirt. 

The  fatal  injury  to  young  Clements  was  rapid  in  its 
results ;  so  quick  in  execution  that  no  witness,  not  even 
the  witness  who  was  on  the  roof  with  him,  was  able  to  state 
with  precision  his  position  when  he  received  the  shock  from 
the  wire.  But  we  think,  from  all  the  attendant  circum- 
stances, that  he  was  either  stepping  over  the  wire  or  going 
under  it.  It  is  probable  that  he  came  in  contact  with  both 
wires,  making  a  short  circuit,  increasing  the  energy  of  the 
electric  force.  The  unprotected  or  uninsulated  places  which 
were  not  visible  on  the  splice  in  the  wire  came  in  contact 
with  his  body  under  the  right  shoulder  blade. 

The  wires  were  so  close  to  the  roof  that,  to  pafis  from 
where  Clements  was  first  seen  sweeping,  to  the  gutter,  he 
roust  either  have  stepped  over  or  crawled  under. 

Prom  the  distance  of  the  wire  above  the  roof,  to  step  over 
would  in  all  probability  have  brought  Clement's  body  in 
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contact  with  one  or  both  wires.  He  was  only  of  medium 
height,  and  to  step  two  feet  four  inches  would  require  not 
only  exertion,  but  some  skill  to  keep  clear  of  touching  the 

It  is  in  evidence  that  aboxit  the  time  the  accident  occurred 
there  was  considerable  leakage  on  defendant' s  line  of  wires, 
and  this  is  urged  as  evidence  of  neglect  on  the  part  of  defend- 
ant, because  it  sliowed  defective  insulation. 

Bat  the  general  defect  alon^  the  defendant's  line  cannot 
be  evidence  of  want  of  due  diligence  and  care.  It  most 
be  shown  that  the  accident  was  occasioned  by  some  defect 
at  the  point  where  the  injury  was  inflicted.  NiceUe  v. 
LoJce  Railrodd  Company^  42  An.  1 J  53. 

We  are  aware  of  the  difficulty  which  confronts  the  defend- 
ant company  in  keeping  its  many  wires,  passing  over  a 
large  territory,  to  great  distances,  in  a  condition  of  perfect 
insulation.  Parts  of  the  line  will  necessarily  become 
uncovered,  and  all  that  can  be  exi)ected  is  that  the  company 
will  inspect  its  lines,  and  repair  defects  as  early  as  prac- 
ticable. The  particular  defect  in  insulation  in  this  case 
which  is  complained  of  was  of  long  standing,  and  by  a 
careful  inspection  of  its  lines  it  would  have  been  brought 
to  its  notice. 

By  city  ordinance  806,  Council  Series,  the  legal  duty  of 
the  defendant  is  specified. 

Section  8  of  the  ordinance  provides  that  ail  splices  or 
joints,  wherever  the  same  may  occur,  shall  be  thoroughly 
soldered,  after  such  joint  or  splice  is  made,  and,  in  addi- 
tion thereto,  shall  fee  well  and  thoroughly  wrapped  with 
kerite  tape  or  other  insulating  material,  so  as  to  produce 
perfect  insulation  at  such  joint  or  splice.  This  ordinance 
was  a  contract  with  each  and  every  inhabitant  of  the  city. 
The  defendant's  standard  of  duty  was  fixed  by  it,  and  it  is 
the  same  under  all  circumstances,  and  its  omission  is 
nei^lect. 

The  first  requirement  of  the  plaintiffs  was  to  show  the 
existence  of  this  duty  which  they  alleged  had  not  been  per- 
formed, and  having  shown  this,  they  must  show  a  failure 
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to  i)erfonn  the  duty,  and  thus  establisli  negligence  on  the 
part  of  the  defendant. 

It  is  an  affirmative  fact,  the  presamption  being,  nntil  the 
contrary  appears,  that  every  person  will  perform  the  duty 
«njoiaed  by  law  or  imposed  by  contract.  Cooley,  Torts,  • 
669,  661. 

In  many  cases  evidence  of  the  injury  done  makes  out  a 
prima  fade  case  ;  for  instance,  where  a  bailee  returns  in  an 
injured  condition  an  article  which  has  been  loaned  to  him, 
or  where  a  passenger  on  a  railway  train  is  injured  without 
fault  on  his  part. 

The  city  ordinance  does  not  specify  at  what  particular 
localities  splices  shall  be  perfectly  insulated.  On  all  parts 
of  the  line  of  defendant  company  where  they  occur  the 
duty  is  specified. 

The  wire  of  defendant  was  spliced,  and  was  not  insulated, 
as  required  by  the  ordinance.  It  passed  over  a  roof,  to 
which  i)eople  in  adjoining  rooms  had  access,  and  where,  in 
the  course  of  time,  mechanics  must  go  to  make  repairs,  or 
laborers  to  sweep  off  or  clean  the  roof. 

It  was  the  duty  of  the  company,  independent  of  any 
statutory  regulation,  to  see  that  their  lines  were  safe  for 
those  wbo  by  their  occupations  were  brought  in  close  prox- 
imity to  them. 

In  this  respect,  and  in  this  particular  case,  we  are  of 
the  opinion  that  the  defendant's  negligence  caused  the 
death  of  Clements. 

But  notwithstanding  this  fault  of  defendant,  if  the  evi- 
dence shows  that  the  plaintiff  himself  was  guilty  of  negli- 
gence contributory  to  the  injury,  he  cannot  recover. 

The  question  is  whether  the  act  of  the  party  injured  had 
a  natural  tendency  to  expose  him  directly  to  the  danger 
which  resulted  in  the  injury  complained  of. 

If  the  plaintiff  could,  by  the  exercise  of  reasonable  care, 
at  or  just  before  the  happening  of  the  injury  to  him,  have 
avoided  the  same,  he  cannot  recover  damages  for  the 
injury. 

VOL.  IV— 26. 
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When  the  action  of  both  parties  mnst  have  concnrred  to 
produce  the  injory,  it  devolves  upon  the  plaintiff  to  show 
that  he  was  not  himself  fcnilty  of  negligence. 

He  mnst  show  affirmatively  that  he  was  in  the  exercise 
of  due  and  reasonable  care  when  the  injury  happened.  40 
An.  787;  83  111.  364;  19  Conn.  666;  78  N.  Y.  480;  101 
Mass.  456. 

This  proof  need  not  be  direct,  but  may  be  inferred  from 
the  circumstances  of  the  case.  104  Mass.  137 ;  41  Aju  964  ; 
2  Thompson,  Negligence,  1178. 

The  deceased,  Clements,  was  lawfully  on  the  gallery 
roof.  He  was  engaged  in  a  service  that  necessarily  required 
him  to  run  the  risk  of  coming  in  contact  with  defendant's 
wires,  either  by  stepping  over  them  or  going  under  them« 
It  is  probable  that  the  latter  mode  was  the  most  convenient, 
and  there  is  no  evidence  that  in  so  doing  he  incurred  any 
greater  risk. 

The  wires  were  visible,  and  to  all  appearances  were 
safe. 

The  great  force  that  was  being  carried  over  the  wires 
gave  no  evidence  of  its  existence.  There  was  no  means  for 
a  man  of  ordinary  education  to  distinguish  whether  the 
wire  was  dead  or  alive.  It  had  all  the  appearance  of 
having  been  properly  insulated.  From  this  fact  there  was 
an  invitation  or  inducement  held  out  to  Clements  to  risk 
the  consequences  of  contact. 

He  had  a  right  to  believe  they  were  safe,  and  that  the 
company  had  complied  with  its  duties  specified  by  law. 

He  was  required  to  look  for  patent,  and  not  latent,  defects. 
Had  he  known  of  the  defective  insulation,  and  put  himself 
in  contact  with  the  wire,  he  would  have  assumed  the  risk. 

The  defect  was  hidden,  and  the  insulation  wrapping  was 
deceptive.  It  is  certain,  had  it  been  properly  wrapped, 
Clements  would  not  have  been  killed.  His  death  is  conclu- 
sive proof  of  the  defect  of  the  insulation  and  the  negligence 
of  the  defendant. 

He  exercised  reasonable  care  in  going  under  the  wire  in 
the  performance  of  his  duty,  as  he  had  a  right  to  believe. 
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from  external  appearances,  that  the  wire  was  safe.  His 
action  was  such  as  not  to  tend  to  expose  himself  directly  to 
the  danger  which  resulted  in  the  injury.  In  fact,  there 
was  no  apparent  danger. 

But  it  is  urged  that  Clements  was  cautioned  to  keep 
away  from  the  wires  by  his  employer,  Brady,  and  his  failure 
to  do  so  was  gross  carelessness  on  his  part. 

The  evidence  on  this  point  is  as  follows : 

^'  Q.  Did  you  call  Clement's  attention  to  the  wires  ? 

A«  No,  sir ;  I  cautioned  him  to  be  careful  of  the  wires. 
Every  man  goes  over  a  roof  must  keep  away  from  the 
wires. 

Q.  It  is  the  business  of  a  man  who  goes  over  a  roof  to 
keep  away  from  them  ? 

A.  Yes,  sir. 

Q.  Did  he  understand  that  business  ? 

A.  Yes,  sir. 

Q.  Did  you  caution  him  that  morning  to  keep  away  from 
the  wires. 

A.  Yes,  sir." 

Clements'  attention  was  not  directed  to  any  particular 
danger  from  the  wires.  No  apparent  defect  was  pointed 
out  to  him. 

The  admonition  to  him  was  only  of  a  danger  which  he 
knew  to  exist,  according  to  the  statement  of  Brady,  before 
he  advised  him  to  be  cautious  of  going  near  the  wires,  or  to 
keep  away  from  them. 

There  was  only  that  instinctive  dread  of  danger  which 
overtakes  one  when  he  approaches  a  railroad  track.  The 
track  in  itself  is  not  dangerous,  and  is  only  made  so  by  the 
passage  of  a  train  of  cars  over  it.  They  announce  their 
approach,  and  hence  a  person,  before  he  attempts  to  cross 
the  track,  must  exercise  great  caution,  stop  and  listen,  and 
look  up  and  down  the  track.  Having  done  this,  if  a  train 
approaches  silently,  without  the  accustomed  signal,  and 
injures  him,  he  would  be  entitled  to  recover  damages  for 
the  injury.  Curley  v.  Railroad  Company,  40  An,  817; 
Brown  v.  Railroad  Company/,  42  An.  350. 
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The  electric  wires  gave  no  signal  of  danger.  Listening 
would  not  have  revealed  any  danger.  It  is  hidden  and 
silent.  But  they  are  disarmed  of  danger,  if  properly 
insalated.  By  looking,  one  can  see  if  there  are  evidences 
of  insulation. 

If  there  are  evidences  of  it,  and  no  defects  are  visible 
after  careful  inspection,  one  whose  employment  brings  him 
in  close  proximity  to  the  wire,  and  which  he  has  to  pass, 
either  over  or  under  it,  is  not  guilty  of  contributory  negli- 
gence by  coming  in  contact  with  it,  unless  he  does  it 
unnecessarily,  and  without  proper  precautions  for  his  safety. 

It  cannot  be  said  that  when  Clements  went  on  the  roof 
to  repair  it  he  went  into  the  presence  of  known  danger,  and 
assumed  the  hazards  of  the  employment. 

The  employment  was  not  dangerous.  The  wires,  if  prop- 
erly insulated,  as  above  stated,  would  have  been  harmless. 
It  was  only  a  remote  danger,  which  he  had  to  risk,  and 
this  depending  upon  the  fact  whether  or  not  the  defendant 
company  had  done  its  duty  as  specified  by  law.  The  external 
appearances,  the  only  indication  of  performed  duty  to  which 
Clements'  attention  could  be  fixed,  were  guaranties  that  the 
defendant  company  had  done  its  duty.  These  appearances 
assured  him  that,  in  the  performance  of  his  work  in  sweep- 
ing the  roof,  it  was  not  dangerous  for  him  to  risk  going  ovei 
or  under  the  wire.  Bomar  v.  Railroad  Company^  43  An. 
988. 

Even  in  the  presence  of  a  known  danger,  to  constitute 
contributory  negligence  it  must  be  shown  that  the  plaintiff 
voluntarily  and  unnecessarily  exposed  himself  to  it,  unless 
it  is  of  that  character  that  the  plaintiff  must  assume  the 
risk  from  the  very  nature  of  the  danger  to  which  he  is 
exposed. 

From  the  appearance  of*  the  wire,  its  wrapping  with  in- 
sulated tape,  and  the  known  duty  of  the  defendant  to  pro- 
tect the  insulation  of  this  particular  splice  or  joint,  Clem- 
ents had  no  reason  to  anticipate  danger,  except  from  the 
fault  of  the  defendant  company. 
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Thia  fanlt  was  the  cause  of  his  death,  and  his  act  in 
passing  under  or  over  the  wire  was  too  remote  to  give  it  the 
character  of  contributory  negligence. 


NoTB. — The  foregoing  ten  caaee  are  similar  In  the  xeqpeot  that  aU  aie 
brought  for  the  reooTeiy  of  damages  on  aoooant  of  injury  by  eleotrio 
•hock.  The  only  cases  thus  arising,  proTiously  reported  in  this  seiiesy  maj 
be  found  at  pp.  477  and  491  of  vol.  S. 


Chablxs  Ugola  ▼.  West  Ein>  Stbeibt  B  ailwat  Coxpant. 

Ma$9aehuattt9  Supreme  Judioial  Court,  Jan.  J^  1S94. 

aeO  Mass.  851.) 

INJUBT  BT  KLBCTBICAL  ▲PPUANOB.—NsaLiaSNOB. 

An  iron  ear  used  to  attach  a  guy  to  a  trolley,  to  keep  the  latter  in  positioD 
around  a  curve,  having  broken,  a  portion  fell  upon  and  injured  the 
plaintiff.  Held,  that  an  instruction  to  the  jury  that  upon  this  fact, 
standing  alone,  they  should  find  the  defendant  negligent,  was  proper. 

Appeal  by  defendant  from  judgment  of  Sui>erior  Conrt, 
Suffolk  county,  upon  a  verdict  for  plaintiff.  Facts  stated 
in  opinion. 

AT.  F.  Dickinson^  Jr.^  and  W.  B\  SpratU,  for  the  de- 
fendant. 

/.  D.  Lang  and  C.  B.  Ibdd^  for  the  plaintiff. 

Babkbr,  J. :  The  plaintiff,  while  driving  on  Park  Square, 
in  Boston,  was  struck  by  a  broken  iron  attached  to  a  wire 
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gay.  The  iron  waa  part  of  an  ear,  used  to  clasp  a  trolley 
wire  and  apply  to  it  a  strain  from  the  guy,  in  order  to  keep 
the  trolley  wire  in  place  around  a  curve  and  over  the  de- 
fendant's track.  The  ear  broke  with  the  strain,  and  one 
part  of  it  fell,  striking  the  plaintiff  on  the  head.  As  to 
these  facts  there  was  no  dispute  at  the  trial,  and  there  was 
no  other  evidence  that  the  defendant  was  in  fault.  There 
was,  however,  other  evidence,  introduced  by  the  defendant, 
that  it  was  not  guilty  of  negligence,  tending  to  show  that 
the  break  was  a  clean  break,  bright  in  color  and  appearance, 
and  that  the  iron  was  sound  all  through,  with  no  flaw  or 
defect  in  it,  and  also  that  the  whole  apparatus  was  manufac- 
tured and  put  up  by  a  manufacturer  of  the  highest  reputa- 
tion ;  that  the  ear  and  guy  constituted  the  best  and  strongest 
device  known  at  the  time  for  keeping  trolley  wires  in  place ; 
that  the  defendant  employed  a  corps  of  competent  sui)erin- 
tendents,  foremen,  and  inspectors,  who  inspected  the  whole 
line  weekly,  including  the  cars  and  their  attachments  ;  and 
that  this  particular  part  of  the  line  had  been  inspected 
within  a  week  prior  to  the  accident. 

The  exceptions  taken  were  to  certain  portions  of  the 
charge  to  the  jury,  which  the  defendant  contends  were 
wrong  in  two  respects ;  first  as  to  the  weight  which  the 
jury  should  give  to  the  happening  of  the  accident  itself 
as  evidence  of  the  defendant's  negligence;  and  next  be- 
cause the  charge  held  the  defendant  to  too  high  a  degree  of 
care. 

1.  The  part  of  the  charge  which  the  defendant  contends 
is  objectionable  on  the  first  ground  is  the  sentence  in  which 
the  presiding  justice,  after  having  recited  the  manner  in 
which,  as  was  conceded,  the  accident  occurred,  and  having 
said  that  if  nothing  further  appeared  it  would  be  com- 
petent for  the  jury  to  find  negligence  on  the  part  of  the 
defendant,  further  said,  '^The  plaintiff  must  prove  negli- 
gence, but  when  he  proves  the  facts  to  which  I  have  called 
your  attention,  and  nothing  else  appears  in  the  case,  a  jury 
may  well  find,  and  should  find,  negligence  on  the  part  of 
the  defendant  corporation."     In  our  opinion,  this  was  a 
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correct  statement  of  the  law.  No  one  but  the  defendant 
was  responsible  for  the  safety  of  its  apparatus,  and  from 
the  circamstances  of  the  accident  it  would  not  be  reason- 
able to  infer  that  it  was  due  to  the  careless  or  wilful  act  of 
any  third  person,  or  to  any  cause  except  the  failure  of  the 
apparatus  to  support  the  strain  to  which  it  was  subjected 
in  the  use  for  which  it  was  designed  and  which  was  made 
of  it  by  the  defendant.  If  the  defendant  should  offer  no 
explanation  of  the  breaking,  and  no  evidence  that  it  had 
taken  pains  to  make  the  apparatus  safe,  the  only  proper 
inference  would  be  that  it  had  not  taken  reasonable  care  to 
make  the  apparatus  safe,  and  the  jury  should  find  negli- 
gence on  its  part. 

Aside  from  this,  the  charge  was  not  open  to  exception 
because  of  the  sentence  quoted,  for  the  reason  that  the  sen- 
tence, other  facts  than  those  with  which  it  dealt  having 
been  testified  to,  did  not  purport  to  give  the  rule  which  the 
jury  were  to  apply  to  the  question  of  the  defendant's  negli- 
gence, but  was  a  preliminary  statement  calling  the  atten- 
tion of  the  jury  to  the  degree  of  weight  and  importance  to 
be  attached  to  certain  admitted  facts  (see  Durant  v.  B^irt^ 
98  Mass.  161, 168),  and  the  charge  further  clearly  instructed 
them  to  consider  the  question  of  the  defendant's  negligence 
in  the  light  of  all  the  evidence  in  the  case. 

2.  The  charge  was  correct  in  its  statement  of  what  would 
be  reasonable  care  on  the  part  of  the  defendant.  The  jury 
were  instructed  that  in  determining  that  question  they 
should  ^^  take  into  consideration,  as  one  of  the  most  import- 
ant things,  the  apparent  danger — what  would  be  likely  to 
happen  if  there  was  a  failure  to  use  proper  care.  If  the 
danger  is  a  danger  of  causing  the  loss  of  life,  causing  death 
or  serious  bodily  injury  to  persons  traveling  upon  the 
street,"  they  were  told  they  might  "properly  say  that  rea- 
sonable care  would  be  a  high  degree  of  care,  because  it 
would  be  the  degree  of  care  commensurate  with  the  appar- 
ent danger."  These  instructions  were  in  accordance  with 
the  rule  often  stated  by  this  court,  as  in  Hutchinson  v. 
Boston  Gas  Light  Co.,  122  Mass.  219,  222,  "that  the  vigi- 
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lance  and  attention  required  mnst  conform  to  the  nature 

of  the  emergency  and  the  danger  to  which  others  may  be 

exposed,  and  is  always  to  be  judged  of  according  to  the 

subject  matter,  the  danger  and  force  of  the  material  under 

the  defendant's  charge.^' 

Exceptions  overrrded. 

NOTC— See  note  to  Clevtiand  y.  Banffor  8L  Bn^^po^ 


SOTJTHWBSTSSlf  TELEGRAPH    ft    TSLEPHOinB    COXPAlirr 

AL.  V.  John  T.  Crank. 

Stocu  Court  of  Civil  AppeaU^  January  17 f  1S94» 

(37aW.R.88.) 

INJUBT  BT  TBLEPHONB  WIBB  OTBB  BAUiWAT  TBAOK. 

▲  hrakeman  having  been  injured  by  beinB  swept  from  the  top  of  a  car 
where  he  was,  in  the  line  of  hia  duty,  without  negligence  on  his  part» 
held,  that  both  the  telephone  company  whioh  negligently  maintained 
the  wire  suspended  too  low,  and  the  receiver  of  tikie  raflroad  company, 
which  employed  the  plaintiff,  were  jointly  liable  for  the  injury,  and  that 
the  latter  could  not  recover  over  from  the  former. 

Appeal  by  defendants  from  a  judgment  for  i>ersonal 
injuries  for  negligence,  rendered  at  District  Courts  Grayson 
oounty.    Facts  stated  in  opinion. 

Bead  A  Dillard^  for  appellant  Dillingham. 

John  W.  Wrap  J  for  appellant^  Southwestern  Telegraph 
and  Telephone  Company. 

RandeU  A  Wolfe^  for  appellee. 
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LiGHTFOOT,  C.  J.:  The  following  statement  is  substan- 
tially correct:  Appellee  was  in  the  employ  of  certain 
railway  companies  hereinafter  named.  In  his  amended 
pleading,  filed  July  15,  1891,  in  said  cause,  he  made  Charles 
Dillingham,  receiver  of  the  Houston  &  Texas  Central  Rail- 
way Company,  the  Ft.  Worth  &  New  Orleans  Railway 
Company,  the  Texas  Central  &  Northwestern  Railway  Com- 
pany, and  the  telephone  company,  joint  defendants.  lie 
alleged  his  employment  as  brakeman  on  a  construction 
train,  and  further  alleged  that  he  was  in  their  general 
employment  and  service,  and  also  of  defendant,  Central 
Texas  &  Northwestern  Railway,  and  while  so  engaged  in 
the  scope  of  his  duties,  and  while  standing  on  the  top  of  a 
moving  box  car  on  or  about  July  16,  1890,  in  the  city  of 
Waxahachie,  Ellis  county,  Tex.,  he  collided  with  a  tele- 
phone wire  where  the  same  crossed  said  Ft.  Worth  &  New 
Orleans  Railway,  and  was  thrown  to  the  ground,  and  per- 
manently and  painfully  injured,  etc.  Apx>ellee  charged  that 
the  consequences  were  produced  (1)  by  the  gross  negligence 
of  defendants'  railways  and  said  receiver  *^  in  running  and 
causing  to  be  run,  and  permitting  said  train  of  cars  on  said 
railway  track  under  said  wires,  which  were  too  low  for  a 
train  to  pass  with  safety  to  those  upon  it,  and  constructing, 
operating  and  maintainingsaid  railway  under  said  wire,  and 
permitting  said  wire  to  be  too  low ;  (2)  by  the  gross  negli- 
gence and  want  of  ordinary  care  on  the  part  of  the  tele- 
phone company  in  placing,  keeping,  using,  and  maintain- 
ing said  wire  over  and  too  near  said  railway  track, 
regardless  of  the  safety,'*  etc.,  *'and  in  the  improper  con- 
struction and  want  of  repair  of  said  wires;"  (3)  The  joint 
wrong  consisted  in  such  want  of  proper  construction  and 
want  of  repair  of  the  telephone  wires,  and  the  operation  of 
the  train  on  the  railway  ti-ack,  and  the  condition  of  the 
track,  etc.,  ^'that  the  condition  of  the  line  of  wire  and 
railway  was  known  to  the  defendants,  or  could  have  been 
known,"  etc.,  but  was  unknown  to  appellee.  Defendant 
Dillingham's  amended  answer  consisted  of:  First,  general 
demurrer ;   second,  general  denial ;    third,    that  appellee 
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had  notice  of  the  condition  of  the  wire,  and  assumed  all 
risks  therefrom,  and  was  guilty  of  contributory  negligence 
in  not  avoiding  injury ;  fourth,  that  if  the  appellee  sus- 
tained injury  through  the  negligence  of  either  of  the 
defendants,  it  was  through  the  negligence  of  the  telephone 
company  in  constructing  and  maintaining  its  wire  too  low, 
and  permitting  one  of  its  wires  to  become  loose  and  hang 
down,  as  alleged  in  plaintiffs  i)etition.  He  prayed,  in 
case  judgment  was  rendered  against  him,  that  he  have 
judgment  over  against  defendant  telephone  company. 
Defendant  telephone  company's  amended  answer  con- 
sisted :  First,  of  general  demuiTer  ;  second,  special  excep- 
tion,  contending  there  was  no  joint  injury  shown,  no  co- 
operation, etc.,  as  to  the  injury  and  supposed  acts  of 
negligence,  to  make  defendants  jointly  liable,  etc.;  thud, 
a  general  denial ;  fourth,  notice  of  the  condition  of  the 
wire,  and  the  assumption  by  appellee  of  the  risks  and 
hazards  incident  to  his  employment;  fifth,  contributory 
negligence  on  the  part  of  the  appellee,  on  account  of  his 
knowledge  of  the  condition  of  the  wire,  and  means  of 
knowledge  at  hand,  and  his  failure  to  exercise  that  degree 
of  care  that  an  ordinarily  prudent  man  would  exercise 
under  like  circumstances,  whereby  he  proximately  contrib- 
uted to  his  supposed  injuries ;  sixth,  defendant's  plant  in 
said  Waxahachie  was  erected  and  constructed  as  long  ex- 
perience had  demonstrated  was  fit  and  proper,  and  as 
similar  systems  are  and  have  been  erected  ;  that  the  plant 
was  in  the  lawful  use  of  the  street  upon  which  it  was 
erected,  and  was  so  built  and  constructed  as  not  to  incom- 
mode the  traveling  public  in  the  legitimate  and  lawful  use 
of  said  street ;  that  the  wire  had  been  erected  in  1883,  and 
defendant  since  that  time  used  all  reasonable  effort,  and 
such  as  is  ordinarily  used,  to  keep  said  wire  in  condition, 
as  was  incumbent  upon  defendant.  It  further  answered, 
if  the  wire  was  too  low  to  i)ermit  a  person  standing 
upon  the  top  of  a  box  car  to  pass  safely  underneath,  it 
had  no  knowledge  thereof ;  and,  answering  pleading  of 
its    co-defendant    Dillingham    for    judgment  over   and 
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against  it,  it  demnrred  generally  to  said  receivers'  plead- 
ings, and,  for  plea  in  bar,  said  it  made  all  of  the  alle- 
gations embraced  in  the  preceding  plea  in  bar  a  park 
of  its  answer  to  said  receiver's  plea,  and,  in  addition 
thereto,  said  farther  that  said  railway  was  constmcted 
long  subseqaent  to  defendant's  line  of  wire  and  plant  in 
said  city ;  that  it  was  constructed  and  erected  with  due 
care,  and  so  as  not  to  incommode  the  public  in  the  use 
of  the  streets,  and  that  it  had  no  knowledge  that  the  wire 
was  too  low,  if  such  was  the  fact  ( that  its  co-defendants  had 
used  and  operated  the  line  of  railway  underneath  said  wire 
for  about  five  years  without  murmur  or  objection  ;  that  the 
managers  of  said  railway  and  employes  had  peculiar  means 
of  knowledge  by  reason  of  the  fact  that  they  continually 
operated  their  train  beneath  the  wire,  and  knew  of  its  con- 
dition, and  that  the  defendant  telephone  company  was  with- 
out knowledge  of  any  character  that  said  wire  was  too  low, 
if  it  was,  and,  if  too  low,  defendant  railways  ought  to  have 
notified  appellant  telephone  company.  Defendants  Central 
Texas  &  Northwestern  and  Ft.  Worth  &  New  Orleans 
Railways  filed  pleas  in  abatement,  special  demurrers  reach- 
ing the  question  of  jurisdiction  of  the  District  Court  of 
Grayson  county,  also  touching  the  question  of  a  joint  wrong. 
Insisting  there  was  not  such  as  would  authorize  a  joint 
cause  against  all  the  defendants'  general  denial,  and  special 
plea  in  bar,  in  substance  such  as  their  co-defendant  Dilling- 
ham had  filed  September  30,  1891.  A  trial  before  a  jury 
resulted  in  a  verdict  and  judgment  in  favor  of  the  last  two 
named  defendants  on  their  plea  in  abatement,  and  in  favor 
of  appellee  against  defendant  Charles  Dillingham,  receiver, 
and  the  Southwestern  Telegraph  &  Telephone  company,  for 
the  sum  of  $6,600,  denying  judgment  over  against  the  tele- 
phone company  in  favor  of  defendant  Dillingham.  From 
this  judgment  both  the  defendant  Dillingham,  receiver, 
and  tiie  telephone  company  have  appealed. 

The  facts,  as  found  by  us  under  the  evidence,  are  sub- 
stantially as  follows :  At  the  time  of  the  inquiry,  July  16, 
1890,  appellee,  John  T.  Crank,  was  a  brakeman  on  a  con- 
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4.  The  verdict  and  judgment  are  amply  sostained  hj  the 
facts  proved,  and  we  think  the  jnstioe  of  the  ease  waa 
reached,  and  the  judgment  is  aflbmed. 


NoxB.— 8m  note  to  n«xt 


Lena  T.  Clevblaito  t.  Bangob  Stbext  Saxlvtat.' 

Maine  Supreme  Judicial  Courtt  FA.  14^  m^ 

(86  Me.  282.) 
Elbctrio  stbbbt   bailwat.— Maintbnanob   or    poua.— Fuasnaiiiie 

HOBSB.—  NbQUOBNGB. 

The  facts  that  a  street  railway  oompanj  has  legislative  authority  to  oper- 
ate its  cars  by  the  overhead  trolley  electric  system,  and  has  located  its 
poles  under  municipal  direction  authorized  by  law,  do  not  in  absence  of 
any  provision  of  law  to  that  effect,  absolve  it  from  lial»lity  for  negli- 
gence in  the  maintenance  of  its  poles. 

In  the  case  at  bar,  it  appeared,  however,  that  by  a  general  law,  companies 
maintaining  poles  for  electrical  purposes  were  liable  for  injuries  caused 
thereby,  and  municipal  corporations  were  not  by  said  law  absolved 
from  liability  for  injuries  caused  by  poles  in  highways ;  and  by  its  char- 
ter the  defendant  company  was  obliged  to  indemnify  the  oity  against 
such  liability. 

Verdict  for  plaintiff  in  action  for  personal  injuries  sustained. 

Action  for  damages  for  personal  injury.  Plaintiff's 
horse  being  frightened  at  an  electric  car  operated  by 
defendant,  shied,  the  carriage  was  thrown  against  one  of 
defendant's  poles,  and  plaintiff  sustained  injuries.  It  was 
claimed  that  the  pole  was  an  unlawful  obstruction. 

Appeal  by  defendant  below. 

The  city  ordinance  of  Bangor  is  as  follows : 

Chapter  40,  g  1.  **  Bangor  Street  Railway,  a  corporation  duly  established 
by  law,    *    *    *    is  hereby  authorueed  and  licensed  to  locate,   build 
equip  and  maintain  a  street  railway  in  the  city  of  Bangor,  for  the  soi<3 
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purpose  of  transporting  passengen  and  their  baggage,  oars  to  be  nm  bj 
eleotrioal  or  animal  power,  and  to  locate  and  maintain  single  or  doable 
lines  of  poles  on  any  street  where  its  traoks  may  be  laid,  etc* 

Sea  8.  But  no  poles  shall  be  placed  or  wires  strung  until  the  location  of 
such  poles  and  wires  shall  be  approved  by  the  mayor  and  street  engineer. 

The  material  parts  of  defendant's  charter  are  given  in 
the  opinion. 

Charles  P.  Stetson  and  P.  H.  Oillan,  for  plaintiff. 
LanghtoTty  Clergne  A  Masarh,  for  defendant. 

■ 

LiBBRT,  J. :  Case  to  recover  for  a  personal  injury  which 
the  plaintiff  alleges  she  received  on  Exchange  street, 
Bangor,  by  reason  of  the  negligence  of  the  defendant  in 
erecting  and  maintaining  a  pole  to  sustain  its  trolley  wires, 
at  such  a  i)oint  and  in  such  a  manner  in  said  street  as  to 
make  it  dangerous  for  public  travel. 

In  his  charge  the  court  instructed  the  jury  as  follows : 
''The  plaintiff  must  prove  first  that  this  defendant  com- 
pany was  at  fault  in  the  particular  thing  complained  of, 
that  the  defendant  company  fell  short  of  the  duty  of  a 
prudent,  careful  man,  that  they  did  not  have  that  regard 
for  the  public  safety  and  for  the  chances  of  accident  that 
they  should  have  had  as  prudent  men  and  managers. 

*'  Second.  She  must  prove  that  this  particular  fault  of 
the  defendant's,  which  she  claims  to  have  shown  you, 
caused  her  the  injury  of  which  she  complains.  Because,  of 
course,  if  this  fault  of  the  company  did  not  cause  her  the 
injury,  she  has  no  cause  of  complaint  against  them. 

*^  She  must  prove  the  defendant's  fault,  that  the  defend- 
ant's fault  caused  the  injury,  and  also  prove  besides  that 
no  fault  of  hers,  or  of  the  person  in  whose  care  she  was  at 
thetime,  contributed  to  the  injury,  or  helped  cause  it. 

"  I  further  instruct  you  that  they  were  bound  in  so  plac- 
ing them  to  have  due  regard  to  the  rights  of  the  public, 
and  to  have  had  due  forethought  as  to  the  needs  of  the 
public  and  the  danger  to  the  public,  and  that  they  were  so 
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bonnd  in  placing  their  i>ost8  as  to  not  unnecessarily  or  nn- 
reasonably  endanger  any  person  traveling  in  that  yicinity. 

^'I  will  add  this:  That  the  defendant  might,  perhaps, 
have  been  justified  in  patting  the  pole  there,  at  the  time 
they  placed  it  there,  and  not  have  been  justified  in  main- 
taining it  there,  afterwards ;  and  they  may  have  been  in 
fault  in  the  placing  as  well  as  in  the  maintaining.  *  *  * 
Assuming  the  defendants  to  be  thoughtful,  careful  and 
watchful  men,  if  it  became  apparent  after  the  i>ole  was 
placed  there  that  it  was  in  a  dangerous  place  and  was  doing 
harm,  they  would  then  be  bound  to  rectify  the  mistake  if  it 
was  one." 

The  defendant,  however,  contended  that  if  it  located  and 
maintained  the  i>ole  in  questior  in  the  public  street  in 
accordance  with  the  provisions  of  its  charter  and  the  ordi- 
nance of  ^the  city  of  Bangor,  it  was  legally  justified  ;  and 
proof  of  negligence  in  doing  so  would  not  subject  it  to  an 
action  by  a  traveler  damaged  thereby  ;  and  requested  the 
court  to  instruct  the  jury  as  follows :  ^'  That  if  the  pole  in 
question  was  located  and  maintained  in  acco];dance  with 
the  provisions  of  the  charter  of  the  company  and  the  ordi- 
nance of  the  city  licensing  the  company  to  erect  and  main- 
tain poles,  then  the  i>ole  was  not  a  legal  obstruction,  and 
the  plaintdfF  cannot  recover."  This  request  was  not  given, 
and  was  properly  refused  as  not  expressing  the  law  of  the 
case. 

A  careful  examination  of  defendant's  charter  and  the 
city  ordinance  discloses  nothing  which  expressly  or  by 
implication  relieves  the  company  from  liability  for  injuries 
caused  by  n^ligence  or  want  of  care  in  erecting  and 
maintaining  its  poles  when  licensed  by  the  city  council, 
but  rather  the  contrary.  Section  four  of  the  charter  creates 
a  Uen  on  all  property  of  said  railway,  to  take  precedence  of 
any  mortgage,  in  favor  of  the  city  of  Bangor  to  secure  said 
city  for  any  sum  it  may  be  liable  to  pay  on  account  of  any 
damages  to  person  or  prox>erty  occasioned  by  any  n^li- 
gence  or  fault  of  said  railway  during  construction  or  opera- 
tion. 
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Tlie  case  seems  to  be  within  the  provisions  of  statnte  of 
1885,  chapter  378. 

Section  1.  Every  company  incorporated  for  the  transmiflsion  of  intelli« 
genoe,  heat,  light  or  power  by  electricity ;  and  all  persons  and  associations 
engaged  in  such  business,  shall  be  subject  to  the  duties,  restrictions  and 
liabilities  prescribed  in  this  act. 

Sec.  8.  When  an  injury  is  done  to  person  or  property  by  the  potU,  wires, 
or  other  apparatus  of  any  company,  person  or  association  mentioned  in 
Motion  one,  such  company,  person  or  association  shall  be  responsible  in 
damages  to  the  person  injured.  If  the  same  be  erected  on  a  highway  or 
town  way,  the  city  or  town  shall  not  by  reason  of  anything  contained  in 
this  act.  or  done  thereunder,  be  discharged  from  its  liability* 

4 

The  law  as  stated  in  the  charge,  requiring  the  plaintiff 
to  prove  the  damage  to  be  from  the  negligence  or  fault  of 
the  defendant,  was  sufficiently  favorable  to  it. 

A  careful  examination  of  the  evidence  reported  satisfies 
as  that  it  was  sufficient  to  authorize  the  verdict. 

Exceptions  and  motion  overruled. 


NOTB. —  In  the  three  cases  preceding  this  note,  the  causes  of  action  were 
for  injuries  from  electrical  appliances,  but  not  due  to  shock,  nor  to  negli* 
gence  in  the  management  of  electric  railways,  the  latter  being  under  con- 
sideration in  a  subsequent  series  of  cases  in  this  volume.  The  foUowing 
are  abstracts  of  opinions  in  cases  of  the  same  general  nature : 

In  Arkan$a$  Telephone  Co,  ▼.  Ratteree,  ArkjMia^  Supreme  Court* 
March  18, 1S93  (57  Ark.  429),  the  action  was  for  damages  for  injuries 
caused  by  the  servants  of  a  telephone  company  letting  a  wire  fall  in  a 
street,  thus  causing  the  plaintiff's  horse  to  jump  and  throwing  plaintiff 
from  the  wagon.  Held,  that  the  above  facts  were  prima  facie  proof  of 
negligence.  The  plaintiff  was  in  the  rear  of  his  wagon,  the  horse  stand- 
ing in  the  street,  and  a  deaf  mute  boy  being  left  on  the  seat.  Held,  that 
the  question  of  contributory  negligence  was  one  to  be  left  to  the  jury. 

In  Johueon  v.  N.  W.  Teleph.  Exch.  Co.,  Minnesota  Supreme  Court, 
June  89, 1898  (56  N.  W.  Rep.  829),  the  injuries  for  which  the  action  was 
brought  were  caused  by  the  falling  of  a  telephone  pole  on  account  of  the 
cutting  of  the  guy  wires  by  the  owner  of  a  building  to  which  they  had 
been  attached.  It  was  held  that  the  evidence  in  the  case  did  not  require  a 
finding  that  the  tail  of  the  pole  was  due  to  the  manner  in  which  the  guy 
wires  were  removed. 

VOL.   IV— 26. 


^ 
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In  Postal  Tel.  Cable  Cb.  v.  Zopjl,  Tennessee  Supreme  Court,  Jan.  18, 1804 
(24  S.  W.  Rep.  888),  the  action  was  brought  to  recover  for  injuries  caused 
to  plaintiff's  daughter  by  falling  upon  a  pole  which  defendant  had  left  in 
a  highway,  preparatory  to  erecting  it.  The  pole  lay  in  such  a  position 
that  to  pasB  directly  from  the  road  to  the  gate  leading  to  plaintifiTs  house 
it  was  necessary  to  cross  it.    Judgment  upon  verdict  for  plaintiff  affirmed. 


Mary  Flood,  as  administratrix,  &c.,  Respondent,  v.  Thk 
WKdTKKN  Union  Tklegraph  Company,  Appellant. 

New  York  Court  of  Appeaia,  March  i,  IS9f. 

(181  N.  Y.  608.) 
Injury  to  employe  of  telegraph  oompant. 

A  telegraph  company  does  not  insure  the  safety  of  its  employes.  They 
assume  the  known  and  ordinary  risks  of  their  employment,  and  are 
bound  to  know  that  the  cross-arms  of  telegraph  poles  are  not  intended 
to  bear  a  man's  weight. 

A  lineman,  who  had  been  in  the  employment  of  a  telegraph  company  for 
many  years,  an  lineman  and  as  inspector,  and  was  familiar  with  its 
appliances,  by  bearing  his  whole  weight  upon  a  cross-arm,  broke  it,  was 
thrown  to  the  ground  and  killed. 

The  company  was  not  shown  negligent  in  either  the  erection  or  mainte- 
nance of  the  arm.. 

Held,  that  no  cause  of  action  arose  to  the  personal  representative  of  the 
lineman  by  reason  of  his  death  thus  caused. 

APPRA.L  from  judgment  of  General  Term,  Third  Depart- 
ment, entered  upon  an  order  affirming  a  judgment  for  plaint- 
iff upon  a  verdict  and  an  order  denying  motion  for  a  new 
trial.     The  facts  sufficiently  appear  in  the  opinion. 

Louis  Marshall,  for  appellant. 

A.  T.  Benedict,  for  respondent. 

Earl,  Ch.  J.:  The  plaintiff  seeks  to  enforce  liability  upon 
the  defendant  for  the  death  of  the  intestate  because  of  its 
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negligence  as  to  the  cross-arm  which  broke  under  hit 
weight.  We  have  carefully  read  and  weighed  the  evidence 
contained  in  this  record  and  are  unable  to  find  any  showing 
culpable  negligence  adequate  to  sustain  this  judgment. 

The  defendant  did  not  insure  the  safety  of  its  employes. 
It  was  bound  only  to  use  reasonable  and  ordinary  care  to 
provide  for  them  a  safe  place  to  do  their  work,  and  they 
assumed  the  ordinary  risks  of  the  employment  in  which 
they  were  engaged.  The  cross-arms  of  telegraph  poles, 
manifestly  from  their  usual  size  and  strength,  are  not 
intended  to  bear  the  whole  weight  of  any  person,  and  yet 
the  evidence  shows  that  persons  engaged  in  fixing  them  and 
placing  wires  upon  them,  do  sometimes  rest  their  weight 
upon  them.  It  must  always  be  a  hazardous  venture  for  a 
man  to  sit  on  the  outer  end  of  one  of  these  cross-arms 
engaged  in  pounding  near  the  end  with  a  hammer.  When 
the  arm  is  new  and  perfect  this  may  be  done  with  safety. 
But  it  must  always  be  attended  with  great  danger,  and  it  is 
unnecessary,  as  the  work  can  be  done  without  resting  the 
whole  weight  upon  the  arm. 

There  was  no  negligence  in  furnishing  and  putting  up 
this  arm  originally.  It  was  of  the  material  and  of  the  size 
and  apparent  strength  and  safety  then  in  use  by  all  tele- 
graph companies,  and  so  far  as  appears,  such  arms  have 
been  found  adequate  for  any  purpose.  For  some  time 
before  the  accident  the  defendant  had  been  using  larger 
and  stronger  arms  to  carry  heavier  wires,  and  only  for  that 
purpose.  There  was  a  system  of  inspection  for  the  arms 
when  purchased,  and  it  does  not  appear  that  there  was  any- 
thing in  the  external  appearance  of  this  arm  when  new 
which  indicated  any  defect  or  weakness,  or  that  there  was 
any  defect  therein  discernable  by  any  ordinary  inspection. 

This  a;rm  had  been  in  use  for  about  six  years,  and  during 
all  that  time  had  perfectly  answered  its  purpose.  There 
was  no  proof  showing  how  long  such  an  arm  ought  to  last 
or  be  used.  The  defendant  had  a  system  of  inspection 
which  appears  to  have  been  all  that  was  practicable.  Its 
inspectors  went  along  the  line  of  telegraph  poles  and  wires. 
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and  carefally  looked  at  them  and  tried  the  poles  to  see  if 
they  were  still  strong  and  adequate.  They  were  provided 
with  arms  so  that  if  they  discovered  any  that  were  iusufB- 
cient  they  could  replace  them.  They  were  not  expected  tu 
climb  up  every  i)ole  and  examine  the  arms  thereon.  Such 
an  inspection  would  be  manifestly  impracticable  and 
unnecessary.  The  linemen  all  discharge  their  duties  in  the 
daytime.  They  have  frequent  occasion  to  climb  the  polea 
and  work  about  the  arms,  and  obviously  they  are  the 
persons  who  are  expected  to  see  the  condition  of  the  arms, 
and  if  they  find  them  insufficient  to  replace  them,  or  to 
report  the  fact.  It  is  the  obvious  duty  of  every  lineman 
before  going  upon  one  of  these  arms  many  feet  above  the 
earth  to  inspect  it  for  his  own  safety. 

The  intestate  had  been  in  the  employment  of  the  defend- 
ant for  several  years,  part  of  the  time  as  foreman  of  the 
gang  of  men  engaged  in  inspecting  defendant's  lines,  and 
part  of  the  time  as  lineman  engaged  in  the  ordinary  duties 
pertaining  to  that  employment.  He  had  all  the  opportunity 
which  any  inspector  could  have  to  know  the  condition  of 
this  arm,  having  frequently  inspected  that  i)ortion  of  the 
defendant's  line  where  this  arm  was.  He  saw  it  when  he 
went  upon  it,  and  careful  insi>ection  was  the  first  thing 
then  suggested  to  him.  He  knew  that  he  was  in  a 
place  of  danger,  and  thus  was  bound  before  resting 
his  weight  upon  the  arm  to  examine^  it  to  see  if  it 
was  sound  and  probably  adequate  to  support  him.  He 
knew  precisely  how  the  defendant  inspected  its  i)oles  and 
the  arms  on  them,  and  that  it  was  not  its  custom  to  cause 
the  arms  on  the  poles  to  be  inspected  by  some  one  climbing 
up  the  poles,  and  hence  as  to  him  carelessness  in  not  inspect- 
ing the  arms  cannot  be  attributed  to  it.  He  knew  that  no 
one  knew  the  condition  of  the  arm  which  broke  better  than 
he  did,  and  no  one  in  fact  knew  better  than  he  its  sufficiency 
to  bear  his  weight.  If  he  gave  the  matter  a  thought,  he 
knew  that  he  must  rely  upon  his  own  judgment  in  placing 
his  weight  upon  the  arm ;  but  before  placing  his  weight 
thereon  he  ought  to  inspect  it  and  see  if  it  was  sound  and 
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strong  enough  to  hold  him,  and  that  he  had  no  right  to  rely 
upon  the  judgment  or  inspection  of  any  other  person. 
Under  such  circumstances  it  is  impossible  to  perceive  how 
the  death  of  the  intestate  can  be  charged  to  the  defendant. 
Leary  v.  B.  &  A,  H.  H.  Co.,  139  Mass.  680 ;  Ooodnaw  v. 
Walpole  Emery  MilfSy  146  id,  261.  If  the  intestate  was 
not  careless  in  placing  his  weight  upon  that  arm,  how  can 
it  be  said  that  the  defendant  was  careless  in  permitting  him 
to  do  so  ? 

Without  a  more  extended  notice  here  of  the  evidence, 
giving  the  plaintiff  the  benefit  of  all  the  facts  proved,  and 
all  the  reasonable  inferences  f ronji  them,  w^  think  she  failed 
to  sustain  the  cause  of  action  alleged  by  her. 

The  judgment  should,  therefore,  be  reversed  and  a  new 
trial  granted,  costs  to  abide  event. 

]FiNGH,  Peckham  andMAYz^ABD,  JJ.,  concur.  Andrews, 
Gray  and  O'Brien,  JJ.,  dissent. 

Judgment  reversed.    . 

NoTB. —  Earlier  caaes  upon  the  subject  of  the  dutj  of  electrical  oom- 
paniea  toward  their  emplojes  may  be  found  in  vol.  2  of  this  series,  indexed 
under  title  "  Injuries  from  Electrical  Apparatus." 

In  W,  U,  Tel.  Co,  t.  Jenkins,  Georgia  Supreme  Ck>urt,  ICarch,  1898  (93 
Ga.  898),  the  action  was  by  a  widow  to  recover  damages  for  death  of  her 
husband.  The  complaint  aUeged  that  be  was  a  lineman  in  defendant's 
employ  ;  that  when  injured  he  was  removing  wires  from  telegraph  poles ; 
that  the  usual  and  necessary  way  to  do  such  work  was  to  climb  the  poles ; 
that  while  so  engaged,  under  orders,  and  in  careful  discharge  of  his  duties, 
he  was  by  negligence  of  the  defendant  thrown  from  the  pole  and  fataUy 
injured ;  that  he  was  not  negligent,  and  that  the  accident  was  caused  by 
defendant's  negligence  in  having  rotten  and  insecure  poles,  the  defect 
having  been  concealed  from  and  being  unknown  to  him.  Held,  good  on 
demurrer. 

In  Jennie  BeardMlejf  v.  Minneapolis  St  Ry,  Co.,  Minnesota  Supreme 
Court,  Sept.  7, 1898  (54  Minn.  504),  the  action  was  for  damages  for  the 
death  of  the  motorman  on  an  electric  car,  who  was  thrown  from  the  car 
when  it  "  bucked  "  and  the  car  ran  over  him.  It  was  claimed  that  the 
bucking  of  the  car  was  caused  by  the  negligence  of  the  company,  which, 
knowing  the  defective  condition  of  the  car,  continued  to  use  it.  It 
appeared  that  the  defect  was  in  the  field  coiLs  in  the  rear  motor.  Held, 
that  there  was  sufficient  evidence  to  warrant  a  verdict  for  the  plaintiff. 

In  Larimer  y,  St.  Paul  Ry.  Co.,  Minnesota  Supreme  Court  (48  Minn. 
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891),  the  plaintiff,  while  acting  as  a  oondnctor  on  the  electrio  railway  of 
the  defendant,  canght  his  foot  between  the  irons  by  which  the  motor  car 
was  coupled  to  the  trailer.  The  defendant  was  charged  with  negligence 
in  providing  cars  with  defectiTe  motive  power.  The  ''Sprague  Motor" 
was  in  use,  and  the  particular  ground  of  complaint,  as  discloeed  by  the 
evidence,  was  that  there  was  no  *'  resistance  coil "  used  in  connection  with 
the  motor,  the  purpoee  of  which  is  to  enable  a  car  to  be  started  more 
gradually  than  without  it.  The  court  submitted  to  the  jury  the  question 
whether  upon  the  evidence  the  defendant  was  responsible  by  reason  of  not 
providing  a  resistance  coil.  Held,  that  this  was  error,  it  not  appearing 
that  such  device  was  known  at  the  time  in  question. 


Karl  A.  Corlin  v.  West  End  Strbvt  Railway  Company. 

MoMoehusettM  Supreme  Judicial  Courts  June  97, 1891. 

(154  Mass.  197.) 

ELBCTRIO  8TBBKT  RAILWAT.— DUTT  TO  PASSBNaSBS.  —  OONTBIBUTORT 

KBOLIGBNCE. 

It  is  not  contributory  negligence  as  matter  of  law  for  a  passenger  to 
attempt  to  board  an  electric  street  railway  car  while  the  car  is  in  motion. 

Appeal  by  plaintifF  from  a  judgment  entered  upon  the 
▼erdict  of  a  jury,  under  the  direction  of  the  court  that 
upon  the  evidence  plaintiff  could  not  recoyer. 

Action  to  recover  for  personal  injuries  sustained  by  a 
person  who,  having  signalled  an  electric  street  railway  car 
to  stop,  attempted  to  board  it  before  it  had  completely 
stopped. 

(?.  H.  Syther^  for  the  plaintiff. 

■  F.  DickinsoTiy  Jr.^  and  S.  Willision^  for  the  defendant 


Knowlton,  J. :  It  was  admitted  by  the  defendant,  at 
the  argument,  that  there  was  evidence  on  which  the  jury 
might  have  found  that  the  defendant  was  negligent.    The 


MASSACHUSETTS,  1891.  407 

C  n'lm  V.  Railway  Co. 

only  ground  on  which  it  was  contended  that  the  ruling  of 
the  court  should  be  sustained  was  the  alleged  absence  of 
evidence  that  the  plaintiff  was  in  the  exercise  of  due  care. 
The  defendant  conceded  that  the  mere  fact  that  the  plaintiff 
was  getting  on  a  street  car  propelled  by  electricity  while  it 
was  in  motion  did  not  show  negligence  on  his  part,  but 
argued  that  the  court  should  take  judicial  notice  that 
street  cars  propelled  by  electricity  often  run  at  a  rate  of 
speed  which  makes  it  dangerous  for  passengers  to  attempt 
to  get  upon  them,  and  that  the  plaintiff  failed  to  show  that 
this  car  was  not  so  running.  It  has  often  been  held  that  the 
fact  that  a  horse  car  is  in  motion  does  not  make  it  negli- 
gent, as  matter  of  law,  for  a  passenger  to  attempt  to  get 
upon  it,  although  we  can  imagine  cases  in  which,  on 
account  of  the  rate  of  speed,  or  for  other  reasons,  it  would 
be  negligence  in  law  for  a  person  of  ordinary  strength  and 
Ability  to  do  so.  Meesel  v.  Lynn  A  Boston  Railroad^  8 
Allen,  234 ;  Murphy  v.  Union  Railway ^  118  Mass.  228 ; 
McDonough  v.  Metropolitan  Railroad^  137  Mass.  210; 
Briggs  v.  Union  Street  Railway y  148  Mass.  72.  There 
is  nothing  in  the  bill  of  exceptions  to  show  that  any 
different  rule  should  be  applied  than  if  the  car  had  been 
a  horse  car,  moving  at  the  same  rate  of  speed.  It  is  to  be 
inferred  that  the  car  was  designed  for  the  transportation  of 
I)assengers  from  place  to  place  along  the  public  streets,  and 
was  to  take  them  up  and  leave  them  as  requested.  There 
were  no  platforms  or  other  conveniences  for  getting  on  or  off 
jaXong  the  route,  and  if  there  was  a  rule  requiring  the  car 
to  be  stopped  to  receive  and  discharge  passengers  only  at 
designated  places,  the  bill  of  exceptions  does  not  show  it. 
On  the  question  whether  the  plaintiff  was  using  due  care, 
such  a  rule  would  be  immaterial,  unless  he  knew  it,  or 
•ought  to  have  known  it.  It  is  probable  that  the  car  could 
be  as  easily  controlled  as  a  horse  car,  and  we  see  no  reason 
for  applying  to  it  a  rule  of  law  which  is  not  applicable  to 
horse  cars.  The  plaintiff  described,  in  a  general  way,  his 
own  conduct,  the  conduct  of  the  driver,  and  the  motion  of 
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the  car  just  before  and  at  the  time  of  the  accident.  He 
did  not  give  in  express  terms  his  estimate  of  the  ratio  of 
speed  at  which  the  car  was  going.  If  a  jury  conld  prop- 
erly have  foand  from  his  testimony  that  he  was  acting  as 
men  of  ordinary  prudence  are  accustomed  to  act  in  getting 
on  the  car  under  the  circumstances,  the  ruling  of  the  court 
was  erroneous. 

It  has  been  held  that  the^absence  of  evidence  of  the  partic- 
ulars of  a  plaintilTs  conduct  is  not  fatal  to  his  recovery 
where  negligence  of  the  defendant  is  shown,  and  where  it 
appears  in  general  that  the  plaintiff  was  in  the  line  of  his 
duty,  in  a  place  where  no  particular  act  of  precaution  was 
required,  and  where  it  does  not  api>ear  that  he  was  guilty 
of  any  act  of  negligence.  In  such  a  case,  it  may  be  inferred 
that  he  was  ordinarily  careful.  Maguire  v.  jRUchburg 
Railroad,  146  Mass.  379. 

In  the  present  case,  the  plaintiff  testified  that,  when  the 
car  approached  him,  he  signalled  to  the  driver  to  stop  by 
raising  his  hand,  and  that  the  driver  looked  straight  at 
him  and  made  a  motion  with  the  motor  crank ;  that  it 
seemed  to  him  that  the  car  slackened  its  speed,  and  as  it 
was  slacking  up  he  put  his  right  hand  on  the  railing  to  get 
on,  but  the  car  shot  forward  as  he  took  hold  of  the  railing, 
and  he  fell  to  the  ground.  Being  asked  whether  the  car 
had  stopped  when  he  put  out  his  hand  to  get  on,  he 
answered,  ''Not  to  a  dead  stop."  There  was  some  evi- 
dence tending  to  show  that  the  speed  of  the  car  was  dim- 
inished just  before  the  plaintiff  attempted  to  get  on,  and 
was  then  suddenly  increased  ;  and  we  cannot  say,  as  matter 
of  law,  that  the  plaintiff  was  negligent.  We  think  it  was 
a  question  for  the  jury,  on  all  the  evidence,  whether  he  was 
using  such  care  as  ordinary  persons  are  accustomed  to  use 
under  like  circumstances.  There  is  much  to  indicate  that 
the  car  was  going  too  fast  to  give  the  plaintiff  an  opp( :  - 
tunity  to  get  upon  it  safely,  and  that  he  ought  not  to  li.n  3 
tried  to  get  on ;  but  in  the  opinion  of  a  majority  of  the 
court,  the  question  presented  by  his  account  of  the  circam- 
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stances  is  one  of  fact  rather  than  of  law,  and  it  should  hare 
been  submitted  to  the  jnry. 

BxcqdicnB  sustained. 

Nan.— See  note  to  Kennedif  t.  OUff  ofLanmngt  pott 


JOLTBT    StBXBT    BaILWAT    COMPANY  V.   MaBT    Dt700AN. 

lUinaU  AppeUate-CourtB,  Dee.  IS,  JM9S. 

(45  DL  App.  450.) 
EuBOTBio  STBXBT  aAn;wAT.— Dimr  TO  PAflBBHOSBB.— Nbouobncb  Ann 

OONTRIBUTOBY  NEOUOENOB. 

It  Ib  oontributory  negligence  as  matter  of  law  for  a  person  to  attempt  to 
board  an  electric  street  car  while  the  car  is  in  motion. 

The  same  role  does  not  apply  where  the  car  was  stationary  when  the  person 
started  to  board  it,  but  suddenly  started  before  she  got  on  board. 

Where  a  street  oar  has  been  stopped  at  a  point  usual  for  taking  on  passen- 
gers, the  duty  devolving  upon  those  in  charge  of  the  oar  of  giving  ample 
opportunity  for  safely  mounting,  is  not  limited  to  the  person  or  persons 
who  may  have  signalled  the  car.  It  is  their  duty  to  stop  a  sufficient 
time  for  others  desiring  to  take  passage  to  do  so  safely.  If  they  do  not 
and  the  car  suddenly  starts  while  one  is  in  the  act  of  getting  on  and  he 
is  thereby  injured,  the  street  car  company  is  guilty  of  negligence. 

Appeal  from  judgment  of  Circuit  Court,  Will  oounty. 
Case  and  facts  stated  in  opinion. 

Egbert  Phelps^  for  appellant. 

-R  AfeerSj  for  appellee. 

Mr.  Justice  Harkeb:  Appellee  was  injured  while  at- 
tempting to  take  passage  on  one  of  appellant's  electric  cars. 
She  sued  in  case,  claiming  damages  on  account  of  the  neg- 
ligence of  appellant  in  suddenly  starting  the  car  while  she 
was  in  the  act  of  getting  on,  whereby  she  was  violently 


410  AMERICAN  ELECTRICAL  CASES.       [vol.  4 

Railway  Co.  t.  Duggan. 

thrown  to  the  ground.     The  case  was  tried  by  a  jury  and  a 

verdict  returned  for  appellee,  fixing  her  damages  at  $3,000. 

A  remittitur  of  $1,000  was  entered,   a  motion  for  a  new 

trial  overruled,  and  a  judgment  rendered  for  $2,000  and 
costs. 

It  is  contended  by  the  appellant  that  the  car  was  in 
motion  when  appellee  attempted  to  mount  it ;  that  she  was 
guilty  of  such  gross  negligence  in  holding  upon  the  car 
while  in  motion  instead  of  letting  loose  of  it,  as  she  might 
have  done  and  thereby  saved  herself  injury,  as  to  preclude 
her  from  a  recovery,  and  that  the  proximate  cause  of  her 
injury  was  her  stepping  upon  her  dress  and  tripping  her- 
self. If  she  met  her  injury  while  attempting  to  mount  a 
moving  car  the  injury  was  attributable  to  her  ovm  negligence, 
and  she  could  not  recover  for  it.  Upon  this  point  there  was 
a  sharp  conflict  in  the  testimony.  The  car  was  in  charge 
of  a  motorman  alone.  It  had  stopped  to  take  passengers 
at  a  point  on  JefFerson  street  (a  leading  thoroughfare  in  the 
city  of  Joliet),  where  appellee  had  frequently  taken  pas- 
sage before.  It  had  been  signalled  by  another  lady,  who 
entered  the  car,  appellee  following  closely  in  the  rear.  Ap- 
pellee testified  that  the  car  was  standing  still  at  the  time 
she  attempted  to  mount  it ;  that  just  as  she  had  one  foot 
upon  the  step  and  her  hand  on  the  hand-rail,  the  car  started 
suddenly,  and  that  she  was  thereby  dragged  several  feet 
and  thrown  to  the  ground.  She  is  corroborated  by 
two  eye  witnesses  to  the  injury,  Mrs.  Conway  and  Thomas 
Carlin..  As  opposed  to  these  three  witnesses,  appel- 
lant introduced  two,  who  testified  that  the  car  was  in 
motion  at  the  time  appellee  attempted  to  mount  it. 
The  jury  were  warranted  in  finding  that  the  car  did  not 
start  until  after  appellee  had  her  foot  upon  the  step  and 
her  hand  on  the  railing.  By  continuing  her  hold  upon 
the  car  after  it  started  was  appellee  guilty  of  such  contrib- 
utory nefrlirrence  as  to  preclude  her  from  a  recovery?  The 
agitatior  anl  excitement  which  the  sudden  starting  of  the 
car  doul: less  produced  upon  the  mind  of  appellee  would 
appear  to  be  sufficient  reason  for  not  holding  her  legally 
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reeponsible  for  contributory  negligence.  The  trying  circum- 
stances under  which  she  had  been  placed  by  the  negligent 
and  wrongful  act  of  appellant  precluded  that  exercise  of 
judgment  of  which  the  human  mind  is  capable  under  less 
exciting  conditions.  Apropos  is  the  language  of  Mr.  Justice 
McAllister,  in  C.  A  A.  R.  R.  Co.  v.  Becker,  76  111.  25 : 
**  When  the  defendant  has  been  guilty  of  negligence,  but 
seeks  to  defend  on  the  ground  that  the  party  injured  might 
have  avoided  the  injury  by  the  exercise  of  ordinary  care 
and  caution,  it  sometimes  happens  in  such  cases  that,  as  a 
direct  and  immediate  cause  of  the  defendant's  negligence, 
the  party  injured  was  placed  in  a  position  of  compulsion  and 
sudden  surprise,  bereft  of  independent  moral  agency  and 
opportunity  of  reflection.  In  such  a  case,  it  would  be 
against  the  common  judgment  of  mankind  to  hold  the 
injured  party  either  morally  or  legally  responsible  for  con- 
tributory negligence. 

We  are  inclined  to  believe  from  the  evidence  that  appel- 
lee stepped  upon  her  dress  after  the  car  started,  and  that 
her  fall  was  aided  thereby  ;  but  if  the  jury  were  correct  in 
finding  that  the  car  started  after  she  had  partially  mounted, 
it  is  immaterial  whether  she  stepped  on  it  in  an  effort  to 
get  on  the  car  or  while  being  propelled  along  the  ground  by 
its  motor.  It  is  contended  that  appellant  can  not  be  held 
for  negligence  because  appelele  had  not  signalled  the  motor- 
man  or  placed  herself  in  such  a  i)osition  as  necessarily  to 
indicate  to  him  that  she  intended  to  take  passage.  The  car 
had  been  signalled  by  another  lady  and  stopped  for  the 
purpose  of  taking  on  that  particular  passenger — not  pas- 
sengers generally — insists  counsel  in  his  argument.  Hie 
facts  appear  that  although  the  car  had  been  signalled  by 
•but  one  person,  it  stopped  at  a  place  usual  for  taking  on 
passengers  and  appellee  was  following  closely  in  the  rear 
of  the  person  who  did  signal.  The  car  was  in  charge  of  a 
motorman  alone.  It  devolved  upon  him  to  exercise  the  same 
care  and  caution  in  allowing  i>assengers  opportunity  to 
safely  mount  and  alight,  as  are  required  of  both  conductor 
tind  motorman  on  a  car  so  manned.    It  was  his  duty  before 
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starting  his  car  to  see  whether  any  person  other  than 
the  one  who  had  signalled  was  in  the  act  of  taking  passage. 

Where  a  street  car  had  been  stopped  at  a  point  nsoal  for 
taking  on  passengers,  the  duty  devolving  on  those  in  chaige 
of  the  car  of  giving  ample  opportunity  for  safety  mounting 
is  not  limited  to  the  person  or  persons  who  may  have 
signalled  the  car.  It  is  their  duty  to  stop  a  sufficient  time 
for  others  desiring  to  take  i)assage  to  do  so  safely.  If  they 
do  not  and  the  car  suddenly  starts  while  one  is  in  the  act  of 
getting  on  and  he  is  thereby  injured,  the  street  car  company 
is  guilty  of  negligence. 

We  do  not  think  the  damages  are  excessive.  The  court 
committed  no  error  in  modifying  appellant^s  tenth  instruc- 
tion. There  was  no  such  defect  in  the  declaration  as  could 
be  taken  advantage  of  on  motion  in  arrest  of  judgment. 
The  judgment  will  be  affirmed. 

Jvdgmerd  affiarmed. 

NOTB.— See  note  to  K<avMd^  ▼.  City  of  Lan^iin^,  jmmI 


John  B.  Cogswell,  Respondent,  y.  Wbst  Stbxxt  akd 
North  End  Electric  Railway  Company,  Appellant 

WoMfnqUm  Supreme  Court,  Oet.  II,  199$. 

(6  Wash.  46.) 

Elbctrio  street  railway.— Duty  to  PABSBNasBS.— NiauoBraB. 

An  electric  street  railway  company  mast  expect  to  be  held  to  a  greater 
degree  of  responsibility  than  ever  attended  the  use  of  the  horse  car. 

In  an  action  to  recover  for  injuries  occasioned  to  a  passengier  who  was 
riding  upon  the  running  board  of  a  car  by  a  plank  striking  him,  the 
following  questions  of  fact  being  involved:  (1)  Did  the  company  place 
the  plank  on  the  track  in  the  position  where  it  struck  the  plaintiff  7  (2) 
Did  it  inspect  its  track  with  reasonable  frequency  ?  (8)  Did  the  motor- 
man  keep  a  sufficient  lookout  ?  (4)  Was  the  brake  deficient  ? —  it  appear- 
ing that  tlie  company  frequently  carried  more  passengers  than  could  be 
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seated ;  that  the  accident  occurred  on  a  long  strip  of  straight  track  and 
down  grade,  where  the  motormen  were  in  the  habit  of  letting  cars  go  bj 
giavity ;  and  that  at  the  time  of  the  accident  the  car  was  running  from 
15  to  20  miles  an  hour,  which  the  company  did  not  consider  an  unreason- 
able rate, —  it  was  not  error  to  instruct  the  jury  that  the  company  was 
liable  to  the  plaintiff  if  the  injury  done  him  could  have  been  avoided  by 
extraordinary  care  and  vij^^ilance. 
It  was  not  contributory  nef^ligence  for  the  plaintiff  to  ride  upon  the  mn- 
niiig  board,  under  the  circumstances. 

Appkal  by  defendant  below  from  jadginent  of  Superior 
Court,  King  county,  for  personal  injuries.  The  facts  are 
sufficiently  stated  in  that  part  of  the  opinion  here  printed, 
or  indicated  in  the  head-note. 

Bnrke^  Sliepard  &  Woods  and  Charles  Shepard^  tot 
appellant. 

James  B.  Howe  and  /.  W.  Corson^  for  respondent. 

The  opinion  of  the  court  was  delivered  by  Stilrs,  J.: 

4.  Running  through  the  charge  a&  given,  the  court  in- 
structed the  jury,  in  substance,  that  the  appellant,  as  a 
common  carrier  of  passengers,  was  liable  to  the  respondent  if 
the  injury  done  to  him  conld  have  been  avoided  by  extra- 
ordinary care  and  vigilance  on  the  part  of  the  appellant,  its 
agents  and  employes.  Substantially,  the  instructions  on 
this  point  were  the  same  as  those  usually  given  in  cases  of 
iojnriee  upon  steam  railroads.  It  has  long  been  the  trule 
that  when  carriers  undertake  to  convey  persons  by  the 
powerful  and  dangerous  agency  of  steam,  public  policy  and 
safety  require  that  they  be  held  to  the  greatest  possible 
eare  and  diligence.  Philadelphia^  etc.  Jt.  R.  Co.  v.  Derby^ 
14  How.  486 ;  Steamboat  New  World  v.  King^  16  How. 
460 ;  Pennsylvania  Co.  ▼.  Roy,  102  U.  S.  461.  But  the 
appellant  maintains  that  it  should  not  be  placed  within  the 
category  of  steam  railroad  cases,  hnt  should  be  held  only 
to  the  lessf'r  degree  of  car^  i'.v[uired  of  horse  railroad  com- 
panies.    It  was  said  in    Ungefr  v.  Forty-second  St.  £lc.  R. 
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H.  Co.  61  N.  Y.  497,  that  the  same  degree  of  care  and  skill 
was  not  required  of  carriers  of  passengers  by  stage  coaches 
as  was  required  of  steam  railroad  companies,  and  that 
for  the  same  reason  it  was  not  required  of  carriers  of  pas- 
sengers upon  street  cars  drawn  by  horses.  Probably  the 
correct  rule  in  all  such  cases,  whether  the  method  of  toins- 
portation  be  steam^  electricity,  compressed  air,  horses,  oi 
any  other  power,  is  as  well  stated  in  that  case  as  any  whert^, 
viz.,  that  the  degree  of  care  required  In  any  case  must  have 
reference  to  the  subject  matter,  and  must  be  such  as  a  man 
of  ordinary  prudence  and  capacity  may  be  expected  to 
exercise  in  the  same  circumstances.  In  some  cases  this 
rule  will  require  the  highest  degree  of  care,  and  in  others 
much  less. 

There  were  four  questions  of  fact  involved  in  this  case : 
(1)  Did  the  appellant  deposit  the  plank  on  the  traick  in  the 
position  where  it  struck  the  respondent?  (2)  Did  it 
inspect  its  track  with  reasonable  frequency  ?  (3)  Did  the 
motorman  keep  a  sufficient  lookout  ?  (4)  Was  the  brake 
deficient  ?  In  any  one  of  these  matters  it  was  certainly 
not  improper  to  say  to  the  jury  that  the  railroad  company 
should  exercise  at  least  a  very  high  degree  of  care,  since  it 
appears  that  it  was  at  this  time  frequently  carrying  over 
this  track  such  numbers  of  passengers  in  open  cars  that 
they  could  not  be  supplied  with  seats ;  that  the  track  was 
straight  for  a  long  distance,  and  on  a  down  grade ;  that  it 
was  the  custom  of  the  motormeii  to  allow  the  car  to  run 
down  the  grade  by  gravity,  leaving  it  dependent  for  stop- 
page almost  entirely  upon  the  brake,  and  that  it  was  not 
considered  by  the  company  unreasonable  for  the  car  to  run 
along  the  place  in  question  at  a  rate  of  from  fifteen  to 
twenty  miles  an  hour.  The  lowest  estimate  of  the  rate  of 
speeed  of  this  car  made  by  any  witness  was  of  the  motor 
man,  who  put  it  at  about  sixteen  miles  an  hour.  Other 
witnesses  think  it  was  running  at  twenry-five  miles  an 
hour.  If  there  are  any  circumstances  where  a  carrier  of 
this  kind  should  be  required  to  keep  its  track  clear,  its 
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motorman's  eyes  open,  and  ite  brakes  in  perfect  order,  they 
are  certainly  presented  in  this  case. 

Since  the  decisions  which  fixed  the  liabilities  of  horse 
railroads  were  made,  and  within  very  recent  years,  elec- 
tricity as  a  motive  power  for  propelling  street  cars  has 
come  into  general  nse,  and  bnt  few  cases  are  to  be  found  in 
the  books  relating  to  them.  *  A  horse  car  is  very  little 
different  from  a  stage  coach,  or  any  other  wheeled  vehicle 
drawn  by  horses,  but  an  electric  car  differs  from  a  horse 
car  in  many  respects  as  greatly  as  does  a  steam  car.  In  the 
course  of  judicial  treatment  the  operators  of  such  vehicles 
must  expect  to  be  held  to  a  greater  degree  of  responsibility 
than  ever  attended  the  use  of  the  now  almost  obsolete 
horse  car. 

8.  Respondent  could  find  no  other  place  to  locate  himself 
on  the  car  but  the  footboard  running  along  the  side  of  the 
car,  because  the  car,  which  was  an  open  one  with  seats  run- 
ning crosswise,  was  full,  as  was  all  the  standing  room  on 
the  platforms  and  on  both  the  footboards.  No  objection 
was  made  by  any  agent  of  the  appellant  to  his  taking  that 
position,  and  it  was  shown  to  be  a  common  thing  for  pas- 
sengers on  appellant's  cars  to  ride  in  that  way.  There 
might  be  some  injuries  to  which  such  action  on  the  part  of 
a  passenger  would  b^  justly  said  to  contribute,  but  they  are 
not  of  the  class  of  injuries  here  in  question. 

Akbbrs,  C.  J.,  and  Hoyt,  J.,  concur. 
Scott,  J.,  reads  for  afl&rmance  of  judgment. 
Dunbar,  J.,  writes  dissenting  opinion. 


NoiB.— See  note  to  Kennedy  ▼.  Oity  of  Lansing,  poaL 
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Thx  CrrizEirs'  Street  Railway  Compant  t.  Spahr. 

Indiana  AppeUaU  Court,  Feb.  98^  tns. 
(7  Ind.  App.  23.) 

■LBOTBIO   8TEKIT    RAILWAY.— DUTT   TO    PAflSENOKBS.— NBOUaBNGB    AHl 

OOMTBIBUTORT  NEOLOOOrOB. 


/ 


A  complaint  in  an  action  for  damages  for  personal  injuries,  which  contains 
the  allegations  that  the  defendant  owned  and  operated  an  electric  street 
railway ;  that  it  was  in  the  habit  of  requiring  passengers  to  board  its 
cars  while  in  motion ;  that  plaintiff  hailed  the  car  as  it  approached  a 
street  crossing ;  that  the  car  slowed  up,  as  plaintiff  believed  and  had  a 
right  to  belieTS,  for  t^  purpose  of  allowing  him  to  board  it ;  that  while 
attempting  to  board  it  he  was  thrown  to  the  ground  and  injured  by  th$ 
car  being  suddenly  and  negligently  started  up :  that  he  wan  not  notified 
that*  he  could  not  ride  on  the  car,  and  that  he  was  free  from  negli^nce, 
states  a  cause  of  action  sufficiently,  at  least,  to  meet  a  motion  to  dismiss 
after  verdict  rendered. 

In  such  an  action  no  different  rule  of  diligence  for  the  protection  of  the 
traveling  public  applies  to  an  electric  street  railway  company  tiian  to  one 
operating  a  horse  railway. 

It  is  not  contributory  negligence  as  matter  of  law  to  attempt  to  board  a 
moving  electric  street  car. 

f^ROM  the  Marion  Sapreme  Court. 

H.  C.  Allen^  for  appellant. 

W.  P.  Mshbacky  W.  P.  Kappes^  and  H.  DaiUy^  for 
appellee. 

Gavin,  J.:  The  complaint,  so  far  as  it  is  material  to  be 
stated,  alleges,  in  substance,  that  appellant  was  owning  and 
operating  an  electric  street  car  line  over  the  streets  of 
Indianapolis  ;  that  it  so  conducted  its  said  busiuesss  as  to 
require  those  using  its  cars  to  get  on  and  off  while  the 
cars  were  in  motion;  that  on  the  3rd  day  of  November, 
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1891,  while  appellee  was  waiting  to  take  a  car  at  a  street 
crossing,  which  was  a  usual  and  proper  place  to  enter  its 
cars,  a  motor  car,  with  trailer  attached,  in  charge  of  appel- 
lant's  servants,  approached  the  crossing,  and  as  it 
approached,  the  appellee  '^  notified  those  in  charge  thereof 
that  he  desired  to  get  on  said  car  and  ride  down  town;" 
that  as  the  cars  neared  the  crossing  they  slowed  up,  for  the 
purpose,  as  appellee  thought,  and  had  a  right  to  believe,  of 
allowing  plaintiff  and  others  who  were  waiting,  to  get  on 
tiie  cars,  and  as  the  trailer  came  opposite  to  him,  appellee 
started  to  get  on  the  same,  and  would  have  got  on  easily 
had  it  not  been  for  defendant's  conduct  as  hereinafter  set 
forth  ;  that  to  get  on  the  car  appellee  took  hold  of  the 
handle,  and  just  then,  and  before  he  got  on,  or  had  time 
to  get  on  the  car,  defendant  negligently,  suddenly,  and 
with  a  violent,  quick  jerk,  greatly  increased  the  speed  of 
said  car  without  any  notice  or  warning  to  him,  and  he  was 
thereby  jerked  from  his  feet  and  thrown  to  the  ground, 
and  severely  injured,  without  any  fault  or  negligence  on  his 
part  contributing  thereto  ;  that  he  was  not  notified  he  could 
not  ride  on  said  cars.     Whereby  he  was  damaged,  etc. 

The  sufficiency  of  the  pleading  was  not  questioned  until 
after  verdict,  and  for  that  reason  the  same  degree  of  strict- 
ness is  not  to  be  applied  to  it  as  would  be  required  had  it 
been  tested  by  demurrer.  Harris  v.  State,  ex  rel.y  123  Ind. 
372  ;  Laverty  v.  State^  exrel.^  109  Ind.  217;  EUiott's  App. 
Proced.,  section  473. 

The  sufficiency  is  questioned  here  on  the  ground  that  it 
fails  to  show : 

1st.  Any  invitation,  express  or  implied,  from  appellant 
to  appellee  to  become  a  passenger. 

2nd.  Knowledge  by  appellant' s  agents  of  appellee' s  inten- 
tion to  attempt  to  board  the  car. 

3rd.  Facta  from  which  appellant's  servants  might  reason- 
ably have  known  of  this  intention. 

4th.  Freedom  from  negligence  on  the  part  of  apx>ellee. 

Except  as  to  the  motive  .power  being  electricity  instead 
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of  liomes,  the  facts  as  found  in  the  case  of  Conner  r. 
OUi§€$is  Street  Railway  Co.,  105  Ind.  62,  are  sabstantially 
flimilar  to  these  in  all  essential  features,  and  the  objections 
of  coansri  aie  largely  met  by  the  language  of  the  opinion 
in  that  case :  ^^  Being  at  the  usual  plsice  where  passengers 
were  taken  up,  and  having  given  notice  to  the  i>er8on  in 
charge  of  the  car  that  he  desired  to  be  taken  up,  it  was  the 
plain  duty  of  the  driver,  or  person  in  charge,  either  to 
^ord  him  reasonable  opportunity  to  enter  the  car,  or  to 
notify  the  plaintiff,  either  by  continuing  the  rapid  pace,  or 
In  some  other  way,  that  he  would  not  be  taken.  Instead 
of  giving  any  sign  that  he  would  not  be  taken,  the  speed 
of  the  car  was  slackened,  so  that  it  was  moving  slowly 
when  he  attempted  to  get  on.  Having  received  the  signal 
and  slowed  up  in  a  manner  to  invite  the  plaintiff  to  get  on, 
it  was  a  clear  act  of  negligence  in  the  driver,  or  person  in 
charge,  not  to  observe  the  plaintiff,  if  he  did  not  observe 
him,  and,  while  he  was  getting  on  the  car,  in  a  manner  in 
which  the  defendant  usually  received  such  passengers,  to 
cause  the  car  to  be  ^  jerked '  forward,  as  the  jury  found." 

Appellant  insists  that  the  facts  show  that  the  appellee 
was  negligent,  because  the  car  was  in  motion  when  he 
boarded  it,  and  it  does  not  appear  how  slow  it  was  going, 
nor,  in  so  many  words,  that  it  was  safe  to  make  the  attempt 
Without  discussing  what  might  be  the  effect  of  the  lack  of 
such  allegations  in  the  absence  of  the  general  averment  of 
want  of  negligence  upon  the  part  of  the  appellee,  it  is  sufK- 
cient  to  say  that  there  is  nothing  in  the  facts  alleged  which 
would  overthrow  the  express  allegation  of  want  of  n^li- 
gence. 

*'  It  has,  however,  long  been  the  rule  in  this  court,  that 
unless  the  facts  specifically  stated  clearly  show  that  there 
was  contributory  negligence,  the  general  averment  will 
rescue  the  complaint  from  its  assailant."  Etansmlle^  etc.^ 
a.  R.  Co.  V.  Ciist,  116  Ind.  446;  Cincinnati,  etc.,  R.  W. 
Co.  V.  Darling,  130  Ind.  376. 

Counsel  seeks  to  control  the  case  in  hand  by  the  rules 
applicable  to  dealings  with  ordinary  railway  trains. 
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It  was  held,  in  the  Conner  case^  supra^  that  the  mlei 
applicable  to  boarding  steam  railway  trains  do  not  apply 
in  all  their  vigor  to  getting  on  street  cars  while  in  motion, 
and  this  position  is  abundantly  supported  by  authority. 
Beach  on  Cont.  Neg.,  sections  290  and  291 ;  Patterson's 
Railway  Ace.  Law,  p.  290  ;  Booth  on  Street  Railway  Law« 
section  336. 

It  is  urged  that  here  a  different  rule  governs,  because  the 
motive  power  is  different,  being  electricity  instead  of  horse 
power.  No  authority  is  cited  to  sustain  the  distinction, 
nor  are  we  able  to  see  any  ground  for  any  material  differ- 
ence in  the  rules  of  law  to  be  applied,  since  the  objects  and 
general  methods  and  purposes  of  the  street  niilway  remain 
the  same,  whatever  be  the  motive  power. 

In  Chicago  City  R.  R.  Co.  v.  Robinson  (111.),  36  Am. 
and  Eng.  R.  R.  cases,  66,  the  court,  in  considering  a  ques- 
tion of  negligence  in  a  footman's  failing  to  look,  held  that 
the  same  rule  (more  liberal  than  in  the  case  of  railway 
trains)  governed,  whether  the  cars  were  horse  cars  or  cable 
cars. 

In  Highland  Ave.  etc.,  R.  R.  Co.  v.  Burtj  92  Ala.  291,  it 
is  decided  that  the  rules  and  conditions  governing  street 
cars  run  by  a  dummy  engine  are  not  those  which  govern 
ordinary  railway  trains. 

In  Carlin  w.  West-End  Street  B.  W.  Co.,  27  N.  E.  Rep. 
(Mass.),  1,000,  this  very  question  comes  up  as  to  electric 
cars,  and  the  court  said :  "  We  see  no  reason  for  applying 
to  it  (the  electric  street  car)  a  rule  of  law  which  is  not 
applicable  to  horse  cars. 

The  complaint,  we  think,  is  therefore  good  after  verdict 
at  least,  and  this  is  all  we  are  called  upon  to  determine. 

Several  caus<^s  of  error  are  presented  under  the  motion 
for  a  new  trial. 

It  is  earnestly  contended  that  the  court  erred  in  refusing 
to  charge  the  jury,  as  requested  by  appellant,  that  *'if  you 
find  from  the  evidence  that  the  plaintiff  attempted  to  get  on 
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defendant's  car  at  the  time  of  the  alleged  injury  while  the 
car  waa  moving  at  the  rate  of  eight  miles  an  hour  or  more* 
the  plaintiff  was  thereby  gailty  of  negligence,  and  your 
verdict  should  be  for  the  defendant.'' 

This  instruction  is  based  upon  the  assumption  that  it  was 
the  duty  of  the  court  to  declare,  as  a  matter  of  law,  that 
the  act  of  api>ellee  was,  in  itself,  by  reason  of  the  cars  mov- 
ing at  this  rate,  such  negligence  as  forbade  a  recovery. 

In  Eoans  v.  Adams  Express  Co.,  122  Ind.  362  (365),  relied 
upon  to  sustain  this  i>osition,  this  rule  is  declared  :  ^' When 
the  facts  assumed  present  a  case  in  which  the  standard  of 
duty  is  fixed  and  certain,  or  where  the  measure  of  duty  as 
defined  by  law  is  the  same  under  all  circumstances,  to  omit 
the  duty  is  negligence,  and  may  be  so  declared  by  the.court ; 
or  where,  upon  a  given  hypothesis,  negligence  is  so  clearly 
defined  and  palpable  as  to  constitute  negligence  under  aU 
circumstances,  it  is  the  duty  of  the  court  to  declare  that  if 
the  facts  assumed  are  formed  from  the  evidence,  the  conclu- 
sion of  negligence  follows  as  matter  of  law." 

In  the  Cfity  ©/  Franklin  v.  Barter,  127  Ind.  448,  the 
Supreme  Court  stated  the  rule  quite  fully,  and  we  quote 
from  it :  '^  As  the  question  in  cases  where  a  municipal  cor- 
poration is  sought  to  be  held  liable  for  injuries  caused  by  a 
defect  in  a  street  is  one  of  negligence,  it  is  seldom  that 
the  court  ean  determine  the  question  as  one  of  law,  for  in 
by  far  the  greater  number  of  cases  the  question  is  a  complex 
one,  in  which  matters  of  law  blend  with  matters  of  fact.  In 
all  such  cases  the  duty  of  the  court  is  to  instruct  the  jury 
as  to  the  law,  and  that  of  the  jury  to  determine  whether, 
under  the  law  as  declared  by  the  court,  there  is  actually 
negligence.  Nor  does  this  general  rule  fail  in  all  cases 
where  the  facts  are  undisputed,  since  the  rule  has  long  been 
settled  in  this  State  that  where  an  inference  of  negligence 
may  or  may  not  be  reasonably  drawn  from  admitted  facts, 
the  case  is  ordinarily  for  the  jury  under  ^aoper  instructions ; 
but  where  only  one  inference  can  be  reasonably  drawn  from 
the  facto,  the  question  of  negligence  or  no  negligence  may 
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be  determined  by  the  court,  as  one  of  pure  law.  The  rule, 
as  we  have  outlined  it,  is  the  law  of  this  State  and  must  be 
so  accepted,  notwithstanding  expressions  occasionally  found 
in  some  of  the  cases  which  seem  to  indicate  a  different 
doctrine.  It  would  overthrow  a  long  line  of  cases  to  deny 
the  rule,  and  it  would  also  lead  to  the  subversion  of  sound 
and  salutary  principles.  In  the  old  as  well  as  in  the  recent 
cases  the  doctrine  we  here  declare  has  been  strongly  and 
explicitly  asserted,  and  to  that  doctrine  we  give  an  unwaver- 
ing and  unhesitating  adherence,  disapproving  all  statements 
which  seem  to  deny  its  soundness." 

This  doctrine,  that  while  there  is  a  class  of  cases  in  which 
the  court  will  adjudge  negligence  as  a  matter  of  law,  there 
is  another  class  where  the  question  is  to  be  submitted  to 
the  jury,  under  proper  instructions,  is  sustained  by  BcMi- 
more,  etc.  M.  R,  Co.  ▼.  Walborn^  Admr.^  127  Ind.  142, 
where  there  is  an  elaborate  opinion,  with  abundant  authori- 
ties by  Coffey,  J.,  and  also  by  Rogers  v.  Leyden^  127  Ind. 
50;  Mann  t.  Belt  R.  R.  Co.,  128  Ind.  138;  Shoder  v.  Penn- 
sylvania Co.y  130  Ind.  170;  Cleveland^  etc.  R.  W.  Co.  v. 
Harrington,  90  N.  E.  Rep.  37  (131  Ind.  426);  FarreUY. 
Waterbury  Horse  R.  Co.^  46  Am.  and  Eng.  B.  B.  Cases 
(Conn.),  207. 

Thus  it  is  apparent  that  the  court  cannot  determine,  as  a 
matter  of  law,  that  it  is  negligence  to  board  a  street  car 
moving  at  the  rate  of  eight  miles  an  hour,  unless  there  be 
some  definite  or  fixed  standard  by  which  this  act  can  be 
measured,  or  unless  this  act  is  such  an  one  as  that  it  rea- 
sonably permits  but  the  one  conclusion  of  negligence. 

We  know  of  no  fixed  or  definite  standard  by  which  we 
may  determine  the  exact  rate  at  which  street  cars  may  be 
■afely  boarded.  Cleveland,  etc.  R.  W.  Co.  v.  Harringtmi, 
supra. 

None  of  the  cases  to  which  we  have  been  cited  by  coun- 
sel support  the  proposition  that  it  is  negligence  per  se  to 
board  a  moving  street  car,  while  the  opposite  doctrine  is 
asserted  by  numerous  authorities. 
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^^  It  is  not  neoessarily  contribntory  n^ligence  to     *    * 
get  on  or  off  a  moying  car  (street  car).''    Patterson's  Bail- 
way  Ace.  Law,  p.  201, 

*^  It  is  well  settled  that  it  is  not  contributory  negligence 
in  se  for  one  to  alight  from  or  board  a  moving  street  car." 
Beach  on  Coat.  Neg.,  section  291. 

^*  Whether  a  party  jumping  or  stepping  from  a  movini^ 
car  is  guilty  of  negligence  must,  it  is  manifest,  depend 
upon  other  circumstances  than  the  speed  of  the  cars,  and 
these  circumstances  are  so  variant  that  general  rules  only- 
can  be  stated."  Weber  ▼.  Kansas  City  Cable  H.  W.  Co., 
100  Mo.  194 ;  Videj  also,  McDonough  v.  Metropolitan  H. 
H.  Co.,  137  Mass.  210;  Briggs  v.  Union  Street  R.  W,  Co.,  148 
Mass.  72 ;  Bathbone  v.  Union  B.  It.  Co.,  18  B,  I.  709 ; 
Corlin  v.  West  End  St.  JR.  W.  Co.,  supra. 

This  last  case  is  an  electric  railvray  case,  and  very  similar 
to  the  case  at  bar  in  its  details. 

In  this  case  there  is  evidence  tending  to  prove  that  it  was 
the  custom  of  appellant's  servants  to  require  men  to  board 
their  cars  while  in  motion ;  that  appellee  gave  to  the  men 
in  charge  notice  of  his  desire  to  get  on  ;  that  the  speed  of 
the  car  was  slackened  to  one-half  or  one-third  its  prev- 
ious speed,  as  fixed  by  some  witnesses ;  that  just  before 
appellee  started  to  get  on,  the  car  appeared  to  be  going  only 
four  miles  an  hour ;  that  the  employes  saw  api>ellee,  and 
had  reason  to  know  he  intended  to  get  on  ;  that  he  thought 
the  car  was  slackened  to  x>ermit  him  to  get  on,  and  that  he 
would  have  succeeded,  had  it  not  been  for  the  misconduct 
of  appellant  in  giving  the  sudden  jerk  to  the  car. 

Without  enumerating  the  evidence  further,  it  seems  to  us 
that,  with  th(  :e  facts  existing  in  the  case,  this  court  can 
not  say,  as  a  matter  of  law  merely,  from  the  speed  of  the 
car,  that  appellant's  a^t  was  necessarily  negligence  which 
contributed  to  his  injury.  The  question  of  negligence  was, 
therefore,  properly  left  to  the  jury,  to  be  by  it  determined 
not  upon  one  fact  alone,  but  under  all  the  facts  and  circum- 
stances of  the  case. 
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While  there  is  in  the  evidence  the  sharpest  conflict  upon 
the  material  points,  there  is  evidence  to  sustain  all  fhe 
material  allegations  of  the  complaint. 

The  judgment  is  affirmed. 

Petition  for  a  re-hearing  overruled  June  20,  1B98. 


NOTB.— See  note  to  Kennedy  ▼•  City  of  Lannng^poetm 


Annie  Ssabs  akd  Frank  Sears,  Respondents,  t.  Seattlb 
Consolidated  Street  Railway  Company,  Apx)ellant. 

Waehingtan  Supreme  Court,  April  17, 1S9S. 

(6  Wash.  227.) 

BEJBOTBIO  8TBEXT  RAILWAY.— DUTY  TO  PA8SBITOBBB.— NSGLIOnOB. 

In  an  action  for  damages  for  in joiT'  to  a  passenger  upon  an  electric  street 
railway,  caused  by  the  car  running  into  a  wagon,  a  witness,  having  tes- 
tified to  what  he  saw  as  to  the  speed  of  the  car,  the  position  of  the  wagon 
and  the  acts  of  the  motorman  and  the  driver  of  the  wagon,  was  properly 
permitted  to  testify  that  the  motorman  could  not  stop  the  car  before  he  did 
because  **  he  was  running  at  too  high  a  speed  to  stop  it  in  that  distance." 

In  such  an  action  the  negligence  of  the  driver  of  the  wagon  constitutes  no 
defense. 

If  a  motorman  sees  that  the  driver  of  a  wagon  in  front  of  him  do^s  not 
look  back,  nor  pay  any  attention  to  the  ringing  of  the  bell,  nor  increase 
his  rate  of  speed,  nor  attempt  to  leave  the  track,  it  is  his  duty  to  bring 
his  car  under  control,  and  even  to  stop,  if  necessary,  to  avoid  a  ooUision. 
For  failure  to  perform  such  duty,  the  jury  righ  1  r  found  the  railway 
company  liable  for  the  damages  sustained  by  a  passenger. 

Appeal  by  defendant  from  judgment  of  Superior  Court, 
King  county,  entered  upon  a  verdict  in  favor  of  plaintiff 
in  an  action  to  recover  for  personal  injuries.  Facts  stated 
in  opinion. 

Wiley  J  8coU  A  Bostvdck^  for  appellant. 

Thompson^  JSdsen  A  Humphries,  for  respondents. 
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T  le  opinion  of  the  court  was  delivered  by  Anders,  J. 
Tlie  appellant  owns  and  operates  lines  of  street  railways 
in  the  city  of  Seattle,  one  of  which  has  its  terminus  at  Fre- 
mont, a  suburban  village  some  distance  from  the  main 
portion  of  the  city,  and  situated  at  the  north  end  of  Lake 
Union.  It  is  known  as  the  Fremont  line,  and  connects  with 
another  line  of  street  railway  which  extends  to  Green  Lake, 
in  the  northern  portion  of  the  city.  On  September  16, 
1891,  the  respondent,  Annie  Sears,  entered  upon  one  of  the 
cars  of  the  api)ellant  to  go  to  Green  Lake.  The  motive 
power  used  upon  the  said  railway  is  electricity,  and  the  car 
upon  which  the  respondent  became  a  passenger  at  the  time 
above  mentioned  was  what  is  called  an  ' '  open  car. ' '  Before 
reaching  Fremont,  and  while  the  car  upon  which  Mrs.  Sear» 
was  riding  was  going  down  a  grade  on  Roland  street,  it  col- 
lided with  a  wagon  which  was  upon  appellant's  track  and 
going  in  the  same  direction,  ran  off  the  track,  and  turned 
to  the  left,  and  ran  acrovss  the  street  to  the  verge  of  an 
embankment,  which  was  sixteen  feet  from  the  left,  or  west, 
rail  of  the  railway  track.  The  respondent  was  seated  on 
^e  right  hand  side  of  the  car,  and  when  she  saw  that  the 
car  was  leaving  the  track  she  became  frightened  and  rose 
up  from  her  seat  and  took  hold  of  the  post  supporting  the 
roof  of  the  car  with  her  right  hand  to  steady  herself,  and 
endeavored  to  jump  from  the  car.  In  so  doing  she  struck 
upon  her  feet,  but  was  thrown  upon  her  back  close  to  the 
left  hand  side  of  the  track,  and  thereby  received  serious 
injury.  Nearly  all  of  the  other  passengers  leaped  from  the 
car  at  about  the  same  time,  but  neither  they  nor  the  one  or 
two  persons  who  remained  in  the  car  were  in  any  wise 
injured.  The  respondents,  who  are  husband  and  wife, 
instituted  this  action  to  recover  damages  for  the  injury  so 
received  by  said  Annie  Sears,  and  alleged  in  their  complaint 
that  said  injury  was  caused  by  the  n^ligenoe  of  the  ser- 
vants and  employes  of  appellant  in  the  management  of  its 
car.  The  defendant,  in  its  answer,  denied  that  the  alleged 
injury  was  caused  by  any  negligence  or  carelessness  on  ito 
part,  and  affirmatively  alleged  that  if  the  said  Annie  Sean 
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flustained  the  injury  mentioiied  in  the  complaint,  it  waa 
caused  wholly  by  her  own  carelessness  and  negligence. 
There  was  a  verdict  and  judgment  for  plaintiffs,  and  the 
defendant  brings  the  case  here  for  review. 

The  first  error  assigned  by  the  appellant  is,  that  the  trial 
court,  over  the  objection  of  appellant,  wrongfully  permitted 
a  witness  for  plaintiffs,  Mr.  £ck,  to  answer  the  question, 
"  What  was  there,  if  anything,  to  prevent  him  (the  motor- 
man)  stopping  the  car  and  applying  the  brakes  a  long  time 
before  he  did  ?"  The  witness  answered,  "  He  was  running 
at  too  high  speed  to  stop  it  in  that  distance.'^ 

The  learned  counsel  for  the  appellant  insists  that  this  was, 
in  effect,  permitting  the  witness  to  give  his  opinion  to  the 
jury  upon  the  question,  whether  or  not  the  defendant  was 
neglifi:ent  in  the  management  of  its  car.  The  witness  had 
already  testified  that  the  car  was  running  at  the  rate  of 
about  twelve  miles  an  hour  ;  that  the  wagon  on  the  track 
was  in  plain  view  for  a  distance  of  four  hundred  feet ;  that 
the  motorman  commenced  ringing  the  bell  as  a  warning  of 
his  approach  at  or  about  that  distance  from  the  wagon,  and 
rang  it  continuously  thereafter  ;  that  the  man  in  the  wagon 
made  no  attempt  to  get  off  the  track  until  the  car  was 
pretty  close  to  him,  and  when  the  motorman  found  that  the 
wagon  was  not  going  to  get  out  of  the  way  in  time,  he  made 
every  effort  possible  to  stop  the  car,  but  that  he  was  then 
within  a  hundred  feet  or  more  of  the  wagon.  Under  these 
circumstances  we  think  it  was  not  error  to  overrule  the 
objection  to  the  question,  even  upon  the  theory  of  the 
appellant,  that  the  testimony  given  in  response  thereto  was 
the  expression  of  the  opinion  of  the  witness,  and  not  the 
statement  of  a  fact  within  his  own  knowledge. 

It  is  a  general  rule  of  evidence  that  witnesses  may  not 
give  opinions  as  to  matters  of  fact  which  the  court  or  jury 
aro  ultimately  to  determine.  But  this  rule  is  not  without 
exception.  And  the  exception  is  not  confined  to  the  evidence 
of  exx>erts  who  may  give  opinions  upon  questions  requiring 
special  skill,  knowledge  or  learning,  but  includes  the  evi- 
dence of  common  observers,  who  may  state  the  results  of 
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their  observations  in  regard  to  ordinary  appearances  and 
conditions  of  things  which  cannot  be  produced  to  a  jury 
exactly  as  they  were  observed  by  the  witness  at  the  time. 
Non-expert  witnesses  who  have  had  opportunities  to 
observe,  and  who  have  actually  observed  the  demeanor, 
actions  and  appearance  of  a  particular  individual,  are  com- 
petent to  express  an  opinion  upon  the  question  whether 
such  person  was  sane  or  insane.  And  every  person  of 
ordinary  understanding  and  intelligence  is  competent  to 
give  an  opinion  as  to  the  identity  of  persons  or  things ;  as  to 
whether  another  appeared  to  be  sick  or  suffering  from 
pain  ;  as  to  the  direction  from  which  a  blow  was  delivered 
which  produced  a  wound  upon  the  person  of  another.  People 
V.  Hopt,  4  Utah,  247  (9  Pac.  Rep.  407). 

Of  course,  the  weight  of  such  testimony  depends  upon 
the  thoroughness  of  the  observation  of  the  witness ;  and 
whether  he  has  sufficiently  observed  and  considered  the 
particular  fact  or  matter  under  consideration  to  enable  him 
to  form  an  opinion  in  respect  thereto,  is  a  question  which, 
if  raised,  is  to  be  determined  by  the  court,  by  the  applica- 
tion of  the  same  rule  which  governs  in  ascertaining  the 
qualifications  of  experts.  In  People  v.  Hopt^  supra^  this 
question  is  very  elaborately  and  satisfactorily  discussed, 
and  many  cases  cited  showing  particular  instances  in  which 
non-experts  have  been  allowed  to  express  opinions.  And 
the  Supreme  Court  of  Utah,  in  delivering  the  opinion  in 
that  case,  said : 

'^The  admissibility  of  the  evidence  rests  upon  three 
necessary  conditions:  (1)  That  the  witness  detail  to  the 
jury,  so  far  as  he  is  able,  the  facts  and  circumstances  upon 
which  his  opinion  is  based,  in  order  that  the  jury  may  have 
some  basis  by  which  to  judge  of  the  value  of  the  opinion  ; 
(8)  that  the  subject  matter  to  which  the  testimony  relates 
cannot  be  reproduced  and  described  to  the  jury  precisely 
as  it  appeared  to  the  witness  at  the  time  ;  and  (3)  that  the 
facts  upon  which  the  witness  is  called  ui>on  to  express  his 
opinion  are  such  as  men  in  general  are  capable  of  compre- 
hending and  understanding. 
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We  think  the  rule  there  laid  down  is  clearly  dedncible 
from  the  authorities,  and  tLat,  tested  hj  it,  there  was  no 
error  in  the  ruling  of  the  co  urt  upon  the  point  in  questicm. 
The  witness  in  this  case  expressed  his  opinion  as  a  conclu- 
sion of  fact  based  upon  the  observation  made  by  him,  at 
the  time  of  the  accident,  as  to  the  rate  of  speed  of  the  car 
and  the  exertions  made  by  the  motorman  to  stop  it ;  and  it 
seems  to  us  that  the  testimony  is  clearly  embraced  within 
the  rule  above  stated. 

**********        * 

In  our  opinion,  the  court  properly  refused  to  give  to  the 
jury  instructions  Nos.  6  and  7,  requested  by  the  appellant. 
They  were  predicated  upon  the  idea  that  because  the  man 
in  charge  of  the  wagon  failed  to  drive  off  the  track,  as  he 
should  have  done,  and  as  the  motorman  expected,  in  time 
to  avoid  a  collision,  and  was  thus  in  some  measure  to 
blame  for  the  accident,  the  appellant  should  not  be  held 
responsible.  No  doubt  the  instructions  requested  would 
have  been  proper  in  an  action  against  the  appellant  by 
the  driver  of  the  wagon  for  damages  to  him  caused  by  the 
collision.  But,  in  this  case,  the  respondents  had  no  con- 
trol over  the  driver  of  the  wagon,  and  no  contractual  rela- 
tion whatever  existed  between  them  and  him,  and  they 
were  in  no  way  responsible  for  his  actions. 

^^It  is  no  defense  for  a  negligent  carrier,  as  against 
his  passenger,  that  the  negligence  or  trespass  of  a  third 
party  contributed  to  the  injury,  although  the  latter  acted 
independently  of  the  carrier."  2  Shear.  &  R.,  Neg.  (4th 
ed.),  §  603;  Eaton  v.  Boston^  etc.  R.  R.  Co.,  11  Allen,  600; 
Carpenter  v.  Boston^  etc.  R.  R.  Co.^  97  N.  Y.  494;  Little 
V.  Hackett,  116  U.  S.  366  (6  Sup.  Ct.  Rep.  391). 

The  questions  for  the  jury  to  determine  were,  was  the 
appellant  guilty  of  negligence  in  the  management  of  its 
car,  and,  if  so,  was  the  injury  sustained  by  the  respondent, 
Mrs.  Sears,  solely  the  result  of  such  negligence?  The 
jury  answered  these  questions  in  the  affirmative,  and  a 
careful  examination  of  the  evidence  convinces  us  that 
they  arrived  at  a  correct  conclusion.    No  reason  is  given 
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for  not  stopping  the  car  before  it  came  in  contact  with 
the  wagon,  except  that  the  man  in  charge  thought  that 
the  wagon  would  be  removed  from  the  track  before  he 
reached  it.  And  yet  this  same  man  testified  that  the  man 
in  charge  of  the  wagon  made  no  attempt  to  leave  the 
track  until  the  car  was  so  near  him  that  a  collision  could 
not  be  avoided  by  putting  on  the  brakes  or  reversing  the 
motion  of  the  wheels  of  the  car.  It  seems  plain  to  us 
that  when  the  motorman  saw  that  the  person  on  the 
wagon  neither  looked  back  nor  jmid  any  attention  to  the 
ringing  of  the  bell,  nor  increased  his  rate  of  si)eed,  nor 
attempted  to  leave  the  track,  it  was  his  duty  to  bring 
his  car  under  control,  and  even  to  stop,  if  necessary,  to 
avoid  a  collision.  2  Shear.  &  R.,  Neg.,  §  483.  By  the 
exercise  of  reasonable  care  and  diligence  on  the  part  of 
appellant's  employe,  the  injury  might  have  been  avoided, 
and,  by  failing  to  exercise  such  care  and  diligence,  he 
failed  to  discharge  his  duty  to  the  respondent,  Mrs.  Sears, 
as  a  passenger.  The  wagon  was  seen  by  him  at  a  distance 
of  at  least  four  hundred  feet,  and  no  valid  reason  is  shown 
why  the  car  could  not  have  been  stopped  within  half  that 
distance,  and  the  motorman  himself  says  he  would  have 
stopped  if  he  had  known  the  wagon  was  going  to  remain 
on  the  track. 

The  judgment  of  the  court  below  is  affirmed* 
Dunbar,  C.  J.,  and  Scott,  J.,  concur. 
Stiles,  J.,  writes  a  dissenting  opinion,  in  which  Hott, 
J.,  concurs. 

Nora.— See  nota  to  Kmmtdy  ▼.  Oi$if  cf  Lanaimg, po9k 
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ChDfTBAii  Pabsxkgkb  Bailwat  Compakt  t.  Boss. 

(92  S.  W.  B.  745.) 
mar   bailwat.— Dttit   to    PAsaBirasBB.— NmnjGmoi.-^ 

COMTBIBUTOBT  mOUOSTCB. 

Wor  the  peraons  Ib  charge  of  an  electric  street  car  to  alow  up  at  a  orosBing 
■M  obedieBoe  to  the  signal  of  an  intending  passenger ;  to  suddenly  torn 
OB  the  curTent  and  start  the  car  at  a  rapid  epeed  whUe  the  passenger  is 
in  the  act  €i  boarding  the  car ;  and  seeing  his  peril  to  make  no  effort  to 
stop  the  car  at  once,  is  gross  negligence. 

It  is  not  oontribatorj  negligence  as  matter  of  law  to  attempt  to  board  a 
slowly  moTing  electric  car. 

Appeal  by  defendant  below  from  judgment  rendered  in 
Court  of  Common  Pleaa,  JefFerson  county,  in  an  action  for 
injuries  caused  by  negligent  and  wrongful  management  of 
an  electric  car.    Facts  stated  in  opinion. 

Swm/phrey  S  Davie,  for  appellant. 

/.  W.  OhaUersan  for  appellee. 

HAnBLBioa,  J. :  The  appellee,  Rose,  was  a  stair  builder 
in  Louisville,  and  on  tlie  evening  of  the  3rd  of  June,  1890, 
<mm9  to  a  point  near  the  crossing  at  Jackson  and  Green 
streets,  as  hadijbeen  his  custom!  for  some  eight  or  ten  months, 
for  the  purpose  of  boarding  appellant's  street  car,  en  route 
home.  As  liie  car  approached,  he  signalled  the  motorman, 
who  '*  slowed  up^''  and  then,  while  the  car  was  running  as 
slowly  as  was  its  custom  under  such  circumstances,  he  got 
hold  of  the  rail,  and  started  to  step  up  on  the  platform, 
idien  the  slectiio  current  was  suddenly  turned  on,  and  the 

with  a  jeriiL  ata  fast  rate  of  si>eed,  throwing  him 
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off  his  feet,  and  dragging  Mm  some  60  feet  or  more,  when 
he  fell,  and  was  struck  by  the  car  steps  and  badly 
injured.  The  conductor  and  motorman  saw  his  i)eril,  and 
made  no  effort  to  stop  the  car  until  after  he  fell.  This  is 
the  stated  case  shown  by  the  proof  of  the  appellee. 

The  appellant  shows  that  on  the  evening  in  question  the 
car  was  behind  time,  and  was  running  as  a  *' through  train." 
It  was  not  stopping  to  take  on  passengers.  It  ''  slowed  up  " 
at  the  crossings  because  of  possible  collision  with  passing 
vehicles.  When  going  pretty  rapidly,  near  the  crossing  in 
question,  the  appellee  ran  out,  and  grabbed  the  rear  end  of 
the  motor  car.  The  force  of  the  car  threw  him  down,  and 
dragged  him  '*  a  foot  or  two,  or  may  be  three,"  upon  which 
the  cur  was  stopped,  within  a  space  of  seven  or  eight  feet ; 
the  conductor  testifying:  *'When  I  saw  him  [appellee] 
make  a  rush  for  the  car,  I  grabbed  the  brake  with  one  hand 
and  the  bell  cord  with  the  other.  ♦  *  *  ♦  i  put  on  the 
brake  when  he  made  a  rush  for  the  car,  about  the  time  he 
grabbed  the  car."  The  motorman  says:  "After  I  slowed 
u  p  the  car  at  the  first  crossing,  and  saw  everything  was 
clear,  I  threw  the  current  on,  and  went  ahead.  After  I 
passed  the  last  crossing,  some  gentleman,  I  don't  know  who 
it  was,  stepped  off  the  sidewalk  and  threw  up  his  hand.  I 
shook  my  head — I  didn't  have  time  to  do  anything  else — 
that  I  would  not  stop.  He  started  for  the  car  anyhow,  like 
he  was  going  to  grab  it,  and  I  shut  the  current  off,  and 
looked  back  this  way  to  see  what  had  become  of  him.  The 
oar  was  just  rolling,  and  I  saw  Rose  raise  up,  and  I  reversed 
the  car,  and  stopped  it  in  about  six  feet. 

Manifestly,  if  the  facts  are  as  stated  by  the  appellee,  the 
company's  employes  were  guilty  of  the  grossest  negligence. 
It  might  well  have  been  concluded  by  the  jury  that  they 
had  shown  an  utter  indifference  to  Rose's  safety  after  see- 
ing his  peril ;  that  in  their  determination  not  to  stop  for 
passengers,  but  reach  their  destination  on  time,  they  had 
recklessly  disregarded  their  plain  duty  in  not  stopping  the 
car  in  the  shortest  time  possible  upon  seeing  the  danger. 
Upon  the  state  of  case  shown  by  the  appellant's  witnesses. 
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there  was  no  negligence  on  the  part  of  the  company's  serv- 
ants, bat  the  injury  was  the  direct  result  of  the  appel- 
lee's own  negligence.  The  jury  heard  the  proof,  were  the 
judges  of  it,  and,  if  they  were  properly  instructed,  the 
judgment  must  be  affirmed.  We  cannot  say,  as  matter  of 
law,  that  it  was  contributory  negligence  on  the  part  of  the 
appellee  to  undertake  to  board  a  slowly-moving  electric  car. 
The  rate  of  speed  at  which  it  was  going  on  the  occasion  in 
question,  the  manner  of  the  attempt  to  board  it  by  the 
appellee,  and  the  conduct  of  the  crew  in  charge  of  the  car, 
after  the  peril  was  discovered,  were  matters  put  in  proof 
before  the  jury.  Their  province  was  to  determine  from  the 
proof  what  state  of  case  actually  existed,  and  what  acts 
were  or  were  not  negligent  acts  under  all  the  proof  and  the 
instructions.  They  evidently  believed  the  appellee  and  his 
witnesses.  We  cannot  disturb  their  finding,  as  there  is 
sufficient  testimony  to  support  it. 

The  first  instruction  given  to  the  jury  is  that,  if  they  be- 
lieve from  the  evidence  that  the  plaintiff  was  injured  by  the 
negligence  of  the  defendant  or  its  agents,  they  shall  find 
for  the  plaintiff,  unless  they  believe  that  the  plaintiff  by  his 
own  negligence  contributed  to  the  injury,  in  which  case 
they  shall  find  for  the  defendant ;  but  if  they  further 
believe  that  after  the  plaintiff  was  in  a  position  of  i)eril, 
which  was  known  to  the  defendant,  the  said  defendant  or 
its  agents  could  have  then,  by  the  exercise  of  ordinary  care, 
avoided  the  injury  to  the  plaintiff,  then  the  law  is  for  the 
plaintiff,  notwithstanding  any  previous  conduct  of  his  may 
have  contributed  to  place  him  in  such  position  of  peril  or 
danger.  Substantially  correct  definitions  of  negligence  and 
gross  negligence  were  submitted  to  the  jury,  and  if  gross 
negligence  was  established,  they  were  told  to  find  exemp- 
lary  damages  or  not,  in  their  discretion.  Their  verdict  was 
for  $2,500,  which  was  not  more  than  fair  compensatory 
damages.  We  are  of  opinion  that  the  law  was  properly 
given,  and  fully  as  favorable  to  the  appellant  as  was 
authorized. 

The  appellant  insists  that  it  was  the  duty  of  the  plaintiff 
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sible  for  the  safetj  of  the  plaoe  m  one  for  getting  off,  whether  the  oar, 
at  the  time  the  passenger  undertakes  to  do  so,  be  in  motion  or  at  rest, 
the  conductor  not  seeing  the  passenger,  or  being  aware  of  his  purpose^ 
at  the  time  the  attempt  to  get  off  is  made. 


Appeal  by  defend  ant  below  from  judgment  of  City  Conrt 
of  Richmond,  awarding  damages  to  plaintiff  for  death  of 
her  son. 

The  following  extracts  from  the  official  report  state  so 
rnnch  of  the  case  as  seems  to  be  of  general  interest : 

'*0n  January  13, 1891,  Mrs.  Glover  sued  the  railway  com- 
pany for  damages  for  the  killing  of  her  son,  John  C. 
Glover,  who  was  alleged  to  have  been  16  years  and  6  months 
old.  The  declaration  alleged  that  he  was  single,  and  had 
no  child  or  children  ;  that  she  was  dependent  on  him,  and 
that  he  contributed  to  her  support ;  that  he  boarded  one  of 
defendant's  street  cars,  propelled  by  electricity,  in  Augusta, 
for  the  purpose  of  going  to  the  Georgia  railroad  depot, 
took  his  seat,  and  paid  his  fare ;  that  when  the  car  reached 
a  certain  point,  about  opposite  the  Union  depot,  it  came  to 
a  stop,  and  he  got  off  the  car  from  the  rear  platform,  near 
to  the  parallel  street  railroad  track  of  the  defendant,  at 
which  moment  another  of  defendant's  cars,  running  on  the 
parallel  track  in  an  opposite  direction  to  that  of  the  car 
from  which  he  had  just  dismounted,  ran  over  him,  killing 
him  ;  that  he  was  not  familiar  with  the  method  in  which  the 
cars  were  run  and  operated ;  that  he  resided  in  the  country 
and  had  never  before  ridden  on  said  electric  cars ;  that  the 
approach  of  the  car  which  ran  over  him  was  wholly  unex- 
pected and  unseen  by  him  until  too  late  to  get  out  of  the 
way  ;  that  it  was  the  duty  of  defendant's  agents  in  charge 
of  the  car  on  which  he  had  ridden  to  the  depot,  to  have 
had  closed  the  platform  gate  next  to  the  parallel  track  on 
the  rear  end  of  the  car  and  to  have  cautioned  and  seen  that 
he  did  not  leave  the  car  from  that  side,  which  duties  they 
negligently  and  carelessly  failed  to  perform ;  that  it  waa 
also  the  duty  of  defendant's  agents  in  charge  of  the  car 
which  ran  over  him  to  have. slowed  up  as  it  approached 
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the  point  where  it  was  to  pass  the  other  car,  which  duty 
was  .  koUy  disregarded,  the  car  being  actually  ran  at  the 
time  at  the  rate  of  12  miles  per  hour,  a  rate  not  only  posi- 
tively prohibited  by  the  city  ordinances,  but  which,  in  the 
absence  of  such  prohibition,  would  at  the  locality  have 
been  an  act  of  gross  carelessness ;  that  the  motorman  in 
charge  of  the  car  that  ran  over  her  son,  at  the  moment  or 
just  before,  was  negligently  engaged  in  a  conversation  with 
the  conductor  instead  of  being  on  the  lookout  ahead  of  his 
car,  as  was  his  duty.'' 

The  defendant   demurred    to    the  declaration  of   the 
mother.     The  demurrer  was  overruled. 

The  defendant's  allegations  of  error  upon  the  trial  are 
sufBciently  indicated  in  the  opinion. 

J.  8.  S  W.  T.  Davison,  for  plaintiff  in  error. 

Tvoiggs  S  Verdery^  J.  O.  C.  Black  and  J.  T.  Pendleton^ 
contra. 

Bleoklet,  Chief  Justice :  1.  The  material  contents  of 
the  declaration  are  stat^  in  the  official  report.  A  legal 
cause  of  action  under  the  act  of  1887  was  set  forth. .  It  was 
not  necessary  to  allege  that  the  deceased  could  not  have 
seen  the  car  approaching  him  in  time  to  avoid  coming  in 
collision  with  it,  or  that  he  made  any  effort  to  avoid  coming 
in  collision  with  it.  It  was  not  necessary  to  allege  that  the 
point  at  which  he  left  the  car  was  a  regular  stopping  place, 
or  that  the  stopping  of  the  car  was  for  the  purpose  of  taking 
on  or  letting  off  passengers.  It  was  not  necessary  to  allege 
that  he  gave  any  notice  of  his  desire  or  intention  to  leave 
the  car,  or  that  defendant's  servants  had  notice  of  such 
intention.  It  was  not  necessary  to  allege  that  the  company 
had  notice  of  his  want  of  familiarity  with  the  running  and 
operation  of  electric  cars,  or  anything  as  to  his  size  or 
appearance. 
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7.  Evidence  that  the  son  had  no  previona  experience  in 
traveling  upon  an  electric  ear  was  admissible,  not  for  the 
purpose  of  changing  or  affecting  the  measore  of  the  com- 
pany's diligence,  but  as  a  fact  tending  to  illnstrate  the 
cause  of  his  failure  to  alight  in  safety.  The  jury,  in  looking 
at  the  facts  and  circumstances  of  the  homicide,  would 
naturally  desire  to  classify  the  particular  i)assenger, 
not  alone  by  his  age,  but  also  by  his  experience 
or  the  want  of  it  in  handling  himself  on  electric  cars. 
Familiarity  with  this  mode  of  transportation  would 
qualify  him  to  see  and  appreciate  danger  whichhe  would 
not  be  likely  to  observe  if  he  was  wholly  without  exper- 
ienee.  With  experience  he  might  be  chargeable  with  &ult ; 
without  it,  with  none.  And  hence  in  the  one  case  his 
failure  to  come  off  safely  might  be  attributable  to  his  own 
negligence,  in  part  or  in  whole ;  whereas,  in  the  other 
ease,  he  might  be  treated  as  free  from  any  negligence 
whatever.  It  may  be  that  the  evidence  might  have  other 
bearings,  but  it  has  this  at  least. 

8.  The  negligence  charged  as  to  gates  was  in  not  having 
the  gate  of  this  i>articular  car  closed  on  the  side  next  to  the 
parallel  track.  We  think  what  the  president  of  the  com- 
pany would  have  testified  as  to  his  observations  on  other 
double  track  lines  of  street  cars  in  various  cities  was  not 
relevant,  and  was  consequently  properly  rejected.  Two 
reasons  against  the  admlBusibUity  of  this  evidence  occur  to 
us.  The  first  is,  that  the  practice  of  other  lines  would  not 
serve  for  comi>ari8on  on  the  question  of  diligence  unless  it 
was  shown  that  these  lines  were  properly  equipped  and 
managed,  or  were  so  recognized  and  reputed  to  be  by 
experts  in  the  business ;  the  other  is  that  it  was  not  stated 
whether  the  other  lines  had  gates  to  their  cars  or  not,  but 
only  that  gates  were  not  used.  There  is  no  recital  in  the 
record  of  what  was  proposed  to  be  proved  by  the  president, 
excejyt  what  is  quoted,  in  the  eighth  head  note,  (from  the 
motion  for  a  new  triaL  If  the  lines  examined  by  the  presi- 
dent were  without  gates  to  the  cars,  their  practice  in  not 
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using  gates  would  throw  no  light  on  the  diligence  of  a  com- 
pany which,  like  the  defendant,  has  provided  gates,  but 
omits  to  use  them. 

9.  Theip  TYiay  be  no  negligence  whatever  in  failing  to  have 
gates,  for  the  very  highest  order  of  equipment  is  sufficient 
to  come  np  to  the  standard  of  extraordinary  diligence. 
This  standard  may  be  reached  short  of  the  very  best,  <jr  the 
superlative  of  the  attainable.  But,  when  a  company  has 
provided  gates,  due  diligence  might  require  it  to  use 
them,  and  failure  to  use  them  might  be  negligence  in  the 
given  instance.  Whether  it  would  be  or  not  is  a  question 
of  fact  for  the  jury.  There  was  no  error  in  so  treating  it. 
And  this  is  so,  irrespective  of  the  particular  object  which 
the  comi)any  had  in  view  in  procuring  the  gates,  or  of  its 
own  practice  in  their  use.  A  hackman  might  put  brakes 
on  his  hack  for  use  in  descending  mountains  only,  and 
might  restrict  the  use  by  his  own  practice  to  the  making  of 
such  descents  ;  but,  having  them  upon  his  vehicle,  it  might 
be 'negligence  not  to  use  them  on  proper  occasions  in  descend- 
ing ordinary  hills  as  'well  ;as  mountains.  Extraordinary 
diligence  may  require  the  carrier  to  use  what  he  has 
though  it  would  not  require  him  to  have  as  much  as  he  has 
provided. 

10.  The  charge  of  the  court  that  "carriers  of  passengers 
are  required  to  provide  at  points  of  destination  places 
where  passsengers  can  leave  their  cars  safely,''  was  some- 
what misleading,  as  applied  to  a  street  railway.  Com- 
panies engaged  in  carrying  passengers  on  cars  along  a  pub- 
lic street  are  not  understood  as  engaging  to  make  safe  land- 
ing places,  but  to  select  them.  The  duty  is  to  select  such 
place  with  reference  to  getting  off  whilst  the  car  is  at  rest. 
The  company  is  not  responsible  for  peril  which  the  passen- 
ger incurs  without  its  fault,  in  attempting  to  alight  after 
the  stoppage  has  terminated,  and  the  car  has  again  been 
put  in  motion,  provided  a  reasonable  time  for  alighting  was 
allowed  while  it  was  at  rest.  This  is  true,  more  especially 
if  the  conductor  did  not  know  that  the  particular  passen- 
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ger  intended  to  get  off  at  that  place,  and  did  not  see  him 
attempting  to  get  off  in  time  to  warn  or  prevent  him  from 
00  doing  whilst  the  oar  was  in  motion.  The  charge  that 
*^  a  carrier  of  i)assenger8  is  legally  bonnd  not  only  to  safely 
transport,  but  to  fnrnish  the  means  of  safe  egress  from  the 
trains  and  passage  therefrom,"  was  not  applicable  to  the 
tBcia.  There  was  no  question  about  furnishing  the  means 
of  safe  egress,  but  the  complaint  was  that  the  passenger 
was  permitted  to  use  unsafe  means,  and  in  so  doing  was 
carelessly  injured  by  another  car. 

11.  Of  course  no  duty  touching  the  selection  of  a  safe 
place  for  landing  passengers  is  operative  on  any  stop  made 
on  account  of  an  obstruction  upon  the  track.  When  a 
stop  is  made  for  that  reason,  and  there  is  broad  daylight 
by  which  passengers  can  see  for  themselves,  if  one  of  them 
undertakes  to  get  off,  whether  the  car  be  in  motion  or  at 
rest,  the  conductor  not  seeing  him,  or  being  aware  of  his 
purpose,  he  cannot  complain  that  a  safe  place  was  not 
selected  for  him  to  alight.  This,  however,  would  not 
justify  the  company  in  negligently  running  over  him,  if,  by 
accident,  he  failed  to  gain  a  firm  footing  on  alighting,  but 
fell  on  a  parallel  track,  exposing  himself  to  danger  on 

tiiat  track. 

•        ft******** 

What  may  be  contained  in  the  motion  for  a  new  trial, 
which  we  pass  over  in  silence,  we  deem  free  from  substan- 
tial error.  This  includes  the  many  requests  to  charge  the 
jury  which  were  denied,  and  some  other  topics  besides.  If 
the  plaintiff's  son  had,  before  he  was  injured,  succeeded  in 
getting  a  footing  upon  the  street,  which  he  could  have  main- 
tained, his  relation  as  passenger  would  then  have  ceased. 
Bat  we  understand  the  evidence  as  warranting  the  conclu- 
sion that  he  failed  to  effect  a  landing  ujmn  the  street,  and  fell 
npon  the  parallel  track  as  the  result  of  his  attempt  to  land, 
and  not  as  a  sequence  to  a  landing  already  accomplished. 
In  Creamer  ▼•  SaUroad  Co.,  166  Mass.  820  (62  Am,  &  Eng. 


J 
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B.  Cases,  668),  fhe  passenger  had  safely  landed,  and  when 
stmok  by  the  car  was  walking  on  the  street. 


Judgment  ra>ersed. 


Nora. — See  note  to  Kennedy  ▼•  City  of  Laneing,  poet 


Pfeffer  v.  The  Buffalo  Railway  Oompawt. 

Superior  Court  of  Buffalo,  N.  K,  Oeneral  Term,  July^  189S. 

(4  Miac.  466.) 

BLBOTBIO  8TBVST  BAn<WAT.— DUTT  TO  PASSBNGEBS.— NSOLiaKirOI. 

The  same  rale  which  applies  to  steam  cars  and  to  horse  oais,  applies  also 
to  cars  propelled  by  electricity,  viz.,  that  where  passengers  are  going 
upon  or  alighting  from  oars,  to  suddenly  start  them  without  giving 
warning,  is  an  act  of  negligence. 

it  is  not  negligence  per  ee  to  attempt  to  board  a  stationary  eleotrio  oar  bj 
the  front  platform. 

Under  the  oircumstanoes  of  a  given  case,  held  that  the  questions  of  negli* 
gence  and  oontributory  negligenoe,  in  a  case  where  injuries  were  received 
by  a  person  about  to  board  an  electric  car  at  a  orosswalk  where  caa 
were  wont  to  stop  and  where  the  car  in  question  was  statlonaiy,  were 
proper  for  the  jury. 

Appeal  by  defendant  from  judgment  entered  npon  a 
verdict  and  from  an  order  denying  defendant's  motion  for 
A  new  trial,  made  npon  th^  minutes  of  the  oourt.  Facts 
stated  in  opinion. 

O.  8.  Grosser  {Clarence  M.  Bushnell^  of  counsel),  for 
defendant  (appellant). 

JB.  T.  Durand  {Oeo.  W.  Oothran^  of  counsel)  for  plaint* 
iff  (respondent). 
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Hatoh,  J. :  There  is  discovered  in  the  record  oonflicliiig 
testimony,  bnt  not  more  so  than  is  usually  present  in  n^- 
ligence  cases,  nor  is  it  so  serious  in  conflict  as  many  cases 
of  this  character  present.  Taking  the  undisputed  matters 
and  the  finding  of  the  jury,  the  following  facts  must  be 
deemed  established :  On  Sunday  morning,  about  nine 
o'clock,  of  August  30,  1891,  plaintiff  arrived  at  the  comer 
of  Balcom  street  and  Harvard  place,  for  the  purpose  of  tak- 
ing a  Harvard  place  car  to  be  transported  thereon  to  Buffalo 
Park,  where  he  was  employed  by  a  sewer  contractor  to 
watch  tools.  Near  Harvard  place  are  situated  defendant's 
stables  and  storage  sheds  for  the  cars.  The  motive  power 
upon  defendant's  cars,  running  out  Harvard  place,  at  this 
time,  was  electricity  applied  by  means  of  the  trolley  system 
to  cars  formerly  propelled  by  horse  power,  and  in  no  wise 
changed,  except  that  the  electrical  machinery  had  been 
placed  thereon,  but  the  cars  themselves,  in  the  structural 
part,  for  the  carrying  of  passengers,  remained  unchanged,  as 
did  also  the  appliances  for  entering 'and  alighting  there- 
from. Both  the  front  and  rear  ends  were  open  and  unpro- 
tected by  gates  or  other  appliances,  and  presented  the 
open  ordinary  step  of  a  horse  street  car.  On  the  morning  in 
question  two  cars,  propelled  by  electricity,  supplied  in 
each  case  by  a  motorman  and  a  conductor,  ran  from  the 
storage  shed  onto  the  Main  street  track,  and  from  there 
switched  onto  the  Harvard  place  track.  The  surroundings 
were  these  :  Between  the  svritch  and  the  comer  of  Balcom 
street  and  Harvard  place  is  a  crosswalk,  nearly  in  front  of 
Sargent's  saloon,  so  called,  from  forty  to  forty -five  feet 
distant  from  the  comer  of  Harvard  place.  Upon  the  last 
named  comer  stands  Stemler's  saloon,  and  across  the  street 
from  that  on  the  northwesterly  corner  is  a  green  house. 
The  intervening  space  between  Stemler's  saloon  and  the 
crosswalk  is  a  clear  open  place  with  no  obstruction  to  shut 
off  the  vision.  Plaintiff  established  by  five  witnesses,  in- 
clnding  himself,  that  he  arrived  at  the  comer  about  nine 
o'clock  in  the  morning,  and  stopped  in  front  of  Stemler's 
saloon  to  wait  for  the  car ;  that  the  two  cars  came  from  the 
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shed  and  were  switched  onto  Harvard  place  track  and  ran 
to  the  crosswalk,  where  the  first  car  stopped,  the  other  car 
stopping  about  seven  or  eight  feet  in  its  rear ;  that  the  cars 
remained  stationary  three  or  four  minutes  at  this  x>oint^ 
and  while  so  standing,  plaintiff  walked  from  in  front  of 
Stemler's  saloon  across  the  open  space  to  the  car,  took  hold 
of  the  iron  in  front  of  the  dashboard  on  the  front  end  of 
the  car,  placed  one  foot  upon  the  first  step,  and  while 
drawing  his  body  up,  the  motorman  suddenly  started  the 
car,  which  gave  a  shock  or  jerk,  plaintiff  was  thrown  off  his 
balance,  fell  to  the  ground,  and  his  legs,  coming  between 
the  front  and  rear  wheels  of  the  car,  were  run  over  by 
the  latter  and  were  so  injured  that  amputation  of  both 
feet  became  necessary.  It  was  further  shown,  and  under 
instruction  from  the  court  the  jury  have  found,  that  the 
crosswalk  where  this  car  stopped  was  a  place  where  the  cars 
frequently  stopped  for  the  purpose  of  discharging  and  tak- 
ing on  passengers.  The  defendant  gave  evidence  by  three 
witnesses  tending  to  establish  that  the  car  in  question  did 
not  stop  at  the  crosswalk  on  this  morning,  but  continued  in 
motion  until  after  the  happening  of  the  accident ;  and  by 
two  witnesses  that  plaintiff  attempted  to  board  the  car  while 
in  motion,  and  failing  to  secure  a  firm  hold,  was  thrown 
under  the  car.  As  before  observed,  this  evidence  is  con- 
flicting, and  the  jury  have  negatived  defendant's  contention. 
So  far  as  plaintiff's  witnesses  were  concerned,  there  is 
little,  if  anything,  beyond  the  testimony  of  the  defendant, 
above  noted,  which  tends  to  discredit  them.  Three  of  them 
were  former  employes  of  defendant  at  the  time  of  the  acci- 
dent, and  two  of  them  had  voluntarily  left  its  service  after ; 
under  what  circumstances  the  third  left,  the  case  does  not 
disclose.  All  that  appears  is  that  at  the  trial  he  was  not 
in  the  employ  of  defendant.  The  two  witnesses  first  noted 
sat  but  a  short  distance  from  the  place  of  accident  and  in 
plain  view  of  it ;  the  third  was  the  motorman  of  the  hind 
car ;  he  did  not  see  plaintiff  when  approaching  the  car,  but 
saw  him  as  he  was  getting  on,  was  positive  the  car  was  then 
stationary,  saw  it   start,   and    saw   plaintiff   falL     The 
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fourtli  witness  stood  in  front  of  Stemlei's  saloon  in  plain 
view  of  the  wliole  transaction.  There  was  an  attempt  made 
to  contradict  L.c  testimony  of  plaintiffs  witnesses  or  some 
of  them,  by  showing  that  defendant's  attorney,  a  short  time 
after  the  accident,  talked  with  them,  and  reduced  their 
statements  to  writing,  which  were  signed  by  them,  in  which 
they  said  the  car  was  in  motion  when  plaintiff  attempted  to 
board  it.  But  the  witness  was  unable  to  identify  with 
certainty  but  one  witness,  Collins,  who  was  defendant's 
witness,  while  the  written  statement  was  not  produced  and 
its  absence  was  unaccounted  for.  There  is,  therefore, 
nothing  which  would  justify  the  court  in  disregarding  the 
testimony  of  these  witnesses  or  from  which  we  can  say  that 
they  are  in  any  view  discredited.  Applying  ordinary  rules, 
there  is  a  fair  preponderance  of  testimony  in  favor  of 
plaintiffs  theory.  It  is,  however,  claimed  that  the  undis- 
puted testimony  fails  to  show  that  defendant  was  guilty  of 
negligence.  This  claim  is  supported  by  the  following  sug- 
gestions :  That  the  motorman  was  in  his  proper  place  and 
that  plaintiff  gave  him  no  sign  that  he  desired  to  or  con- 
templated taking  the  car.  That  the  motorman  did  not  in 
fact  see  plaintiff  until  he  was  in  the  act  of  falling,  and  that 
there  was  nothing  in  plaintiffs  actions  prior  thereto  which 
conveyed  or  sought  to  have  conveyed  to  the  motorman' s 
sense  that  he  was  intending  to  take  the  car,  and  that  as  this 
place  was  not  a  regular  stopping  place  for  a  car,  and  it  was 
in  fact  a  violation  of  the  rules  of  the  company  to  stop  there, 
no  obligation  was,  therefore,  imposed  to  look  out  for 
passengers  at  this  place,  which  fact,  as  well  as  the  fact  that 
the  comer  where  plaintiff  first  stood  was  a  regular  stopping 
place,  which  was,  or  at  least  ought  to  have  been,  known  to 
him.  That  the  manner  in  which  the  car  was  started  was  not 
shown  to  be  negligent  or  that  it  was  done  in  an  unusual  or 
unskillful  manner.  The  testimony  shows  that  the  plaintiff 
walked  from  Stemler's  towards  the  car ;  the  space  wasoi)en  ; 
when  he  walked  toward  the  car  he  walked  towards  the  motor- 
man,  and  there  was  nothing  more  requisite  for  the  motorman 
to  discover  him  than  to  use  his  eyesight ;  nothing  distracted 
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his  attention ;  there  was  no  need  of  a  signal,  as  the  car  was 
stationary,  and  that  it  does  not  appear  that  the  motorman 
was  making  any  move  to  start  it ;  when  plaintiff  reached 
the  car  it  was  motionless,  and  when  he  took  hold  of  the  rail 
of  the  car,  and  stepped  upon  the  step,  he  was  brought  to 
within  two  or  three  feet  of  the  motorman.  All  of  these 
circumstances  were  before  the  jury,  and  .upon  them  Ihe 
court  submitted  the  question  to  the  jury.  Did  the  motor- 
man  see  the  plaimtiff,  or,  if  not,  ought  he,  in  the  proper 
discharge  of  his  duties,  to  have  seen  him  and  known  of  his 
attempt  to  board  the  car  ?  It  needs  no  argument  to  prove 
that  these  circumstances  authorized  the  jury  to  draw 
the  inference  that  a  proper  discharge  of  duty  would  have 
apprised  the  motorman  of  plaintiff's  presence  and  desire  to 
take  the  car  before  it  was  started.  The  next  suggestion  is 
not  supported  by  the  testimony.  Plaintiff's  proof  tended 
to  establish  that  this  crosswalk  was  a  point  where  the  cars 
frequently  stopped  and  that  passengers  were  taken  up  and 
let  off  at  that  point,  and  the  motorman  Coventry  stated  that 
he  had  stopped  there  a  hundred  times  for  that  purpose,  and 
he  thought  it  was  known  to  the  motorman  and  conductor  of 
this  car,  while  Schabell  testified  that  the  barn  boss,  Philips, 
ordered  him  to  stop  his  car  there,  and  this  latter  statement 
stands  uncontradicted.  The  court  also  submitted  Ihe  ques- 
tion to  the  jury,  and  the  jury  negatived  defendant's  claim. 
Whether  stopping  at  this  point  was  in  violation  of  defend- 
ant's rules  was  a  mooted  question.  Two  of  plaintiff's  wit- 
nesses stated  that  it  was  in  violation  of  defendant's  rules  to 
stop  there,  while  Coventry  testified  that  he  knew  of  no  such 
rule,  that  it  was  never  called  to  his  attention,  and  that  in  fact 
at  this  time  there  were  no  rules  for  running  these  motor  oars 
at  that  place.  But  if  it  be  conceded  that  stopping  at 
this  point  was  in  violation  of  defendant's  rule,  I  do  not  see 
that  defendant  is  aided.  The  fact  that  they  did  stop 
there  and  take  on  and  off  passengers  is,  as  we  have  seen, 
established.  If  such  a  rule  existed,  there  is  not  a  particle 
of  evidence  to  show  that  plaintiff  had  notice  of  it  either 
.actually  or  inf  erentially,  no  proof  was  given  to  show  that  it 
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iraa  posted  in  a  car,  or  in  a  place  where  passengers  would  be 
likely  to  see  it,  or  any  means  whatever  adopted  to  bring  it 
to  the  attention  of  passengers.  While  it  is  doubtless  trae 
that  passengers  are  bound  to  observe  reasonable  rales  and 
regulations,  yet  before  they  can  be  bound,  the  rule  must  im 
some  manner  be  called  to  their  attention  in  such  a  way  that 
they  may  know,  or  be  chargeable  with  knowledge  of,  its 
existence.  BaUimore  City  R.  R.  Ch.  y.  Wilkinson^  30  Md. 
224. 

A  continued  violation  of  defendant's  rule,  by  its  em- 
ployes, instead  of  being  notice  to  a  passenger  that  a  role 
15  being  violated,  may  become,  on  the  contrary,  an  assur- 
ance to  the  passenger  upon  which  he  may  rely,  that  what 
is  proper  to  do  is  being  done.  The  fact  that  the  car  alse 
stopped  at  the  comer  in  no  manner  detracted  from  the 
force  of  the  fact  that  it  also  stopped  on  the  crosswalk.  It  is 
matter  of  little  moment  whether  the  car  was  started  in  the 
usual  or  in  an  unusual  manner,  whether  skill  was  used  or 
the  reverse,  the  vice  of  the  action  lies  in  starting  it  at  all, 
before  the  passenger  had  reached  a  place  of  safety.  It  has 
long  been  the  settled  law  that  where  passengers  are  going  on 
or  alighting  from  cars  propelled  by  steam,  that  to  suddenly 
start  the  car,  thereby  endangering  the  safety  of  the  i>erson, 
without  giving  warning,  is  an  act  of  negligence.  Keaiing 
V.  N,  Y,  C.  R,  R.  Co.,  49  N.  Y.  673. 

And  this  rule  has  been  applied  to  street  cars  propelled 
by  horses.  PouUn  v.  Broadway  R.  R.  Co.,  61  N.  Y.  621  ; 
Maker  v.  Central  Park  R.  R.  Co.,  67  id.  66 ;  Morrison  v. 
Broadway  R.  R.  Co.,  130  id.  166  ;  Akerslootv.  Second  Ave. 
R.  R.  Co.,  131  id.  599. 

Stronger  reasons  exist  for  applying  this  rule  to  cars  pro- 
pelled by  electricity,  than  to  horse  cars,  as  the  motive 
power  is  more  sudden  and  powerful  in  its  operation.  The 
jury  were  authorized  to  find  that  the  act  of  starting  threw 
plaintiff  off  fand  produced  the  injury.  It  is  also  argued 
that  plaintiff  was  guilty  of  contributory  negligence  in  at- 
tempting to  board  this  car  by  the  front  platform.  The 
testimony  tended  to  establish  that  it  had  been  customary 
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far  pasaengeiB  to  leave  the  cars  when  propelled  by  horses, 
at  either  end  of  the  car,  with  the  sanction  of  those  in  charge. 
It  was  stated  by  Coventry  that  this  custom  continued  after 
the  application  of  electricity.  The  cars  used  were  the  same 
horse  cars  with  a  different  motive  power.  Doubtless  if  a 
person  were  injured  in  attempting  to  board  or  leave  a  car 
by  the  front  platform,  custom  would  not  alone  protect  him; 
whether  negligent  or  not  would  be  dependent  upon  thesur* 
rounding  circumstances.  It  furnishes  a  circumstance  to 
enable  the  court  and  jury  to  find  the  fact.  But  I  know  of 
no  rule  of  law,  and  am  cited  to  no  authority,  holding  that 
an  attempt  to  board  a  stationary  car  by  the  front  platform 
is  negligence  pet  se.  It  is  doubtless  competent  for  a  jury 
to  find  that  under  given  circumstances  it  constitutes  negli- 
gence, or  for  the  court  to  so  determine ;  as  applied  here  I 
think  it  presented  a  question  of  fact.  We  must  bear  in 
mind  that  this  was  a  place  where  passengers  were  frequently 
taken  on  and  let  off ;  such  condition  imposed  upcm  the 
defendant  and  its  agents  an  active  aflSrmative  duty  to 
properly  protect  all  passengers  ;  so  long  as  the  car  stood 
still  it  was  as  safe  to  board  it  by  the  front  end  as  the  rear 
end ;  that  it  would  so  stand  until  plaintiff  could  reach  a 
place  of  safety  was  a  matter  upon  which  he  might  rely ; 
under  such  circumstances  it  would  be  a  harsh  rule  to 
characterize  his  act  as  negligell^  when  his  position  was  only 
rendered  dangerous  by  the  negligent  act  of  defendant.  The 
charge  of  the  court,  upon  special  request  of  defendant,  was 
more  favorable  than  it  was  entitled  to  on  this  point.  Upon 
this  proi)08ition,  it  is  sufficient  now  to  say,  that  upon  the 
evidence,  and  the  favorable  charge,  the  jury  have  found 
tor  plaintiff,  and  the  evidence  and  circumstances  are  suffi- 
cient to  support  their  finding.  Briggs  v.  Uniofi  Street  Ry. 
Co.,  148  Mass.  72. 

But  one  exception  is  urged  upon  our  attention,  and  that 
relates  to  a  refusal  to  charge.  The  request  was :  ^^I  ask 
the  court  to  charge  the  jury  that  the  defendant  is  not 
chargeable  with  negligence  if  the  motorman  started  the  car 
while  the  plaintiff  was  attempting  to  board  it  by  the  front 
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platform,  if  he  was  not  aware  of  the  plaintiiFs  ps&siKmM 
there."  This  request  was  properly  refused ;  it  ia  mimi  nt 
a  glance  that  the  request  limits  defendant's  liability  to  the 
knowledge  of  the  motorman,  thus  entirely  exclnding  any 
consideration  of  the  circumstances,  which  tended  to  show 
that  if  the  motorman  had  properly  discharged  his  duty,  he 
ought  to  have  known  of  plaintiflTs  presence.  Such  rule,  if 
adopted,  wotdd  have  permitted  the  motorman  to  have  been 
guilty  of  gross  dereliction  of  duty,  whereby  he  placed  it 
beyond  his  power  of  being  cognizant  of  plaintiffs  presence, 
and  then  allege  such  negligence  as  a  defense,  because 
thereby  he  was  deprived  of  knowledge  of  plaintiff's  pres- 
ence at  the  car.  The  court  had  already  charged  fully  and 
favorably  to  defendant  «pon  that  proposition,  and  the  dis- 
cussion already  had  disposes  of  the  question  adversely  to 
defendant.  No  other  exceptions  are  argued,  and  our  own 
examination  discloses  no  error  in  any  that  were  taken. 


NaTB.--SM  note  to  K$iin$d9  ▼•  QU^qfLamtbigfpoak 
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Hekbt  Tanneb,  Appellant,  t.  Buffalo  Railway  Com- 
pany, Respondent. 

H.  F.  Supreme  Court,  Gen.  Term,  Fifth  D^t^  OcL^  1S9S. 

(72  Hun,  465.) 

ElBOTBIO  BAHiWAT.— Duty  to  PASSBNOEBS.— Ck>NTBIBUTOBY  19EOU- 

aSNOB.— CHABOB  to  JT7BY. 


For  a  person  to  *'  voluntarilj  and  nnnecessarilj  "  stand  upon  the  steps  of 
an  electrio  car  going  at  the  rate  of  more  than  six  miles  an  hour,  is  '*  neg- 
ligently "  to  do  so.    So  held  with  respect  to  a  request  to  instruct  a  jury* 

Appeal  from  judgment  of  Supreme.  Court,  Erie  county, 
npon  a  verdict  for  defendant,  and  from  order  denying 
motion  for  new  trial  upon  the  minutes. 

Oeorge  Wadsworth^  for  the  api>ellant. 

W.  8.  Jenkins,  for  the  respondent. 

D WIGHT,  P.  J.:  The  action  was  to  recover  damages  for 
a  bodily  injury  sustained  by  the  plaintiff  in  falling  or  being 
thrown  from  the  stex>s  of  an  electric  car  operated  by  the  de- 
fendant on  Niagara  street  in  Buffalo.  The  plaintiff  intended  to 
leave  the  car  at  Hudson  street,  and  shortly  before  that  cross- 
ing was  reached,  he  went  to  the  rear  end  of  the  car,  passed 
through  the  vestibule  and  stepped  down  on  to  the  lower 
step,  while  the  car  was  running  at  a  speed  exceeding  six 
miles  an  hour,  and  stood  there  without  taking  hold  of  the 
car  with  either  hand  until  the  moment  when,  as  he  testifies, 
the  speed  of  the  car  was  increased  by  a  sudden  jerk,  and  he 
caught  hold  of  the  hand  rod  on  the  comer  of  the  car  with 
his  left  hand  and  attempted  to  sit  down  on  the  step  behind 
him,  but  failed  to  do  so,  and  either  fell  or  was  thrown  to 
the  ground,  sustaining  the  injury  of  which  he  complains. 
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The  testimonylon  both  questions,  of  negligence  on  the  part  of 
the  defendant  and  of  contributory  negligence  on  the  part  of 
the  plaintiff,  was  quite  sufficient  to  sustain  the  verdict  in 
favor  of  the  defendant,  and  the  verdict  and  judgment  must 
stand  unless  the  single  exception  taken  by  the  plaintiff  in  the 
course  of  the  trial  points  to  error  in  the  submission  of  the 
latter  of  those  questions  to  the  jury.  That  exception  was 
to  an  instruction  given  to  the  jury,  in  response  to  a  request 
of  the  defendant,  in  the  following  words:  '^That  if  the 
plaintiff  voluntarily  and  unnecessarily  placed  himself  on 
the  step  outside  the  car,  before  it  came  to  a  stop  and  while 
going  at  the  rate  of  six  miles  an  hour,  whereby  his  injury 
was  made  i)ossible,  then  he  cannot  recover." 

Counsel  for  the  appellant  urge  that  this  hypothesis 
excludes  the  element  of  negligence  which  was  the  one 
thing  necessary  to  preclude  a  recovery  by  the  party  injured. 
But,  of  course,  the  effect  of  the  instruction  was  that  the 
conduct  described  was  of  itself  negligence.  As  such,  we 
think  it  was  a  correct  instruction  in  this  case,  the  question 
being  left  to  the  jury  to  say  whether  the  conduct  of  the 
plaintiff  was  within  the  description  given.  "  Voluntarily  '* 
and  ^^unnecessarily"  are  comprehensive  terms.  They 
characterize  the  act  to  which  they  are  applied  as  needless 
—  not  required  by  the  circumstances  of  the  case  —  and  one 
which,  if  it  involved  danger  to  life  or  limb,  was  unreason- 
able and,  in  the  nature  of  tl tings,  negligent.  The  same 
terms  were  employed,  without  the  word  **  negligently,"  in 
the  request  to  charge  in  the  case  of  Coleman  v.  Second 
Avenue  Railroad  Company ^  114  N.  Y.  609,  and  it  was  held 
error  to  refuse  the  instruction.  In  that  case  there  was  evi* 
dence  tending  to  show  that  the  plaintiff  had  been  crowded 
from  his  seat  and  was  passing  around  on  the  side  step  of 
the  open  car  in  search  of  another.  It  was  a  question  In 
that  case  whether  the  exposure  to  danger  was  voluntary 
and  unnecessary.  There  probably  was  no  question  about 
it  in  this  case,  but  it  is  not  for  the  plaintiff  to  complain 
that  the  question  was  submitted  to  the  jury. 

In  the  case  of   Coleman^  supra^  the  familiar  rule  was 
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Teiterated  that  if  passengers  without  reasonable  cause  leave 
the  car  or  place  themselves  on  the  outside  of  it  when  in 
motion,  they  assume  the  hazards  of  so  doing,  citing  numer- 
ous authorities  to  that  effect,  and  the  term  ^^  without  rea- 
sonable cause  "  is  treated  as  substantially  equivalent  to  the 
term  "voluntarily  and  unnecessarily." 

Under  the  authorities  to  which  reference  is  made,  we  can 
have  no  doubt  that  the  instruction  to  which  exception  was 
taken  was  one  to  which  the  defendant  was  entitled. 

The  judgment  and  order  appealed  from  must  be  aflb*med. 

Lewis  and  Haight,  JJ.,  concurred. 

Judgment  and  order  api>ealed  from  affirmed. 


Hon.— See  note  to  Kennedy  ▼•  Oitif  of  Laming^  peek 


WiLLiAx  Elliott  y.  Nbwpobt  Stbbet  Railboad  Oom- 

PANT. 

tOwde  JUUmA  Svpreme  Courts  NmK  8^  1893. 

(^  L.  R.  A.  208.) 

BlACnmO  Snonr  KAILWAT.^DUTT  to  PA8BBNaBB8.-»Ck)iIITBIBUT0BT 

'The  plaintiff,  whfle  standing  upon  a  running  board  of  a  motor  oar,  with  his 
face  to  the  oar,  was  brought  in  oontact  with  a  post  maintained  bj  the 
lailwaj  oompanj,  thrown  from  the  oar  and  run  over  by  a  traUer  whioh 
Mlowed.  It  was  in  the  night,  and  he  did  not  know  of  the  proximity  of 
the  poet  to  the  traok. 

Held,  that  he  was  not  ehargeable  with  oontributory  negligenoe  as  matter 
of  law,  and  that  the  direction  of  a  verdict  for  the  defendant,  in  anaotioa 
farooght  to  vsooyer  on  account  of  the  injuries  reoelTed,  was  error. 

Appxal  by  plaintiff  from  a  yerditt  entered  for  the  defend- 
ant by  direction  of  the  court,  in  an  action  for  personal 
JnjiiriM.    Facts  stated  in  opinion. 

VOL.  IV— 39. 
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Patrick  J.  Oalvin  and  Oharles  Acton  Ives^  for  plaintifl^ 
in  support  of  the  motion. 

Darius  Baker,  David  S.  Bakery  Jr.,  and  WiUiam  d 
Baker  J  for  defendant,  earUra. 

Mattesok,  Ch.  J.,  delivered  the  opinion  of  the  oonrt : 
This  is  an  action  of  trespass  on  ithe  case  to  recover 
damages  for  i)er8onal  injuries  alleged  to  have  been  sustained 
by  defendant' s  negligence.  The  case  was  tried  at  the  March 
term  of  the  Supreme  Court  for  Newi)ort  county.  When 
the  testimony  on  the  part  of  the  plaintiff  had  been  sub- 
mitted to  the  jury,  the  court  directed  a  verdict  for  the  de- 
fendant. The  plaintiff  thereupon  excepted  to  the  direction, 
and  filed  this  petition  for  a  new  trial.  The  testimony  shows 
tiiat  the  plaintiff  was  injured  September  1,  1892,  while  rid- 
ing on  one  of  the  defendant's  electric  cars  in  Newport  The 
facts  attendingthe  injury  were  these :  The  plaintiff  boarded 
the  car  a  few  minutes  past  8  o'clock  in  the  evening,  at  the 
foot  of  Touro  street,  on  Spring  street,  with  the  intention  of 
riding  to  Morton  Park,  in  the  southern  part  of  the  city. 
The  car  was  anox>en  one,  with  seats  running  crosswise,  and 
with  steps  or  foot  boards  on  each  side  lengthwise  of  th^  car. 
This  car  had  in  tow  another  car.  All  the  seats  in  both  cars, 
and  also  the  platforms,  were  filled  with  passengers,  and 
passengers  were  standing  on  the  foot  boards.  The  plaintiff 
took  a  position  on  the  foot  board  of  the  first  car,  on  the 
left  hand  or  easterly  side  of  the  car  as  it  was  going  south, 
between  the  second  and  third  seats  from  the  rear  end  of  the 
ear,  standing  with  his  face  turned  towards  the  opposite  side 
of  the  car,  and  holding  on  to  the  two  stanchions  supporting 
the  roof  of  the  car  on  either  side  of  him.  Instead  of  stand- 
ing on  the  foot  board,  the  plaintiff  might  have  stood,  if  he 
had  seen  fit,  between  the  seats  inside  of  the  car.  Shortly 
after  the  car  had  started,  while  the  plaintiff  was  reaching  for 
his  money  to  pay  his  fare,  he  was  thrown  from  the  car  by 
Coming  in  contact  with  a  trolley  pole,  fell  to  the  ground, 
and  was  run  over  by  the  wheels  of  the  car  in  tow.    No 
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objection  was  made  by  tke  eondactor  to  tke  plaintiiFs 
fltanding  on  the  loot  board,  nor  was  he  warned  that  there 
was  any  danger  in  doing  so.  Between  Tonro  and  Franklin 
streets  the  defendant's  track  ran  ek>se  to  the  cnrfostone  on 
tile  easteriy  side  of  Spring  street.  The  can  were  propelled 
by  tiie  trolley  system.  Between  Tonro  and  Franklin  streets 
Hie  iK>les  supporting  the  trolley  wire  were  located  on  the 
edge  of  the  oorbstone,  so  that  the  distance  from  the  rail  to 
the  inner  side  of  the  pcAm  yaried  from  26  to  38  inches.  The 
distance  between  the  inside  of  the  ix)les  and  the  outer  edge 
of  the  loot  board  of  a  passing  car  varied  from  10  to  13 
inches  ;  the  distance  in  the  case  of  the  pole  by  which  it  is 
alleged  the  plaintiff  was  struck  being  10  1-3  inches.  The 
idaintiff  did  not  know  of  the  location  of  tlie  pole  at  the 
point  where  he  was  injured.  He  did  not  notice  any  poles 
from  the  time  he  got  on  to  the  car  until  he  was  struck,  and 
eould  not  have  seen  them,  in  the  position  in  which  he  stood, 
because  fhey  were  behind  him.  He  had  nevw  ridden  over 
that  part  of  the  defendant's  road  prior  to  the  accident,  and 
was  hmilar  with  the  street  only  as  he  had  occasionally 
diiven  through  it.  From  the  pc^t  where  the  plaintiff  got 
on  to  the  car,  to  the  x)oint  where  he  was  thrown  off,  the  oar 
had  passed  eight  poles,  that  by  which  the  plaintiff  was 
struck  being  the  ninth. 

The  question  raised  by  the  plaintiff' s  exception  is  whether, 
on  these  facts,  the  court  was  justified  in  directing  a  yerdict 
for  the  defendant.  To  have  warranted  the  direction  it  must 
have  clearly  appeared, —  so  clearly  that  the  court  could  say 
as  a  matter  of  law, —  either  tiiat  the  defendant  was  not 
negligent,  or  that  the  plaintiff  was  guilty  ot  n^ligenoe 
which  contribnted  to  the  accident.  We  do  not  think  that 
either  of  these  propositions  was  sufficiently  elear  to  warrant 
the  court  in  taking  the  case  from  the  jiuy,  and  directing  a 
yerdici  for  the  defendant.  Common  carriers  ot  passengers 
are  required  to  do  all  that  human  care,  rigilance,  and  fore- 
sight reasonably  can,  in  riew  of  the  character  and  mode  of 
conyeyanee  adopted,  to  i)reYent  aooident  to  passengers. 
Taller  Y.  TaJhof.  3^  Til.  357  m  Am.  Dec.  fl9S);  Meiers. 
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Pen7i8ylvania  B.  Co.,  64  Pa.  226  (3  Am. Rep.  681);  Tbpeka 
City  JR.  Co,  V.  Higgs^  38  Kan.  375 ;  Philadelphia  <ft  R.  R. 
Co.  V.  Derby,  66  U.  S.  (14  How.  468, 486,  14  L.  ed.  602,  609.) 
It  is  a  matter  of  common  knowledge  that  railway  companies 
daily  undertake  to  carry,  as  did  the  defendant  on  the 
occasion  in  question,  passengers  greatly  in  excess  of  the 
seating  capacity  of  their  cars,  that  they  stop  their  cars 
and  take  on  passengers  so  long  as  there  is  standing 
room  on  platforms  or  foot  boards  and  collect  fares 
from  those  on  platforms  or  foot  boards  as  well  as 
from  those  within  the  cars.  Ought  not  the  defendant, 
in  view  of  the  rule  prescribing  the  duty  of  carriers  of  pas- 
sen|j:ers,  to  have  foreseen  the  possible  danger  to  which 
passengers  on  the  foot  boards  of  its  cars  might  be  exposed 
by  a  slight  turn  of  the  body  sidewise,  or  by  a  slight  incli- 
nation of  it  backward,  in  consequence  of  the  proximity  of 
its  track  to  its  trolley  i)ole  at  the  point  where  the  plaintiff 
was  injured  ?  We  think  so.  North  Chicago  Street  JR.  Co. 
T.  Williams,  ^140  111.  276 ;  Ibpe^a  City  R.  Co.  ▼.  JEKggs, 
supra;  Gray  v.  Rochester  City  A  B.  R.  Co.,  61  Hun,  218 ; 
Lehr  v.  Steinway  &  H.  P.  R.  Co.,  118  N.  Y.  666. 

But  the  question  which  has  been  chiefly  argued  is 
whether,  on  the  facts  recited,  it  sufficiently  appeared  that 
the  plaintiff  was  guilty  of  contributory  n^ligence  to  jus- 
tify the  direction  of  the  court.  The  defendant  conceded 
that  it  is  not  negligence  in  se  for  a  passenger  to  ride  on  the 
foot  board  of  an  oi>en  car,  but  contends  that,  as  the  outside 
of  a  car  is  obviously  more  dangerous  than  the  inside,  it  is 
incumbent  on  any  one  who  rides  there  to  exercise  care  com- 
mensurate with  the  danger.  This  proposition  is  doubtless 
correct.  But  we  do  not  assent  to  the  defendant's  further 
contention  that,  if  the  passenger  is  injured  while  riding  on 
the  foot  board,  it  is  prima  facie  his  own  fault  Undoubt- 
edly, by  the  law  of  this  State,  the  burdei^  is  on  him  who 
sues  for  an  injury  to  show  that  he  was  in  the  exercise  of 
due  care,  and  the  question  whether  he  was  in  the  exercise 
of  due  care  is  to  be  considered  with  reference  to  the  fact 
that  he  was  riding  in  a  dangerous  situation.    But  the  quee- 
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tion  of  contributory  negligence  is  generally  for  the  jury, 
the  exceptions  being  where  the  facts  are  not  controverted, 
or  it  clearly  appears  what  coarse  a  person  of  ordinary  pru- 
dence would  pursue,  or  where  the  standard  of  duty  is  fixed, 
or  the  negligence  is  clearly  defined  and  palpable.    Clarke 
T.  Rhode  Uland  Electric  Lighting  Co.,  16  R,  I.  463,  465 ; 
Chaff ^^  ▼•   Old  Colony  H.  Co.,  17  R.  J.  658,  688.    A  pas- 
senger  who  rides  on  the  foot  board  of  a  car  necessarily 
^        takes  on  himself  the  duty  of  looking  out  for  and  protecting 
himself  against  the  usual  and  obvious  perils  of  riding  there, 
such,  for  instance,  as  injury  from  passing  vehicles,  or  by 
being  thrown  oft  by  the  swaying  or  jolting  of  the  car ; 
assuming,  of  course,  proper  management  of  the  car,  and 
proper  construction  and  condition  of  the  road.     We  do  not 
think,  however,  that  the  danger  of  being  hit  by  a  trolley 
pole  is  such  a  peril  as  a  passenger  whom  the  railway  com- 
pany ha9  undertaken  to  carry  on  the  foot  board  of  its  car 
is  bound  to  anticipate  and  be  on  the  lookout  for,  unless, 
indeed,  it  appear  that  the  passenger  had  knowledge  of  the 
close  proximity  of  the  track  to  the  trolley  pole.    He  has  a 
right  to  assume  that  the  railway  company  has  performed 
its  duty  in  so  constructing  its  road  that  its  passengers,  even 
on  the  foot  boards  of  its  cars,  riding  there  by  its  permis- 
sion, shall  not  be  exposed  to  injury  by  the  unsafe  construc- 
tion of  its  road.     City  B,  Co.  v.  Lee,  60  N.  J.  L.  435,  439. 
The  testimony  does  not  show  that  the  plaintiff  knew  of  the 
close  proximity  of  the  defendant's  track  to  its  trolley  poles. 
Moreover,  the  accident  occurred  in  the  evening,  when,  on 
.  account  of  the  darkness,  the  danger  of  being  struck  by  the 
pole  would  not  be  so  apparent  as  in  the  daytime.     Nor 
does  the  testimony  show  that  the  posture  of  the  plaintiff 
on  the  foot  board  was  an  unusual  one,  or  any  movement  of 
his  which  would  naturally  expose  liim  to  danger.     The 
defendant's  counsel  argues  that  it  is  a  necessary  inference 
from  the  fact  that  he  was  struck  that  he  was  leaning  back- 
ward at  a  considerable  angle.    The  plaintiff's  testimony 
was  that  he  was  in  the  act  of  taking  his  fare  out  of  his 
pocket.     The  defendant's  counsel,  in  argument,  stated  that 
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the  plaintiff  illustrated  his  testimony  by  raising  his  arm  as 
though  to  take  his  money  out  of  his  vest  pocket.  If  this  be 
so,  the  plaintiff's  elbow,  as  he  stood  with  his  badt  to  the 
trolley  poles,  would  naturally  project  several  inches  beyond 
the  line  of  his  body,  and  a  slight  inclination  would  suffice 
to  bring  it  into  contact  with  a  pole  only  ten  and  a  half 
inches  from  the  edge  of  the  foot  board.  The  fact  that  the 
plaintiff  had  already  safely  passed  eight  poles  gives  prob- 
ability to  the  theory  that  the  accident  was  due  Sto  the  lift- 
ing of  his  arm  in  the  manner  stated. 
Plaintijpi  petitiim  for  a  new  trial  granted. 


NozB.— 8«e  noU  to  Kmnedy  t.  OUjf  of  Lcmtimg^  po&L 


Oaffwet  t.  Bkookltn  City  Railway  Comfaky. 

OU»  Court  ofBrooMyn  (N.  F.)  Oonorai  Tmm,  Nov.,  JMS. 

(•Miao.U 
Elvoteic  wnaan  aAmwAY.— Ddtt  to  PAsnnrocB8.^KB(yLioBraB. 


If  an  eleotrio  street  rsilwa j  oompftiiy  oirdiiimrily  naee  a  chain  upon  the 
side  of  open  oan^to  prevent  paasengen  from  getting  on  or  off  on  the 
side  next  to  the  other  track,  the  omiesion  to  hare  suoh  chain  in  place  ia 
an  invitation  to  pasBengere  to  get  on  at  that  side. 

A  motorman,  knowing  of  suoh  implied  invitation,  is  boond  to  ezascise  more 
care  when  passengers  are  boarding  a  oar  at  a  station  than  whan  meetfng 
another  oar  in  motion. 

Appeal  by  defendant  below  from  a  judgment  awarding 
damages  for  personal  injuries.    Facts  stated  in  opinion. 

Jos.  A  TliOB.  H.  Tray  J  for  plaintiff  (re8X)ondent). 

Morris  A  WhiteJuyuse^  for  defendant  (appellant). 

Clkmkkt,  Ch.  J  !    The  qnentions  inYolYed  in  this  appeal 


NEW  YORK,  1893.  456 


Gftffney  ▼.  Railway  Co. 


seem  to  be  mainly  of  fact.  The  plaintiff  and  two  witnesses 
called  in  her  behalf  testify  that  they  were  passengers  on 
a  train  of  the  Fort  Hamilton  line,  which  stopped  in  Third 
avenne,  in  this  city,  at  Twenty-fifth  street ;  that  the  pas- 
sengers were  given  transfer  tickets,  and  many  of  them 
walked  a  short  distance  to  take  a  Hamilton  avenue  car 
sUinding  on  the  same  track  ;  that  many  of  the  passengers 
got  on  the  car,  which  was  an  open  one,  on  the  side  nearest 
the  sidewalk,  bat  that  ten  or  fifteen  went  on  the  other 
side ;  that  plaintiff  was  about  to  get  upon  the  car  when  a 
car  came  down  on  the  other  track  at  a  rapid  rate  of  speed 
and  struck  her.  The  only  witness  for  the  company  who 
saw  the  injury  was  the  motorman.  He  testified  that  the 
plaintiff  made  a  dart  from  behind  the  car,  and  jumped  for 
the  second  stanchion,  about  four  feet  from  the  rear  of  the 
Hamilton  avenue  ear,  and  fell  under  his  car.  It  appeared 
that  the  company  used  chains  on  the  sides  to  prevent  i>a8- 
sengers  from  boarding  cars,  and  that  the  chains  at  the  time 
were  down  on  both  sides  of  the  car. 

The  place  in  question  was  a  transfer  station,  and,  as  the 
company  used  chains  when  they  did  not  permit  passengers 
to  enter  a  car,  the  fact  that  the  same  were  down  on  the  side 
next  the  other  track  was  an  invitation  to  passengers  to 
enter  the  car  on  that  side.  We  are  also  of  opinion  that 
the  motorman,  when  he  saw  that  passengers  were  entering 
a  car  at  the  station,  was  bound  to  exercise  more  care  than 
when  passing  another  car  in  motion,  and  particularly  when 
he  knew  that  the  company  invited  x>assenger8  to  enter  on 
the  side  of  the  car  near  the  other  track. 

The  weight  of  evidence  was  on  the  side  of  plaintiff,  and 
we  can  see  no  legal  reason  why  the  verdict  of  the  jury 
should  be  disturbed. 

Judgment  and  order  denying  new  trial  kfllrmed,  with 
costs. 

OsBOBNis,  J.,  concurs. 

Judgment  and  order  affirmed. 


KoTB.— See  note  to  Kminedif  t.  Ciiy  of  Lansing,  poll 
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MamtehuMtU  8%iprem0  JvdMai  Cowri^  Jan.  #,  1M$4. 

(IM  MMk  40S.) 

BLEOTfUO  BTiUUr  RiJLWAT.— DUTT  TO  PABBBNOEBS.— NaQUGBfOK 

In  an  action  for  personal  injuries  sustained  by  the  pi^ln^iff  when  alightinc 
from  an  electric  street  oar,  held,  that  an  instruction  to  tba  jiurj  that  if 
it  was  possible  for  the  defendant  to  prevent  the  accident,  it  was  guil^ 
of  negligence,  was  properly  refused. 

Also  held,  proper  to  charge  the  jury  that  if  those  in'ohaifge  of  the  oar  had 
waited  a  reasonable  time  at  a  station  tot  passengers  to  ahght,  and  « 
passenger  made  no  more  to  alight  until  the  car  started  again,  and  gave 
the  conductor  no  notice  that  he  desired  to  do  so,  there  wasnonqgUgiwiee 
in  starting  the  car. 

Appeal  by  plaintiff  from  judgment  of  Superior  Coort^ 
Suffolk  county,  upon  a  verdict  for  defendant. 

The  following  request  to  charge  the  jury  was  made  by 
the  plaintiff  and  refused :  ^^That,  if  it  was  possible  for  th^ 
defendant  to  prevent  this  accident,  then  defendant  was 
negligent." 

The  following  requests  of  the  defendant  were  charged, 
over  the  objection  of  the  plaintiff:  ^H^)  -^  common  carrier 
is  bound  to  delay  at  a  station  or  stopping  place  only  a  rea- 
sonable length  of  time  for  the  purpose  of  allowing  pas- 
sengers to  alight,  unless  those  in  charge  know,  or  have 
reason  to  know,  that  some  passenger  has  not  got  off,  and 
is  desiring  to  do  so.  (2)  Passengers  on  a  street  oar,  whem 
at  their  place  of  destination,  should  leave  the  car  with 
reasonable  dispatch ;  and  after  the  car  has  stopped  a  rea- 
sonable time,  for  passengers  to  get  off,  and  as  soon  as  all 
passengers  destined  for  a  particular  place,  or  intending  to 
get  off  there,  have  apparently  left,  and  the  conductor  has 
BO  notice  that  any  one  else  is  trying  to  get  off,  then  the 
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oonductor  may  properly  start  his  oar.  (3)  If  the  car  liad 
stopped  a  reasonable  time,  and  the  plaintiff  did  not  step 
from  the  oar  nntU  after  the  oar  had  started,  and  was  not, 
at  tile  time  of  starting  the  ear,  apparently  in  the  act  of 
leaiiDg  It,  and  the  oondnctor  did  not  know,  or  have  any 
notios^  or  have  reason  to  know,  that  the  plaintiff  was 
intending  or  desiring  to  get  off  there,  then  there  was  no 
n^Iigenoe  on  his  part  in  starting  the  ear.  (4)  If  the  jnry 
And  that  the  car  had  waited  a  reasonable  length  of  time  for 
passengers  to  alight,  and  that  the  i>laintiff  delayed,  and 
was  not  apparently  in  tiie  act  of  leaving  the  car  when  the 
'bell  was  giveii  for  the  car  to  start,  and  the  conductor  had 
no  notice  or  knowledge  of  the  plaintiffs  intention  or  derire 
to  get  off,  th^i  there  was  no  negligence  in  starting  the  ear. 
<9)  The  condoetor  was  not  bound  to  know  that  every  pas- 
senger had  left  the  car  that  was  intending  to  leave  it  at 
ibat  plaoe,  in  the  absence  of  any  sign  of  sodi  intention ; 
and  If,  after  waiting  a  reasonable  time,  he  took  reasonable 
means  to  see  whether  passengers  were  at  die  tfane  leaving 
the  oar,  and  no  one  appeared  to  be  leaving  it^  and  the  eon* 
duotor  did  not  know,  or  have  any  reason  to  know,  that  the 
plaintiff  was  intending  to  get  off,  there  was  no  negligeuoe 
in  jiitarting  the  car.'' 

B.  F.  Carver^  E.  B.  Blodgett,  for  tilie  plaintlJt 

W.  B.  Sprout^  for  the  defendant. 

FxBLD,  C.  J. :  The  plaintiff  fell  from  the  running  bosid  of 
^n  open  electric  car,  and  was  injured.  The  principal  ques- 
tion of  fact  in  ^^  case  was  whether  the  plaintiff  stepped  from 
ihe  iTuming  board  to  the  ground  after  the  car  had  started,  or 
nrlL^jner  th^  inductor  caused  the  car  to  start  while  the 
plaintiS  was  in  the  act  of  stepping  pff,  Som9  atbdP  qilM- 
tions  connected  with  this  were  whether  theippnduetor  caust^d 
the  oar  to  stop  a  reasonable  length  of  time  for  paa^eai^ers 
to  alight ;  whether,  at  the  time  he  caused  the  car  to  start 
after  having  it  stopped,  he  had  any  notice  or  knowledge 
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Charles  Kennedy,  by  His  Next  Friend,  v.  The  City  of 

Lansing. 

Michigan  Supreme  Oouri,  March  f7, 1S94* 
(M  liioh.  618.) 

ElJECTBIO    8TBXET    RAILWAY. —  DXTTT  TO  PASBENaSBS.— INJUBY   FROM 

POLE. —  Liability  of  city. 

An  electric  street  railway  company  which  laid  its  track  and  erected  its 
poles  with  municipal  consent,  placed  the  poles  so  near  the  track  that  a 
passenger  standing  on  the  running  board  of  an  open  car  was  struck  by  a 
pole  and  injured. 

Held,  that  the  city  was  not  liable  upon  the  theory  that  the  pole  was  am 
obstruction  in  the  street. 

Appeal  by  plaintiflf  from  judgment  of  Circuit  Courts 
Ingham  county,  upon  a  verdict  directed  for  the  defendant 

S.  fj,  Kilbonrne  and  James  Harris^  for  appellant. 

Charles  F.  Hammond^  for  defendant 

McGrath,  C.  J.:  Defendant  granted  to  a  street  railway 
company  the  right  to  lay  its  track  and  erect  its  trolley  poles 
along  Elizabeth  street.  The  track  was  laid  along  the  east 
side  of  the  traveled  portion  of  the  street,  and  the  trolley 
poles  were  placed  in  the  gutter,  outside  of  the  way  intended 
for  travel.  Plaintiflf,  while  riding  on  one  of  the  street  rail- 
way company's  open  cars,  which  are  wider  than  the  ordi- 
nary car,  and  while  standing  upon  one  of  the  side  boards 
used  ^s  steps,  came  in  contact  with  one  of  the  trolley  poles 
and  was  injured,  and  sues  the  city,  alleging  that  the  troUey 
pole  was  an  obstruction  in  the  street. 

We  think  that  the  circuit  judge  was  right  in  directing  a 
verdict  for  the  defendant  The  municipality  did  not  fix  or 
direct  the  precise  location  of  the  tracks  or  the  trolley  i)ole8, 
or  determine  the  width  of  the  cars.  The  tracks,  cars,  and 
poles  are  the  property  of  the  company,  and  incidents  of 
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that  particular  system  of  transportation,  as  yirtaally  so  as 
are  the  horses,  harness  and  vehicles  of  other  systems.  If 
an  injury  is  occasioned  to  a  passenger  by  a  defect  in  a  rail, 
or  by  reason  of  an  improper  adjustment  of  that  system,  the 
city  can  be  no  more  held  than  if  a  passenger  in  an  omnibus 
is  injured  because  of  the  breaking  of  a  defective  axle,  or 
because  the  horses  were  hitched  too  long  or  too  short.  The 
injury  in  the  present  case  was  not  occasioned  by  the  con- 
dition of  the  street,  but  by  an  improper  arrangement  of  the 
appliances  employed  in  a  method  of  its  use.  Besx)ecting 
the  liability  of  the  city,  the  case  is  the  same  as  if  plaintiff 
had  been  injured  by  contact  with  a  car  on  a  parallel  track 
of  a  double  track  system.  Municipalities  are  in  no  sense 
responsible  for  the  adjustment  of  the  parts  of  this  mode  of 
transportation.  They  may,  by  the  exercise  of  the  police 
power,  prohibit  such  an  adjustment  as  would  endanger  life, 
but  the  failure  to  exercise  that  power  would  not  render  them 
liable  to  respond  in  damages  ;  nor  would  the  exercise  of  a 
prohibitory  ordinance,  its  violation,  and  consequent  injury, 
involve  them  in  liability.  They  are,  of  course,  bound  to  see 
that  the  construction  of  tracks  in  streets  does  not  necessarily 
interfere  with  or  endanger  other  uses  of  such  streets,  but 
they  are  not  insurers  of  street  car  passengers  against  defects 
in  the  street  car  system  itself. 

The  judgment  is  affirmed. 

The  other  justices  concurred. 


NOTB. —  In  the  fonrteen  preceding  cases,  the  matters  under  ooDsideratioii 
related  to  the  dutj  of  electric  street  railway  companies  to  the  passengers 
upon  their  cars,  and  questions  of  negligence  and  contributory  negligence 
in  cases  of  personal  injury. 

The  following  ai«  memoranda  of  other  decisions  In  cases  of  similar 
nature: 

In  Piper  ▼.  MimneapclU  St  By,  Cc^  Minnesota  Supreme  Court,  June  16, 
1SQ8  (68  Minn.  M9),  the  action  was  brought  by  a  passenger  who  had  been 
injured  while  attempting  to  alight  from  an  electric  car.  The  car  had  been 
stopped  at  her  signal,  and  she  was  in  the  act  of  getting  off  without 
unnecessary  delay,  when  the  car  was  suddenly  started  without  notice  or 
warning,  and  she  was  injured.  Held,  that  it  was  not  error  to!oharge  the  jury 
that  if  the  plaintiff  was  pat  in  a  position  of  peril  by  the  sudden  starting  of 
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the  car,  and  jumped  off  as  it  started,  and  a  person  of  ordinarf  pmdenoe 
would  have  done  the  same  thing,  it  was  not  oontributory  n^ligenoe. 

In  White  y.  Atlanta  Oontol.  St,  By,  Co,^  Ghxxrgia  Supreme  Ck>iirt,  Maioh, 
1898  (92  G^  494),  an  action  for  personal  injuries,  it  was  held  not  jmt  m 
negligence  for  a  person  with  a  handkerchief  in  one  hand  and  an  umbrella 
in  the  other,  to  attempt  to  board  an  electric  street  car  while  the  car  was 
stopping  to  take  on  passengers,  but  before  it  had  become  entirely  station- 
ary ;  but  that  it  was  a  proper  question  for  the  jury.  Judgment  of  non- 
suit reyersed. 

In  Beal  t.  LoweU  A  DracuJt  St,  By,<,  ICassaohusetts  Supreme  Judicial 
Court,  Dec  8, 1893  (167  Mass.  494),  the  plaintiff  was  standing  upon  the 
front  platform  of  an  electric  car,  when,  on  approaching  a  switch,  the 
motorman  suddenly  turned  on  full  power  and  the  plaintiff  waa  thrown  off 
and  injured.  It  was  claimed  that  the  switch  waa  defeotiTa.  Held,  no 
error  in  charging  the  jury  that  "  if  standing  upon  the  front  platform  as 
above  described,  would  be  an  act  of  carelessness,  or  failure  to  exercise  such 
a  degree  of  care  as  men  of  ordinary  prudence  would  exeroioe  under  tiie 
same  circumstances,"  plaintiff  could  not  recover. 

In  Slaughter  v.  Metropolitan  St.  By.  Co,^  Missouri  Sujweme  CJourt,  May 
80,  1898  (116  Mo.  289),  the  plaintiff  stepped  upon  the  front  platform  of  a 
trolley  car  and  was  told  by  the  motorman  to  get  off  and  go  to  the  rear. 
While  he  was  in  the  act  of  getting  off,  the  motorman  suddenly  increased 
the  speed  of  the  car  and  plaintiff  was  thrown  off  and  injured.  Questioas 
of  contributory  negligence  and  daaiages,  mostly  the  latter. 

In  James  v.  Duluth  St  By,  Co,,  Minnesota  Supreme  CJourt,  Nor.  14, 
1898  (56  Minn.  271),  held,  that  while  it  may  be  the  duty  of  the  conductor 
of  an  electric  car  in  case  of  a  nath  of  passengers,  to  use  reasonable  effort  to 
check  it  and  prevent  injury  to  those  getting  off,  it  is  not  his  duty  to  assist 
an  able-bodied  passenger  to  alight,  in  absenoa  of  aojr  appeanmoa  of  special 
danger* 


yt- 
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ICakt  Jakb  HicKVAif ,  Bespondent,  v.  Thb  Uhioit  Dxpot 

B.  B.  Co.«  Appellant 

(47  Mo.  App.  68.) 
ttjnnao  miicvr  bailwat.— Drrr  to  tratxlers.— CoiiLTnoir.^lTMncf* 

OBNGB  AND  OONTRIBUTOItT  NEAUaENCB. 

A  penoB  driTing  upon  the  tracks  of  an  electrio  raflway  is  not  a  treepaewr 
there,  and  while  he  most  turn  aside  to  meet  a  oar  or  let  it  pass  him» 
those  in  charge  of  the  car  must  alao  use  reason ahle  diligence  to  discern 
Um  danger  to  which  he  may  he  exposed. 

The  degree  of  oare  required  of  those  in  charge  of  electric  street  oars,  and 
of  traTeleia  in  highways  crossed  or  traversed  by  them,  to  avoid  collision, 
is  much  greater  than  in  the  case  of  horse  cars,  by  reason  of  the  greater 
qpeed  and  momentum. 

To  run  an  electric  car  more  rapidly  than  is  permitted  by  municipal  ordi* 
nance,  or  to  fail  to  ring  a  bell  when  approaching  a  street  crossing,  is 
negUgenoe,  for  the  result  of  which  the  railway  company  must  answer, 
in  absence  of  contributory  negligence. 

It  is  the  duty  of  a  traveler  approaching  the  crossing  of  an  electric  street 
railway  to  both  look  and  listen  for  approaching  cars,  and  the  failure  of 
Ik  trial  court  to  so  charge  held,  in  the  giVen  case,  reversible  error. 

Flailure  to  so  look  and  listen,  if  by  so  doing  the  accident  could  have  been 
avoided,  is  fatal  contributory  negligence,  unless  those  in  charge  of  the 
car  saw,  or  by  the  exercise  of  ordinary  diligence  could  have  seen,  the 
plaintiff's  peril  in  time  to  prevent  the  injury. 

m 

Appsal  from  St.  Louis  City  Circuit  Courts 
O.  A.  BH/nJcelnburg^  for  appellant. 

J.  F.  Merryman^  for  respondent 
ft 

Biggs,  J. :  The  defendant  owns  and  operates  an  electric 
street  railway  in  the  city  of  St.  Louis.  The  ordinances  of  the 
city,  conferring  the  right  to  the  use  of  the  streets,  among 
other  restrictions,  prohibit  the  defendant  from  running  its 
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oars  at  a  greater  rate  of  speed  than  fifteen  miles  an  hour. 
The  road  has  a  doable  track,  and  it  extends  north  and 
south  along  the  centre  of  California  avenne.  This  ayenne 
is  siztj  feet  wide,  and  is  intersected  at  right  angles  b7 
Keokuk  street,  of  like  width.  On  the  night  of  October  11, 
1890,  the  plaintiffs  son,  while  driving  the  plaintiff's  horse 
and  buggy,  attempted  to  cross  the  defendant's  track  at  the 
intersection  of  the  above-named  streets.  There  was  a 
collision  with  one  of  defendant's  cars,  which  resulted  in 
damage  to  the  horse  and  buggy.  The  present  action 
originated  before  a  justice  of  the  peace  to  recover  the 
damage.  The  plaintiff  alleged  that  the  collision  was 
brought  about  by  the  negligence  of  defendant's  servants 
in  funning  the  car.  The  defendant  denied  that  its  servants 
were  careless  and  negligent,  but  averred  that  the  accident 
was  directly  produced  by  the  negligence  of  the  driver  of 
the  horse.  The  plaintiff  had  judgment,  both  before  the 
justice  and  in  the  Circuit  Court,  and  the  defendant,  by 
successive  appeals,  has  brought  the  case  to  us  for  review. 

The  defendant  complains  of  the  action  of  the  court  in 
giving  and  refusing  instructions.  Two  assignments  are 
based  on  the  action  of  the  court  in  refusing  instructions 
asked  by  the  defendant.  The  assignments  may  be  con- 
sidered together. 

The  refused  instructions  are  as  follows : 
\  '^^  You  are  instructed  that  it  was  the  duty  of  the  person 
-driving  plaintiff's  buggy,  before  crossing  defendant's  rail- 
way tracks,  to  look  and  listen  for  approaching  railway 
cars,  and  if  you  find  from  the  evidence  that  the  person  in 
charge  of  plaintiff's  buggy  failed  to  look  and  listen,  and 
that  by  looking  and  listening  he  might  have  observed  the 
approaching  motor  car  in  time  to  avoid  a  collision,  and 
that  by  the  exercise  of  reasonable  care  he  might  have 
avoided  such  collision,  then  you  will  find  for  the  defend- 
ant." 

''  You  are  instructed  that  the  defendant's  cars  have  the 
preference  in  the  use  of  its  tracks,  and  that  the  driver  of 
plaintiff's  horse  and  buggy  had  no  right  to  drive  upon  the 
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railroad  tracks  so  as  to  obstruct  or  unnecessarily  interferf 
with  the  passage  of  defendant's  motorcar;  and,  if  the  person 
in  charge  of  the  buggy  drove  upon  said  track  without  neces- 
sity, when  a  car  was  approaching  at  a  short  distance,  and 
in  sight,  he  was  bound  to  exercise  more  care  and  diligence 
than  he  would  in  driving  upon  a  common  roadway  to  see 
that  the  car  was  not  impeded  and  to  avoid  collision.  It 
was  the  duty  of  plaintifTs  driver,  under  such  a  state  of 
facts,  to  stop  the  vehicle  or  to  turn  aside  to  avoid  the  car, 
and  if^  through  negligence  or  wilfulness  on  his  part  in  this 
respect,  a  collision  ensued,  the  plaintiff  is  not  entitled  to 
recover  damages  against  the .  defendant,  provided  the 
defendant  exercised  reasonable  diligence  to  avoid  the  acci- 
dent after  it  became  aware  of  the  danger  to  which  plaintiff 
had  been  exposed.'* 

The  determination  of  these  assignments  requires  a  dis- 
cussion by  us  of  the  nature  and  extent  of  the  right  of  the 
defendant  to  the  use  of  the  streets  for  its  railway,  and  the 
degree  of  care  necessary  to  be  exercised  in  running  such  a 
road  .to  avoid  injury  to  persons  and  property  lawfully  on 
the  streets.  And  the  questions  thus  presented  necessarily 
involve  the  corresponding  duty  and  care  of  the  citizen, 
while  using  the  street,  to  avoid  such  injuries. 

The  court  told  the  jury  in  its  instructions  that,  if  the 
driver  of  the  horse  failed  to  exercise  "ordinary  care"  in 
approaching  the  defendant's  railway  tracks,  or  in  attempt- 
ing to  cross  them,  then  he  was  guilty  of  contributory  negli- 
enoe,  and  the  plaintiff  could  not  recover,  unless  the  jury 
further  found  that  the  defendant's  servants  in  charge  of 
the  car  could  have  stopped  it  in  time  to  have  avoided  the 
collision,  after  they  saw,  or  by  the  exercise  of  ordinary 
vigilance  could  have  ascertained,  the  perilous  position  in 
which  the  horse  and  buggy  were  placed.  The  aim  of  the 
defendant's  first  instruction,  which  the  court  refused,  was 
to  supplement  this  charge,  by  informing  the  jury  that, 
under  the  circumstances  of  this  case,  ''  ordinary  care^^^  as 
used  in  the  court's  instructions,  required  the  driver  of  the 
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horse  and  baggy  to  listen  and  look  for  approaching  ears  on 
the  defendant's  road.  It  is  conceded  that  this  is  the  law 
applicable  to  steam  railways,  bnt  the  plaintiff's  counsel 
argues  that  no  such  duty  is  imposed  by  law  on  a  person 
approaching  the  crossing  of  an  electric  or  cable  railway. 

In  the  discussion  of  this  question  we  are  substantially 
without  precedent  to  guide  us  in  its  solution,  because  we 
are  dealing  with  a  new  means  of  transportation,  and  a  new 
use  of  the  streets.  But  the  principles  of  the  common  law 
are  so  comprehensive  that  they  find  ready  application  and 
govern  in  all  business  transactions,  however  novel  or  com- 
plex. When  railroads  were  constructed,  and  the  steam 
engine  or  locomotive  was  invented,  the  courts  readily  ap- 
plied the  principles  of  the  common  law  to  this  new  and 
dangerous  agency,  and,  among  other  things,  decided  that 
it  was  negligence  to  run  such  a  dangerous  thing  as  a  loco- 
motive across  a  public  highway  or  street  without  giving 
some  warning  of  its  approach.  It  is  upon  this  principle 
that  our  legislation  on  the  subject  is  based.  The  courts 
also  decided  that,  although  all  persons  were  entitled  to  the 
free  use  of  the  public  highways  and  streets,  yet  it  was 
negligence  for  anyone  to  cross  a  railroad  track  at  the  cross- 
ing of  a  public  highway  without  looking  and  listening  for 
the  cars.  When  the  courts  were  asked  to  apply  the  same 
rule  to  a  person  crossing  the  track  of  a  street  railway, 
where  the  cars  were  drawn  by  horses,  it  was  held  that  the 
same  degree  of  watchfulness  ought  not  to  be  exacted,  because 
horse  cars  are  not  run  at  the  same  rate  of  speed  as  steam 
cars— are  not  attended  with  the  same  danger,  and  are  not 
so  difficult  to  check.  Some  of  the  courts  also  placed  this 
rule  on  the  additional  ground  that  the  horse  railway  had 
not  the  same  right  to  the  use  of  its  track  as  a  steam  rail- 
way had  to  its  track.  We  admit  that  the  right  of  occupa- 
tion is  different,  but  we  are  not  clear  that  this  diflference  of 
tenure  aflf»)rds  any  reason  for  a  different  degree  of  vigilance 
on  the  part  of  the  citizen.  But  we  are  not  dealing  with  a 
horse  car  case.  We  have  here  an  electric  railway,  a  new 
and  different  motor  jowj^r,  jiiul  we  are  called  npon  to  lay 
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down  Boaim  general  rules  which  should  govern  in  its  opera- 
tion,  and  also  say  whether  persons,  before  attempting  to 
cross  the  track  of  snch  a  railway,  should  look  and  listen 
for  the  cars.  We  do  not  think  that  it  conld  be  successfully 
maintained  that  the  law  requires  only  that  degree  of  care  in 
operating  an  electric  road,  which  it  exacts  in  running  horse 
earn.  The  degree  of  watchfulness  ought  to  be  much  greater 
in  the  one  case  than  the  other,  because  the  danger  of  col- 
lision from  the  electric  car  is  much  greater  by  reason  of  its 
greater  speed  and  momentum.  We,  therefore,  think  thai 
the  law  requires,  and  common  prudence  dictates,  that  per- 
sons in  charge  of  an  electric  car  should  not  only  keep  a 
strict  watch  along  all  portions  of  the  route,  bat  that  they 
should  give  warning  of  the  approach  of  the  car  to  a  street 
or  other  public  crossing.  It  is  for  like  reasons  that  we  think 
that  a  greater  degree  of  watchfulness  is  imposed  on  the 
citizen  in  the  one  case  than  the  other.  It  is  asking  but 
little  of  a  x)erson  to  use  his  eyes  and  ears  in  trayeling  along 
tile  streets  of  a  populous  city,  especially  when  he  knows,  as 
it  appears  that  the  driver  of  the  horse  did  in  this  case,  that 
he  is  approaching  the  crossing  of  an  electric  or  cable  road. 
Therefore,  we  are  unable  to  see  why  the  courts  should  not 
so  instruct  the  jurors,  where  electric  or  cable  roads  are  con- 
cerned. It  is  done  every  day  in  steam  railway  cases,  where 
the  conditions  are  substantially  the  same.  Our  conclusion 
is  that  the  court  committed  error  in  refusing  the  defend- 
ant's first  instruction.  Whether  the  error  was  harmless  or 
not,  depends  upon  other  facts  and  circumstances  which  we 
will  notice  further  on  in  this  opinion. 

The  refusal  of  defendant's  second  instruction  was  pro];)er. 
It  is  true  that  it  is  the  duty  of  a  person  driving  a  wagon  or 
other  vehicle  along  a  public  street  to  give  the  right  of  way 
to  the  cars  of  a  street  railway,  and  it  is  wron^^  for  such 
pMSon  to  unnecessarily  interfere  with  or  obstruct  the  jmis- 
sage  of  cars.  But  the  fact  that  such  person  drives 
on  to  the  tracks  ot  a  street  railway  does  not  make  him  a 
trespasser  thereon.  He  has  a  right  to  be  there,  but  he  must 
torn  aside  when  he  meets  a  car,  or  when  it  is  necessary  to 
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let  one  pass.  If  he  is  placed  in  a  position  of  peril  by 
driving  on  or  across  the  railway  track,  it  is  the  duty  of  the 
person  running  the  car,  from  .which  danger  is  to  be  appre 
hended,  to  use  ordinary  care,  that  is,  a  careful  watch,  to 
discoter  the  danger  to  which  he  is  exi>osed,  and  to  exercise 
reasonable  diligence  to  avoid  the  accident,  and  the  defend- 
ant's second  instruction  waa  faulty  because  its  closing 
sentence  did  not  contain  that  qualification. 

Let  us  now  examine  the  evidence  bearing  on  the  accident, 
to  determine  whether  the  refusal  of  the  defendant's  first 
instruction  was  harmless.  The  presumption  is  that  it  was 
prejudicial.  Wliile  we  decide  that  it  was  the  duty  of  the 
plaintifTs  son  to  look  and  listen  for  cars  before  he  attempted 
to  cross  the  tracks  of  the  defendant's  road,  yet  a  failure  to 
do  to  did  not  amount  to  contributory  negligence  on  his 
part,  unless  it  can  be  reasonably  inferred  that,  if  he  Aod 
looked  and  listened^  the  accident  would  not  have  happened. 
H^  t^^stified  that  the  motorman  failed  to  ring  the  bell,  but 
the  motorman  and  conductor  testify  that  the  belljwas  rung. 
ITnder  the  defendant's  evidence,  therefore,  the  plaintiff's 
driver  could  have  heard  the  bell,  had  he  listened.  He  testi 
fied  that  he  looked  for  the  car  before  he  came  to  California 
avenue,  but,  on  account  of  an  embankment  and  a  high  fence 
on  the  south  side  of  Keokuk  street,  he  could  only  see  down 
the  avenue  for  fifteen  or  twenty  feet.  He  also  declared 
that,  when  he  reached  California  avenue,  he  looked  each 
way  for  cars  and  did  not  see  any,  although  he  confessed 
that  his  view  was  unobstructed  for  several  blocks  in  the 
direction  of  the  car ;  that  the  car  carried  a  large  headlight  and 
must  have  been  insight  at  the  time  he  looked.  These  latter 
physical  facts,  which  are  conceded,  force  us  to  the  conclu- 
sion that  the  witness  was  mistaken  when  he  testified  that 
he  looked  [and  did  not  see  the  car.  As  well  might  we  be 
asked  to  accept  the  statement  that  he  looked  for  the  sun  on 
a  clear  day,  and  failed  to  see  it.  The  evidence  tended  to 
prove  that  the  horse  was  going  five  or  six  miles  an  hour ; 
that  he  could  have  been  checked  or  stopped  very  quickly, 
and  that  his  head  was  some  twelve  or  fifteen  feet  from  the 
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track  on  which  the  oar  was  approaching  when  the 
first  reached  a  point  from  which  he  had  an  nnobstmcted 
yiew  of  the  track.  These  facts  to  which  the  driver  of  the 
horse  testified  have  a  tendency  to  prove  that  the  accident 
could  have  been  avoided,  if  the  driver  had  only  looked  and 
made  proper  efforts  to  stop  his  horse  after  he  discovered  the 
car.  We  therefore  conclude  that  the  Circuit  Court  commit- 
ted prejudicial  error  in  refusing  the  defendant's  first  instruc- 
tion. Without  it,  the  jury  might  have  concluded  that  it 
was  not  the  driver's  duty  to  look  for  cars. 

The  judgment  will  be  reversed,  and  the  cause  remanded. 
All  the  judges  concur. 

Ov  Motion  fob  REHSABiire. 

Biggs,  J. :  A  re-examination  of  the  questions  involved 
in  this  case  has  confirmed  us  in  the  correctness  of  our 
opinion. 

The  case  stands  this  way  for  retrial :  If  the  persons  in 
charge  of  the  car  were  running  it  at  a  rate  of  speed  greater 
than  provided  by  ordinance,  or  if  they  failed  to  ring  the 
bell  when  approaching  the  crossing  of  Keokuk  street,  they 
were  guilty  of  negligence,  and  the  defendant  must  answer 
for  all  resulting  injuries  to  plaintiff's  property,  unless  the 
driver  of  the  horse  was  guilty  of  contributory  negligence ; 
that  is,  failed  to  listen  and  look  for  the  approaching  car 
before  attempting  to  cross  the  track,  when  by  so  doing  the 
accident  could  have  been  avoided.  And  even  though  the 
driver  was  thus  guilty  of  contributory  negligence,  yet  the 
defendant  would  still  be  liable,  if  the  persons  in  charge  of 
the  car  saw,  or  by  the  exercise  of  ordinary  diligence  could 
have  seen,  the  perilous  position  of  the  plaintiff's  property 
in  time  to  have  avoided  the  injury  to  it.  This  is  the  practi- 
cal effect  of  our  decision,  and  we  do  not  think  that  it  is  so 
far-reaching  in  its  effects  as  ''to  give  to  the  defendant  the 
right  of  California  avenue  in  preference  to  the  citizens  of 
the  city,"  as  stated  in  the  motion  for  rehearing.  The  fears 
of  the  plaintiff's  counsel  in  this  respect  are  groundless. 
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There  is  a  technical  objection  to  the  defendant's  first 
instraction,  which  the  court  refnsed,  which  onght  to  be 
remedied  on  a  retrial.  It  does  not  contain  the  modification 
that  the  defendant  would  in  any  event  be  liable,  if  its  ser- 
vants saw,  or  by  the  exercise  of  reasonable  vigilance  oonld 
have  seen,  the  horse  and  buggy  in  time  to  have  prevented 
the  collision.  The  recent  decisions  of  the  Supreme  Court 
seem  to  hold  that  an  omission  of  this  kind  is  not  reversible 
error,  or  good  ground  for  refusing  an  instruction,  where 
the  other  instructions  contain  the  necessary  qualification. 
We  think,  however,  that  where  an  instruction  purports  to 
cover  the  whole  case,  it  would  be  better  if  it  stated  the 
whole  law. 

The  motion  for  rehearing  will  be  denied.    All  oonoor. 


NoTB.— See  note  to  Boerih  t.  Wut  Side  B.  (b.*  po9U 


Cabsov   t.   Fbdebal   Strkst  and  Plsasaitt  YAL£ST 

Ry.  Co. 

PiennMylvania  Suprtwu  Court  ^  Jan.  Jtf ,  189M, 
(147  Pa.  St.  819.) 


ftiSOnaO   tTBBVT   BAHiWAT. —  DUTT  TO   TRAYKLVIS. —  GOLIJBIOV.— OOV- 

TmiBUTOBT  nOLIOBNOB. 

For  a  traTeler  when  about  to  oroes  an  electric  street  ratt way  track  to  fail ' 
to  look  for  approaching  cars  U  contributory  negligenoe,  which  wiU  bar 
reooTery  in  caee  of  collision. 

Appeal  by  defendant  below  from  judgment  of  Court  of 
Common  Pleas,  Allegheny  county,  awarding  damages  to 
plaintiff  for  injuries  to  his  horses  and  wagon  by  collision 
with  an  electric  street  car.    Facts  stated  in  opinion* 

Wm.  A.  Stone  of  Stone  eft  Potter^  for  appellant 
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Jacob  H.  Miller^  with  him  McBride^  for  the  appellee.  . 

Opinion  by  Mr.  Justice  Geeen:  The  facts  of  this  case  do 
not  seem  to  be  involved  in  controversy.  The  defendant 
operates  a  line  of  street  cars  passing  through  Washington 
street,  in  the  city  of  Allegheny.  The  plaintiflPs  team,  in 
charge  of  Orr,  the  driver,  was  engaged  in  hauling  along  C 
street,  in  the  same  city.  In  going  along  C  street  to  his  des- 
tination, Orr's  route  crossed  Washington  street  and  the 
defendant's  tracks  therein  at  right  angles.  When  he 
reached  the  intersection  he  neither  stopped  nor  looked,  but 
drove  directly  upon  the  defendant's  track.  When  in  this 
I)osition,  he  looked  up,  and  saw  the  car  just  upon  him. 
There  was  no  time  to  escape.  His  wagon  was  crushed,  and 
he  was  injured. 

This  action  is  brought  by  his  employer,  who  is  affected  by 
the  contributory  negligence  of  his  employe.  The  question 
upon  which  the  case  turned  in  the  court  below  was,  whether 
the  evidence  of  the  plaintiff  established  contributory  negli- 
gence in  Orr,  the  driver.  Upon  this  subject  the  learned 
judge  instructed  the  jury  that  there  was  no  rule  of  law  that 
required  the  driver  to  *'  stop,  look  and  listen,'*  but  it  was 
for  them  to  determine  what  it  was  his  duty  to  do,  and 
whether  he  actually  did  it  on .  this  occasion.  They  were 
thus  left  without  any  rule  of  law  to  apply,  at  liberty  to 
make  one  to  suit  themselves  for  the  purposes  of  this  case, 
which  the  next  jury  might  change  to  suit  themselves,  or^dis- 
regard  altogether.  We  cannot  agree  to  this.  The  street  rail- 
way has  become  a  business  necessity  in  all  great  cities. 
Oreater  and  better  facilities  and  a  higher  rate  of  speed  are 
being  constantly  demanded.  The  movement  of  cars  by  cable 
or  electricity  along  crowded  streets  is  attended  with  danger, 
and  renders  a  high  measure  of  care  necessary,  both  on  the 
part  of  the  street  railways,  and  those  using  the  streets  in  the 
ordinary  manner.  It  is  the  duty  of  the  railway  companies 
to  be  watchful  and  attentive,  and  to  use  all  reasonable  pre- 
cautions to  give  notice  of  their  approach  to  crossings  and 
places  of  danger.    Their  failure  to  exercise  the  care  which 
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the  rate  of  speed  and  the  condition  of  the  street  demand,  is 
negligence.  On  the  other  hand,  new  appliances,  rendered 
necessarj  by  the  advance  in  business  and  population  in  a 
given  city,  impose  new  duties  on  the  public. 

The  street  railway  company  has  a  right  to  the  use  of  its 
tracks,  subject  to  the  right  of  crossing  by  the  public  at 
street  intersections ;  and  one  approaching  such  a  place  of 
crossing  must  take  notice  of  it,  and  exercise  reasonable 
measure  of  care  to  avoid  contact  with  a  moving  car.  It  may 
not  be  necessary  to  stop  on  approaching  such  a  crossing, 
for  the  rate  of  speed  of  the  most  rapid  of  these  surface  cars 
is  ordinarily  from  six  to  nine  miles  per  hour ;  but  it  is  nec- 
essary to  look  before  driving  upon  the  track.  If,  by  look- 
ing, the  plaintiff  could  have  seen,  and  so  avoided  an 
approaching  train,  and  this  appears  from  Us  own  evidence, 
he  may  be  properly  non-suited.  Marland  v.  R.  i2.,  123 
Pa.  487.  It  is  vain  for  a  man  to  say  he  looked  and  listened 
who  walks  directly  in  front  of  a  moving  locomotive.  An 
injury  so  received  is  due  to  his  ownigross  carelessness.  R.  R. 
V.  BeU,  122  Pa.  68  ;  Moore  v.  R.  R.,  108  Pa.  349.  Orr  tee- 
tifies  that  he  knew  the  crossing,  that  he  listened  for  the 
sound  ot  a  gong,  but  not  hearing  it  drove  on  the  track,  and 
was  instantly  struck.  He  drove  in  front  of  a  moving  car  so 
near  to  him  as  to  make  a  collision  inevitable.  If  he  had 
looked,  he  could  have  seen  the  car,  and  stopped,  and  the 
accident  would  have  been  avoided.  Not  to  do  so  was,  in 
the  language  of  R.  R.  v.  Bell,  ^' gross  negligence,"  and 
justly  defeats  the  action  brought  to  recover  from  another 
damages  that^^were  self-inflicted.  It  is  the  duty  of  one  about 
to  cross  a  street  railway  track,  to  look,  so  that  he  may  not 
walk  directly  in  front  of  a  moving  car  to  be  struck  by  il 
The  first  assignment  of  error  is  sustained.  So  also  are  the 
second  and  third. 

The  judgment  is  reversed. 


Hon.— See  note  to  Boerfh  ▼.  Wmi  Bide  M.  O^fPO&L 


MICHIGAN,  1892.  478 


paBoher  v.  Railway  Co. 

-I 


Clara  L.  Rasoher  y.  Thb  East  Dbtroit  &  Grossr  Ponrri 

Railway  Company. 

Supreme  Court  ofMiehigan^  March  J^  ISH. 

(M  Mioh.  418.) 

BLBOIBIO  BAILWAY.— RIGHTB  and  DUmS  Df  817U1TB.— GOIJJSIOH.— 

GONTBIBXJTOBT  N£OLJOBN0B. 

The  right  of  a  street  railway  oompanj  is  onl j  an  easement  to  nse  the  high- 
way in  oommon  with  the  publio.  It  is  bound  to  nse  the  same  care  to 
prevent  (M^lision  as  is  the  driver  of  any  vehicle.  Its  oars  run  mors 
rapidly  than  an  ordinary  vehicle ;  therefore  greater  precaution  should 
be  taJcen  to  avoid  collision.    They  should  be  lighted  in  the  night  time. 

Held,  in  a  given  case  that  failure  to  see  an  unlighted  electric  car  in  the 
night  time  was  not  contributory  negligence  so  as  to  bar  recovery. 

Appsal  from  jadgment  of  Circuit  Court,  Wayne  county. 
Appeal  from  judgment  of  non-suit,  upon  ground  of  con- 
tributory negligence.    Facts  stated  in  opinion* 


A.  H.  Wilkinson^  for  appellant. 
Wm.  H.  WeUSy  for  defendant. 

Morse,  C.  J.:  Action  for  negligent  injury.  The  case  was 
taken  from  the  jury  by  the  circuit  judge  on  the  ground  of 
the  contributory  negligence  of  the  plaintiff. 

The  evidence  shows  that  the  defendant  operates  an  elec- 
tric street  car  line  on  Mack  street,  in  the  city  of  Detroit ; 
that  its  track  is  laid  in  the  centre  of  the  street,  and  on  the 
crown  of  the  road  bed,  at  the  place  where  the  accident 
occurred.  The  street  is  bad  for  driving,  there  being  deep 
ditches  on  each  side  of  the  street ;  and  t .  ;  best  place  to 
drive  a  team  is  on  the  railway  track. 

Plaintiff  resided  on  this  street,  and  on  November  37, 
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1889,  was  being  driven  home  by  her  husband  from  the  place 
where  he  worked.  The  vehicle  was  a  top  buggy  drawn  by 
one  horse.  At  this  time  the  electric  railway  had  been  in 
x>peration  four  or  five  months.  Plaintiff  and  her  husband 
came  on  to  Mack  street  at  its  intersection  with  Gratiot 
avenue.  When  they  reached  Mack  street,  the  husband 
testified  that  he  looked  to  see  if  a  car  was  coming,  and  did 
not  see  any.  He  could  have  seen  an  approaching  car 
with  ]  1  light  a  mile  and  a  half  or  two  miles  from 
where  he  looked.  They  drove  on  the  track  all  the  way. 
The  husband  saw  no  light  or  car  until  his  wife  exclaimed « 
"Oh,  Herman,  there  is  the  carP'  The  horse  was  then 
on  his  hind  feet,  and  he  undertook  to  "lash  him"  off 
the  track.  The  horse  and  front  wheels  got  off,  but  the 
car  struck  the  left  hind  wheel  of  his  buggy,  throwing 
the  plaintiff  out  and  injuring  her.  There  was  no 
head  light  on  the  car,  and  it  was  dark.  The  car  was 
not  lighted  at  all,  either  inside  or  out.  It  was  run- 
ning at  the  rate  of  15  or  29  miles  an  hour.  Before 
this  time  the  cars  upon  that  line  were  in  the  custom  of 
using  head  lights  when  running  after  dark.  The  plaint, 
iff  herself  testified  that  when  they  got  to  Mack  street  she 
looked  up  the  street,  and  could  see  no  car  or  light.  After 
she  started  she  did  not  look  particularly  for  a  car,  as  she 
thought,  if  there  was  one  coming,  they  could  see  the  light 
in  time  to  avoid  it.  The  first  she  knew  of  the  approach  of 
the  car  she  saw  a  little  blue  fiame  on  the  trolley  wire  ; 
then  she  saw  the  glass  glitter  in  the  oar  window,  and  called 
to  her  husband,  who  at  once  attempted  to  get  out  of  the 

way. 

The  plaintiff  was  not  negligent  in  driving  upon  this  rail- 
way track.  She  had  the  same  right  to  travel  upon  it  as  the 
railway  company,  save  that  it  was  her  duty  when  she  met 
a  car,  to  get  off,  and  give  the  car  precedence.  But  she  was 
not  a  trespasser  upon  the  track  in  any  sense.  The  right  of 
the  railway  in  the  street  is  only  an  easement  to  use  the 
highway  in  common  with  the  public.  It  has  no  exclusive 
right  of  travel  upon  its  tracks,  and  it  is  bound  to  use  the 
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same  care  in  preventing  a  collision  as  is  the  driver  of  a 
wagon  or  other  vehicle.  Beach,  Contrib.  Neg.,  section  89 ; 
Adolph  V.  Railroad  Co.^  65  N.  Y.  554 ;  Railroad  Co.  v. 
Hanlon^  63  Ala.  81  ;  Shea  v.  Railroad  Co.^  44  Cal.  428. 

The  question  whether,  being  on  the  track,  the  plaintiff 
and  her  husband  used  reasonable  diligence  and  ordinary 
care  to  prevent  the  collision,  was  one  for  the  determination 
of  the  jury.  Little  v.  Railway  Co.,  78  Mich.  205.  The 
testimony  shows  that  another  person,  some  distance  behind 
the  plaintiff,  did  not  see  or  hear  the  car  until  it  was  right 
upon  plaintiff,  and  such  was  its  speed  that  he  was  also 
unable  to  get  away,  and  had  his  rig  upset. 

We  think  it  was  admissible  to  show  on  behalf  of  the 
plaintiff  that  the  public  were  in  the  habit  of  driving  and 
traveling  on  the  railway  tracks  as  they  had  a  i)erfect  right 
to  do,  as  bearing  upon  the  question  of  defendant's  negli- 
gence in  running  a  car  without  a  head-light,  or  any  light  at 
all,  upon  this  street  after  dark. 

It  is  the  contention  of  defendant's  counsel  that  a  street 
car  is  a  vehicle,  the  same  as  a  wagon  or  omnibus,  and  is  no 
more  bound  than  any  other  vehicle  to  carry  a  head-light, 
or  to  give  signals  or  warnings  of  its  approach,  and  that 
there  is  no  stronger  reason  why  street  cars  should  carry 
head-lights  as  signals  to  other  travelers  than  other  vehicles. 

This  is  not  the  law.  A  street  car  can  turn  neither  to  the 
right  nor  left.  It  runs  with  greater  rapidity  and  with 
greater  momentum  than  a  wagon  or  omnibus;  therefore 
greater  eaution  must  be  taken  in  its  running  to  avoid  colli- 
sion. It  ought  to  be  lighted  in  the  night  time,  so  that  its 
approach  can  be  seen  by  other  travelers;  and  between 
twilight  and  dark,  if  not  lighted,  it  ought  to  be  run  so 
slowly  as  to  avoid  collision,  or  else  give  by  some  signal 
warning  of  its  approach.  Street  cars  have  precedence, 
necessarily,  in  the  portion  of  the  way  designated  for  their 
use.  This  superior  right  must  be  exercised,  however,  with 
proper  caution  and  due  regard  for  the  rights  of  others ;  and 
the  fact  that  it  has  a  prescribed  route  does  not  alter  the 
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duty  of  the  defendant  to  the  public,  who  have  a  right  to 
travel  ui)on  its  track  until  met  or  overtaken  by  its  cars. 

The  question  of  defendant's  negligence  under  the  testi- 
mony  in  this  case  was  for  the  jury. 

The  judgment  is  reversed,  and  a  new  trial  granted,  with 
costs  of  this  court  to  plaintiff. 

The  other  Justices  concurred. 


NOTB.— See  notes  to  Boerth  ▼.  Wegt  End  B.  Co.^potL 


Crbameb  V.  West  End  Street  Railway  Co. 

IfOM.  Sup.  JudMal  Court,  Afoy,  1399. 
(81 N.  K  Bep.  891 ;  16  L.  B.  A.  480.) 

ElJEOTBIO  8TBKET  RAHiWAT.— DUTT    TO    TBAYXLXR8.— Ck>1 

NBGLIGBNOB. 

A  person  who  having  alighted  from  one  electrio  street  car,  steps  vpon  the 
other  track,  where  he  is  killed  by  a  car  going  in  the  opposite  direotioii 
from  that  which  he  has  left,  is  not  a  passenger  within  the  Massaohnsetli 
statute  giving  passengers  certain  rights  ol  action  tor  personal  injuries. 

Circumstances  held  to  constitute  contributory  negligence  as  matter  of  law. 

Action   for   damages.      Facts   sufficiently   appear  in 

opinion. 

J.  2).  Long  J  for  plaintiff. 

M.  F.  Dickinson^  Jr.^  and  W.  B.  Scanty  for  defendant. 

Baker,  J.:  The  plaintiff's  intestate  was  instantly 
killed  on  Warren  street  by  an  electric  car,  which,  it  was 
testified,  was  running  at  a  speed  of  16  miles  an  hour.  Bis 
death,  under  the  circumstances,  gave  the  plaintiff  a  right 
to  maintain    an  action  under  St.  1886,  c.   140^  if,   when 
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killed,  he  was  a  passenger,  or  if,  not  being  a  x)assenger,  he 
was  in  the  exercise  of  due  diligence.  He  had  ridden  as  a 
passenger  upon  another  car,  which  he  had  left  immediately 
before  he  was  killed.  When  struck  he  was  walking  across 
Warren  street,  having  taken  one  or  two  steps  from  the  place 
where  he  had  touched  the  ground  on  leaving  his  car,  and  wis 
between  the  rails  of  the  track  on  which  was  the  car  by  which 
he  was  struck.  He  had  not  reached  or  had  time  to  reach  the 
sidewalk  of  Warren  street,  but  he  had  left  the  car  on  which 
he  had  been  a  passenger,  and  had  begun  his  progress  on  foot 
across  the  street.  We  are  of  the  opinion  that  he  was  not  a 
passenger  when  the  accident  occurred,  and  that  he  ceased  to 
be  a  passenger  when  he  alighted  ui)on  the  street  from  his 
car.  The  street  is  in  no  sense  a  passenger  station,  for  the 
safety  of  which  a  street  railway  company  is  resi)onsible. 
When  a  jyassenger  steps  from  the  car  upon  the  street,  he 
becomes  a  traveler  upon^the  highway,  and  terminates  his 
relations  and  rights  as  a  passenger,  and  the  railway  com- 
I>any  is  not  responsible  to  him  as  a  carrier  for  the  condition 
of  tiiie  street,  or  for  his  safe  passage  from  the  car  to  the 
sidewalk.  When  a  common  carrier  has  the  exclusive  occu- 
pation of  its  tracks  and  stations,  and  can  arrange  and 
manage  them  as  it  sees  fit,  it  may  be  properly  held  that 
persons  intending  to  take  passage  upon  or  leave  a  train 
have  the  relations  and  rights  of  passengers  in  leaving  or 
approaching  the  pars  at  a  station.  Warren  v.  Railroad  Co.^ 
8  Allen,  227 ;  McKimbU  v.  Railroad  Co.,  129  Mass.  643  (2 
N.  E.  Rep.  97) ;  Dodge  v.  Steamship  Co.,  148  Mass.  207, 
214  (19  N.  E.  Hep.  373).  But  one  who  steps  from  a  street 
railway  car  to  the  street  is  not  upon  the  premises  of  the 
railway  company,  but  wpou  a  public  place,  where  he  has 
the  same  rights  with  every  other  occupier,  and  over  which 
the  company  has  no  control.  His  rights  are  those  of  a 
traveler  upon  the  highway,  and  not  of  a  passenger. 

The  plaintiff,  therefore,  cannot  recover  unless  she  shows 
by  aflirmative  evidence  that  the  deceased  was  in  the  exer- 
cise of  due  diligence  to  avoid  injury  in  traveling  upon  the 
street.    As  was  said  in  Chaffee  v.  Railroad  Co.^  104  Masa. 
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108,  116,  ''the  question  of  ordinary  care  is,  in  most  cases^ 
even  when  the  facts  are  undisputed,  a  question  of  fact, 
which  it  is  peculiarly  the  province  of  the  jury  to  settle/' 
But,  as  was  also  said  in  the  same  case,  ''if,  as  a  matter  ol 
common  knowledge  and  exx)erience,  the  court  can  see  that,, 
upon  all  the  undisputed  facts,  the  plaintiff  was  not  in  the 
exercise  of  ordinary  care,  and  that  the  injury  he  received 
was  in  part  attributable  to  his  want  of  it,  the  jury  may  be 
properly  told,  as  matter  of  law,  that  he  cannot  recover.'^ 
^' If  the  whole  evidence  has  no  tendency  to  show  care  ob 
the  part  of  the  person  injured,  but,  on  the  contrary,  showg 
that  he  was  careless,  it  is  the  duty  of  the  court  to  direct  a 
verdict  for  the  defendant/'  Warren  v.  Bailroad  Co.^  £ 
Allen,  227,  230,  and  cases  cited. 

All  the  material  evidence  bearing  upon  the  question 
whether  the  deceased  was  in  the  exercise  of  due  diligence 
is  stated  in  the  bill  of  exceptions.  In  the  opinion  of  the 
presiding  justice,  it  had  no  tendency  to  show  that  the  de- 
ceased was  in  the  exercise  of  due  care,  and,  if  this  view  of 
the  evidence  was  correct,  there  should  be  judgment  on  the 
verdict  which  he  ordered. 

The  time  of  the  accident  was  about  half -past  11  o'clock  at 
night.  The  car  on  which  the  deceased  was  riding  was 
an  open  car,  drawn  by  horses,  and  going  southerly  on 
Warren  street,  approaching  Savin  street,  near  which  he 
lived.  The  car  had  transverse  seats,  and  he  was  sitting  on 
the  extreme  left  of  the  rear  seat.  There  were  two  car 
tracks  in  the  street,  and  his  car  was  on  the  right  hand 
track  as  he  rode  southerly.  Savin  street  led  off  from 
Warren  street  to  the  left,  and  the  car  which  struck 
him  was  running  northerly  on  the  track  at  his  left. 
When  the  car  on  which  he  was  had  approached  within 
160  feet  of  Savin  street,  the  conductor  rang  the  bell 
for  it  to  stop  at  Savin  street.  There  was  a  stone 
crosswalk  from  Savin  street  across  Warren  street.  The 
junction  of  these  two  streets  was  a  regular  stopping  place 
for  electric  and  horse  cars,  and  was  so  marked  with  the 
usual  posts.    Before  the  car  was  actually  stopped,  and  when 
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the  deceased  was  within  6  or  10  feet  of  the  crosswalk,  he 
rose  from  his  seat,  and  immediately  stepped  off  the  car,  at 
right  angles  to  the  left.  His  car  had  ^. owed  up,  but  was 
still  in  motion  when  he  left  it ;  and  he  stepped  in  front  of 
another  car  going  northerly  upon  the  other  track,  and  was 
instantly  kjlled.  The  car  ui)on  which  he  had  been  riding 
came  to  a  stop  a  few  feet  further  on.  The  car  which  struck 
him  was  coming  down  hill,  and  was  moving  at  a  speed  of 
16  miles  an  hour.  It  was  an  electric  car,  of  the  open 
pattern,  lighted,  and  crowded  with  x)eople.  The  gong  of 
this  car  was  ringing,  and  the  passengers  upon  it  were  shout- 
ing, singing,  and  whistling,  and  making  a  good  deal  of  noise. 
The  street  was  straight,  and  there  was  nothing  except  the 
passengers  in  front  of  the  deceased,  as  he  sat  in  his  seat, 
to  obstruct  his  view  of  the  approaching  car  before  he  left 
his  seat^  and  nothing  after  he  rose  to  leave  the  car.  When 
he  rose  from  his  seat,  and  started  to  get  off,  two  men,  one 
the  conductor  and  th«  other  a  fellow  passenger,  who  were 
standing  on  the  platform  immediately  behind  him,  shouted 
to  him  to  stop,  but  he  did  not  appear  to  hear,  and  stepped 
right  off  on  the  street  to  go  across,  and  was  on  the  other 
track,  having  taken  the  fiist  step,  and  being  in  the  act  of 
finishing  the  second  when  he  was  struck.  When  he  rose  to 
leave,  the  dashers  of  the  two  cars  were  opposite  each  other, 
and,  when  he  touched  the  ground,  the  car  which  struck  him 
was  not  more  than  five  or  six  feet  away.  He  made  no  reply 
to  the  warnings  given  him,  and  did  not  apx)ear  to  hear  them. 
The  testimony  was  that  he  did  not  appear  to  pay  attenticm 
to  anything,  and  the  witnesses  saw  no  indication  that  he 
took  any  notice  of  the  approaching  car  or  of  the  warnings 
given,  and  that  his  movement  in  leaving  was  so  sudden 
that  there  was  only  time  to  shout  to  him,  and  that 
he  jumped  from  the  car,  and  went  right  along.  Without 
quoting  at  length  from  the  testimony,  it  is  sufScient  to  say 
that  it  discloses  no  single  indication  of  the  exercise  of  care 
or  caution  on  the  part  of  the  deceased.  There  is  no  evi- 
dence that  his  senses  were  defective,  and  no  suggestion,  in 
the  testimony,  of  any  other  reason  for  haste  on  his  part  in 
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the  oar  than  the  fact  that  it  was  near  his  destinatioa. 
We  do  not,  of  course,  hold  that  it  is,  as  a  matter  of  law, 
negligent  for  one  to  leave  a  street  car  while  it  is  in  motion, 
or  to  attempt  to  cross  a  street  car  track  without  looking  to 
see  whether  a  car  is  approaching ;  but  neither  of  these 
acts  is  evidence  of  due  care,  and  we  cannot  discover  in  the 
testimony  rei)orted  any  evidence  that  the  deceased  exer- 
cised care  or  attention  of  any  kind  or  degree.  On  the 
contrary,  the  undisputed  evidence  shows  that,  in  spite  of 
warnings  from  those  in  his  immediate  vicinity,  he  suddenly, 
without  precaution,  precipitated  himself  into  a  position  of 
great  and  obvious  danger.  He  no  doubt  had  a  right  to 
expect  that  any  cars  which  might  be  upon  the  other  track 
would  not  run  at  a  dangerous  rate  of  speed,  and  would  be 
lawfully  managed ;  but  this  proper  expectation  could  not 
excuse  him  from  the  exercise  of  all  proper  care,  and  does 
not  relieve  the  pliuntiff  from  the  obligation  of  proving,  by 
positive  affirmative  evidence,  that  the  deceased  waa  in  fact 
In  the  exercise  of  due  diligence.  As  there  was  no  such 
evidence,  a  verdict  for  the  defendant  was  rightly  ordered. 
Judgment  on  the  verdict. 


Nan.— Bm  notoa  to  Bomih  v.  Wmi  BltU  A  Co.,  jpott 
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causing  the  injuries  complained  of.  The  plaintiff  claimed 
that  the  defendant  was  negligent  in  running  the  car  at  an 
unuaaal  and  dangerous  rate  of  speed,  and  in  not  giving 
timely  signals  of  its  approach  to  the  street  crossing.  The 
defendant  denied  these  allegations  of  negligence  on  its  part, 
and  alleged  that  the  injuries  were  caused  by  plaintiff's  own 
negligence,  especially  in  driving  ui)on  the  track  without 
looking  for  approaching  cars.  Most  of  defendant's  assign- 
ments of  error,  as  well  as  of  his  argument,  is  to  the  x>oint 
that  the  verdict  was  not  justified  by  the  evidence.  An  ex- 
amination of  the  record,  however,  satisfies  us  that  upon  the 
questions  both  of  defendant's  negligence  and  of  plaintiff's 
contributory  negligence  the  evidence  made  a  case  for  the 
jury.  There  wbb  evidence  reasonably  tending  to  prove  that 
the  car  was  being  run  at  an  unusually  rapid  rate  of  speed 
(from  fifteen  to  twenty  miles  an  hour,  according  to  several 
witnesses);  that  the  speed  was  unchecked  until  after  the  col- 
lision occurred ;  that  it  was  running  on  quite  a  heavy  down 
grade,  where  it  was  more  difficult  to  check  the  speed ;  that  no 
signal  of  its  approach  was  given  until  it  was  within  forty  to 
sixty  feet  of  the  crossing ;  that  this  was  in  a  populous  part 
of  the  city,  and  the  streets  in  question,  which  are  rather 
narrow,  much  used  thoroughfares  of  travel ;  and  that  build- 
ings on  the  comers  necessarily  obstruct  the  view  from  one 
street  up  and  down  the  other,  until  a  person  is  within  a 
comparatively  short  distance  of  the  crossing. 

It  is  hardly  necessary  to  say  that  upon  such  a  state  of 
facts,  if  found  to  be  true,  the  jury  would  be  justified  in 
finding  that  the  defendant  was  negligent. 

Defendant's  main  contention,  however,  is  that  the  evi- 
dence conclusively  shows  that  plaintiff  was  guilty  of  con- 
tributory negligence.  There  vras  evidence  tending  to  show 
that  he  was  driving  down  Eighth  street  at  a  slow  trot,  say 
five  miles  an  hour  ;  that  he  heard  no  signal  of  the  approach 
of  cars;  that  on  reaching  the  crossing  he  looketi  »uth, 
down  Jackson  street,  and  saw  no  cars ;  that  he  then  turned 
his  head  to  look  the  other  way  (by  this  time  his  horses' 
heads  were  just  about  over  the  nearest  rail  of  the  car  track). 


MINNESOTA,  1892. 


Shea  T.  Sailnaj  Co. 


JoHH  C.  Shea  v.  St.  Paul  Citt  Railway  Compant. 

Jfbui«M>(a  Supreme  Court,  JWy  7,  I89t. 


fnm  the  tacts  that  an  eleotrio  (treet  oar  waa  run  at  the  rate  of  10  to  W 
milM  an  hour  OTer  a  street  crossing,  on  t,  hesTy  down  grade,  in  a  loc*- 
tioD  havinglnaJTow  and  bus]'  streets,  so  built  up  as  to  obstruct  the  Tieir 
tftiaTelersapproaohing  until  near  the  track,  and  that  do  aignal  waa 
pien  of  the  approach  of  the  car  until  it  was  within  40  to  00  fset  fd  tha 
enssiDg,  the  jury  ■va»  warranMd  in  finding  the  railway  company  negU- 
Cent,  and  chargeable  in  case  of  injuries  sustained  by  colliHion. 

Rm  rule  which  requires  travelers  approaching  a  steam  railroad  track  to 
Look  both  ways  for  approaching  trains,  and  charging  tb«m  with  0(m- 
tributory  negligence,  as  matter  of  law,  for  failure  to  do  so,  does  not  apply 
in  oaM  of  elootrio  or  other  street  railways. 

Afpeaii  by  defendant  from  judgment  of  District  Court, 
Bamsey  county.    Facts  stated  in  opinion. 

Henry  J.  Horn,  for  appellent 

Brvsin  A  Wellington^  and  D.  F.  Peebles,  for  respondent. 

MrrcHXLL,  J. :  Action  to  recover  damages  for  injoriea 
flaosed  by  the  alleged  negligence  of  the  defendant.  The 
plaintiff  was  driringia  hack  along  Eighth  street,  in  the  city 
of  St.  Panl,  going  east  As  he  approached  the  intersection 
of  Eighth  and  Jackson  streets  (which  cross  at  right  angles), 
an  electric  street  car  of  defendant  was  approaching  the 
saoM  point  from  the  north,  mnning  down  Jackson  street 
As  plaintift  was  crossing  the  railway  toack  on  the  interseo* 
tion  of  Uu  two  streets,  the  car  collided  with  the  hack, 
TOL.  IT— 81. 
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ground  that  a  street  railway  company  is  not  required  to 
piiy  compensation  to  the  owners  of  abutting  property. 
Street  cars  are  in  the  main  governed  by  the  same  rules  as 
other  vehicles  on  the  street,  and  their  owners  have  only  an 
equal  right  with  the  traveling  public  to  use  the  street  — 
they  have  no  proprietary  right  to  any  part  of  the  street. 
Of  course,  there  are  some  modifications  of  this  general  rule 
growing  out  of  the  necessities  of  the  situation.  For 
example,  as  street  cars  run  on  a  track,  they  cannot  turn 
out  to  one  side  of  it.  Hence  what  is  called  ''  the  law  of 
the  road"  does  not  apply  to  thenu  It  would  be  inexped- 
ient to  attempt  any  complete  enumeration  of  the  modifi- 
cations of  or  exceptions  to  the  general  rules  of  equality  of 
rights  between  street  cars  and  other  vehicles  used  on  the 
street.  But  it  is  certain  that  there  is  no  modification  or 
exception  that  relieves  a  street  railway  company  from 
exercising,  at  least,  as  much  care  to  aLvoid  collisions  with 
other  vehicles  as  the  owners  of  the  latter  are  required  to 
exercise  in  order  to  avoid  collisions  with  the  cars. 

Defendant's  requests  to  charge,  the  refusal  to  give  which 
is  assigned  as  error,  are  framed  upon  the  theory  that  the 
street  railway  has  such  a  proprietary  and  superior  right  to 
the  part  of  the  street  where  the  track  is  laid  that  the  duty 
of  taking  care  to  avoid  collisions  rests  exclusively  upon 
other  '*  wayfarers."  For  example,  the  second  request  was 
that  **  it  is  the  duty  of  wayfarers  using  the  street  where 
railway  tracks  are  laid  to  keep  out  of  the  way  of  trains  of 
cars  which  are  being  operated  thereon  ; "  and  the  third  was 
that  the  conductor  or  trainman  in  charge  of  such  train  or 
car  upon  the  street  has  a  right  to  assume  that  wayfarers 
will  keep  out  of  the  way  of  approaching  cars  which  are 
being  operated  upon  the  track  of  the  railway."  These  re- 
quests are  framed  upon  an  erroneous  theory  as  to  the  re- 
spective rights  and  duties  of  street  railway  companies  and 
others  in  the  use  of  the  street,  and  were  properly  refused. 
And,  for  the  reasons  already  suggested,  the  rule  that  one 
approaching  a  railroad  crossing  upon  a  highway  must  look 
up  and  down  the  track  before  he  attempts  to  cross,  is  not 
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applicable,  as  a  liard  and  fast  rule,  to  ODe  who  attempts  to 
cross  a  street  car  track  apon  a  public  street.  The  failure  to 
do  so  is  not,  as  a  matter  of  law,  and  without  regard  to  cir- 
cumstances,  negligence.  Notwithstanding  plaintiffs  failure 
to  do  BO  as  soon  as  he  might  have  done,  the  question  of 
contributory  negligence  was,  under  the  circumstancee,  one 
for  the  jury.  Beach,  Contrib.  Neg.  g  290  ;  Shear.  &  B.  Neg. 
g463;  Lyman  t.  Union  Ry.  Co.,  114  Mass.  83;  Chicago 
CUy  Ry.  Co.  v.  Robinton,  127  111.  9  (18  N.  E.  Bep.  778) ; 
Skmt.  Potrero  <£  B.  U,  Ry.  Co.,  44  Cal.  414;  Ado^h  t. 
Oentral  Park,  If.  A  E.  Riv.  R.  Co.,  76  N.  Y.  630. 

Counsel  argues  in  his  brief  some  matters  that  are  not  as- 
signed as  error,  and  which,  for  that  reason,  we  cannot  con- 
Bider.  What  we  have  alr^^y  said  covers  all  the  points  in 
the  case,  worthy  of  special  notice,  which  are  raised  by 
infficient  assigments  of  error. 

Order  affirmed , 

Koit— This  case  iscited  in  ZJovidiofiT.  Demer  Tnmwaf/  Co.,fi<ML 
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GBoBaB  M.   Ehrisxan  t.  East  Harbisbubo  Citt  Fa 
SBNQEB  Railway  Co. 

Pimnm/lvania  8vi>reme  Court,  Juiir  13,  I89t. 
(lU  Pa.  Bt.  180.) 


^le  rule,  genenJIf  reoognixed,  requiring  trsvelen  when  a^iroftohlnf  t 
trkok  of  ft  Btaam  railway,  to  "  stop,  look  and  listen,"  ia  in  a  meam 
applicable  to  one  approaching  an  electric  street  railway.  He  most  loa 
as  he  approaches  the  track,  and  if  there  is  anj  obstruction,  most  list* 

For  the  driver  of  a  loaded  wagon,  drawn  b^  a  horae  walking  slowtj, 
OToee  the  track  of  an  electric  railway,  without  looking  back  for  a 
ooming  in  the  same  direction  aa  himself,  at  anj  point  nearer  than  SO 
60  feet  from  the  place  of  crossing,  held,  negligence  per  ae,  so  as  to  bai 
reoovery  for  injuriee  sustained  1^  collision. 

Appeal  by  defendaDt  below  from  jndgmeDt  of  Court  • 
Common  Pleas,  Dauphin  county,  awarding  damages  i 
plaintifiE  for  personal  injury. 

L.  W.  Sail  (with  Mm  Francia  Jordan,  Oharlet  1 
Bailey,  Jr.,  Robert  SnodgratsmA  Samuel  J.  1£.  Mi^Jarrell 
for  appellant. 

O.  H.  Bergner  (with  him  Tryon  H.  Bdinardt  and  /.  ( 
DufhiVk),  for  appellee. 

Opinion  by  Mr.  Chief  Justice  Paxton  :  On  the  26th  ( 
August,  1891,  the  plaintiff  was  driving  a  one  hor^  mark< 
wagon  along  second  Street,  in  the  city  of  Harriabnrg.  1 
attt-mpting  to  cross  the  defendant  company's  road  upc 
this  street,  his  wagon  was  struck  by  a  moving  car,  cauair 
the  injury  for  which  this  suit  was  brought.  He  was  dri' 
ing  down  the  street  in  the  same  direction  as  the  car ;  an 
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when  about  fifty  or  sixty  feet  from  the  track,  according  to 
his  testimony,  he  looked  out,  but  did  not  see  a  car  coming. 
He  then  drove  his  horse,  to  use  his  own  expression,  ^'  cati- 
comered  "  across  the  track,  and  without  looking  out  again 
before  he  crossed  it.  When  seen  by  the  motorman  in 
charge  of  the  car,  his  wagon  was  moving  in  the  same 
direction,  and  the  accident  was  evidently  caused  by 
pulling  his  horse  directly  across  the  track  in  front  of  the 
car. 

The  degree  of  care  requisite  to  be  observed  in  crossing  the 
track  of  a  steam  railroad  has  been  the  subject  of  rei>eated 
decisions.  In  Railroad  Company  v.  BeaU^  73  Pa.  604,  it 
was  held  to  be  the  duty  of  the  traveler  to  stop,  look  and 
listen  before  crossing  the  track.  The  rule  was  declared  to 
be  an  unbending  one,  and  a  failure  to  observe  it  is  negli- 
gence jp^  se.  The  doctrine  of  this  case  was  much  criticized 
at  the  time,  but  is  ^now  generally  accepted  as  the  law  in 
this  country.  Subsequent  reflection  and  experience  have 
only  strengthened  our  view  of  its  wisdom.  We  have  no 
donbt  that,  in  many  instances,  it  has  been  the  means  of 
safing  human  life.  If  strictly  observed,  accidents  at  rail- 
road crossings  would  be  as  rare  as  they  are  now  frequent. 
No  ruling,  however  wise,  can  avert  the  consequences  result- 
ing from  negligence. 

The  large  increase  of  street  railways  in  our  cities  and 
large  towns  within  the  last  few  years,  while  it  has  added 
greatly  to  the  convenience  of  citizens,  has  also  add  3d 
another  element  of  danger.  It  is  therefore  necessary  to 
define  as  nearly  as  may  be  the  relative  duties  of  street  oar 
companies  and  citizens  at  street  crossings  or  other  places. 

There  is  this  distinction  to  be  observed  between  steam 
lailroads  and  street  railways.  In  the  case  of  the  former, 
they  have  the  exclusive  right  to  the  use  of  their  tracks  at 
all  times,  and  for  all  purposes,  except  at  rr>ad  (arossings. 
Street  ndlways  have  not  this  exclusive  right.  Their  tracks 
are  used  in  common  by  their  cars  and  the  traveling  public. 
While  this  common  use  is  conceded,  and  is  unavoidable  in 
towns  and  cities,  the  railway  companies  and  the  pablio 
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have  not  equal  rights.  Those  of  the  railway  companies  are 
superior.  Their  cars  have  the  right  of  way,  and  it  is  the 
duty  of  the  citizen,  whether  on  foot  or  in  vehicles,  to  give 
unobstructed  passage  to  the  cars.  This  results  from  two 
reasons :  first,  the  fact  that  the  car  cannot  turn  out,  or  leave 
its  track,  and,  secondly,  for  the  convenience  and  accommo- 
dation of  the  public.  These  companies  have  been  char- 
tered for  the  reason  in  part,  at  least,  that  they  are  a  public 
accommodation.  The  convenience  of  an  individual,  who 
seeks  to  cross  one  of  their  tracks,  must  give  away  to  the 
convenience  of  the  public.  It  would  be  unreasonaJble  that 
a  car-load  of  passenger  should  be  delayed  by  the  unneces- 
sary obstruction  of  the  track  by  a  passing  vehicle.  0& 
the  other  hand,  it  is  the  duty  of  the  companies  to  see  that 
their  motormen  shall  be  on  the  alert,  not  only  at  street 
crossings,  but  everywhere  on  the  tracks,  to  see  that  citizens 
are  not  run  down  and  injured. 

The  rule  to  stop,  look,  and  listen  is  applicable  in  part,  a* 
least,  to  crossing  street  railways.  A  person  driving  a  vehi- 
cle has  but  to  use  his  eyes  to  avoid  such  accidents.  There 
is  no  danger  as  in  the  case  of  steam  roads,  of  stopping  i^ 
horse  at  the  very  edge  of  the  track.  When,  therefore,  a 
citizen  attempts  to  cross  such  track  it  is  his  duty,  wh«i  he 
reaches  it,  to  look  in  both  directions  for  an  approaching 
car.  It  very  rarely,  if  ever,  happens  that  the  street  is  so 
obstructed  that  the  car  may  not  be  seen  as  the  citizen 
approaches  the  track.  It  is  his  duty  to  look  at  that  point, 
and  if  there  is  any  obstruction,  to  listen,  and  his  neglect  to 
do  so  is  negligence  per  se.  TMs  is  an  unbending  rule,  to 
be  observed  at  all  times,  and  under  all  ciroumstaiioes.  In 
the  case  of  steam  roads,  a  question  sometimes  arises  as  to 
the  proper  place  to  stop,  look  and  Usten.  Where  there  is 
a  fair  doubt  upon  this  question,  we  have  held  that  it  must 
be  submitted  to  the  jury.  But  no  such  case  arises  in  the 
case  of  city  railways.  If  the  citizen  looks  just  before  he 
crosses,  he  avoids  all  danger  of  accident. 

Applying  these  principles  to  the  case  in  hand,  it  is  niani- 
;fest  the  plaintiff  was  guilty  of  contributory  negligence.    He 
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never  looked  in  the  direction  of  the  approaching  car  Rt  the 
time  he  tamed  the  head  of  his  horse  across  the  track. 
When  he  did  look,  he  was  fiftj  or  sixty  feet  away,  with 
a  loaded  wagon,  and  his  horse  walking  slowly.  Moreover, 
he  did  not  cross  directly,  bnt  in  an  oblique  direction^ 
wMch  would  add  considerably  to  the  time  of  crossing. 

During  that  period  an  electric  car  would  travel  a  consider* 
able  distance.  The  conductor  may  not  have  anticipated 
that  the  plaintiff  would  attempt  to  cross  the  track 
immediately  in  front  of  his  car.  Be  that  as  it  may? 
and  conceding  the  negligence  of  the  company,  the  contrib- 
utory negligence  of  the  plaintiff  was  so  palpable  that  the 
court  below  should  have  so  deelared  it  as  a  matter  of  law^ 
and  instructed  the  jury  to  find  for  the  defendant. 

Judgment  reveroed. 


Noi>— TUs  oaw  is  cited  in  DaiMmm  t.  Dmirnr  Tramwmif  $b^  Otmk 

By.  Oo.  v.  oaoMtfrton  sad  OQmor§  t.  Fed.  At,  Ao.  By.  09^ 
to  istoB  to  AmtA  ¥•  WmiSidsA  Cs^jMtt* 


Gilmore  v.  Ruilway  Co. 


61LHORE  r.  Federal  Strrbt  &  Flkasaitt  Taklxt  Pa»- 
SKNasB  Railway  Co. 

Supretnt  Court  of  Peiuu^lvaniei,  Jan.  t,  IfM, 
(153  Pa   St.  «.> 


Street  railiFay  oompanieH  have  no  exclusive  right  to  tha  on  of  their  vwn 

tra«kfl ;  although  tiieir  rights  are  in  some  respects  superior  to  those  o( 

the  general  public. 
It  is  tlieir  duty  to  use  oare  to  prevent  injury  to  persons,  who  without  n^- 

ligenoe  are  unable  at  the  momeBt  to  get  out  of  th«  w»j  of  pusing  ous. 
T  I  nut  an  electric  f^aratonga  narrowandunlight«d  alley,  on  a  dark  night, 

at  sucdk  a  rate  of  speed  that  it  cannot  be  stopped  within  the  dfstanos 

covered  by  its  head  light,  is  negligence. 
To  have  a  horae  and  wagon  nnguarded  upon  the  traok  of  an  deotrio  street 

railway  is  contributory  negligence  which  will  bar  recovery  in  case  of 

oollision. 
Case  of  this  series  cited  In  opinion :  Ekritman  T.  £h(  BarriAurg,  ite. 
Co  ,  ante,  p,  486. 

Appeal  by  defendaot  below  tcom  jadgment  of  Alleghenj 
Coanty  Court  of  Common  Pleas,  swarding  damages  to  the 
plaintiffs  for  injary  to  their  horse  and  wagon  by  collision 
with  an  electric  street-car.     Facts  stated  in  opinion. 

W.  P.  Potter  ( Wm.   A.  Stone  with  him),  for  appellant 

(^arle*  A.  Stdlitan,  iot  appellees. 

Opinion  by  Mr.  Justice  Hetdbioe  :  There  was  abundant 
RTideDce  to  justify  a  jnry  in  finding  the  defendant  com- 
pany guilty  of  negligence.  Street  railway  companies  have 
not  an  exclnsiTe  right  to  the  highways  upon  which  they 
are  permitted  to  run  their  cars,  or  even  to  use  their  own 
tracks.     The  public  have  a  right  to  use  these  tracks  in  com- 
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with  the  railway  companies  ;  and  therefore,  while  the 
rights  of  the  latter  are  in  some  respects  sai)erior  to  those  of 
the  former,  as  was  said  in  Hhrisman  t.  Bcut  HarrUburg 
CUy  Passenger  JRaUway  Co.,  160  Pa.  180,  it  is  not  negli- 
gence per  96  for  a  citizen  to  be  any  where  upon  such  tracks.  So 
long  as  the  right  of  a  common  user  of  the  tracks  exists  in  the 
public,  it  is  the  duty  of  passenger  railway  companies  to  exer- 
cise such  watchful  care  as  will  prevent  accidents  or  injuries 
to  persons  who,  without  n^ligence  upon  their  own  part,  may 
not  at  the  moment  be  able  to  get  out  of  the  way  of  a  passing 
ear.  The  degree  of  care  to  be  exercised  must  necessarily  vary 
with  the  circumstances,  and  therefore  no  unbending  rule 
can  be  laid  down ;  but  there  is  no  difficulty  in  saying  that 
it  is  negligence  to  run  a  car  along  a  narrow  and  unlighted 
^ey,  on  a  dark  night,  at  a  rate  of  speed  that  will  not  per- 
ioit  its  stoppage  within  the  distance  covered  by  its  own 
headlight     This,  according  to  the  testimony  of  defendant's 
own  witness,  its  motorman,  it  did  the  night  of  the  accident 
by  which  the  plaintiffs'  horse  was  injured. 

Bat  the  plaintiffs'  driver,  according  to  his  own  testimony, 
was  equally  negligent.  He  left  his  horse  and  wagon  stand- 
ing unguarded  upon  the  track,  and  went  into  a  stable  in 
close  proximity.  How  long  he  was  absent  does  not  appear, 
nor  is  it  material.  It  was  his  duty  to  exercise  the  same 
watchful  care  when  upon  the  track  that  the  law  exacts  of  the 
railway  company  in  running  its  cars.  It  is  an  unbending 
rale,  to  be  observed  at  all  times  and  under  all  circumstances, 
that  a  person  about  to  cross  the  track  of  a  street  railway 
most  look  in  both  directions  for  approaching  cars  before  at- 
tempting to  cross.  JBhrisman  v.  JSast  Harrisburg  Passen- 
ger Sailtday  Company,  supra;  WheelahanY.  Philadelphia 
Traction  Company^  160  Pa.  187,  but  compliance  with  this 
rale  would  be  an  idle  ceremony  if  a  person  might  afterwards 
stop  his  horse  or  vehicle  upon  the  track,  relax  his  vigilance, 
and,  leaving  his  horse  unguarded,  go  into  a  building  in  the 
vicinity,  and  there  remain  any  length  of  time  whatever.  As 
well  might  a  motorman  desert  his  post  of  duty,  and  go  into 
the  car  to  speak  to  a  passenger,  or  for  any  other  purpose. 


482  AMERICAN  ELECTRICAL  CASES.       [vol.  4 

Greeley  t.  BaHwaj. 

For  leas  negligence  than  that  on  the  part  of  a  gripman,  this 
conrt  recently  snstaineda  judgment  against  a  street  railway 
(;o..ipany,  the  injured  party  being  free  from  contributory 
negligence.  Schnur  v.  Citizens  Traction  Co.,  163  Pa.  29. 
For  these  reasons  the  defendant's  points  ought  to  bav* 
been  affirmed. 
The  judgment  is  reversed. 

HOTH.— SeeiiOtMto0o«rtAT.  WettOidtB.  Oo.,poit. 


Joss  BSBVASD  QbXKLXT  T.  Fra)BBAL  STBEBT  &  FLSABAVT 
Yallet  FABBENaxB  Rt.,  Appellant 


ftnnaulvania  SMpwie  Court,  Jam,  J;  JCMl 


(isa  Pft.  St.  218.) 


FlMmX}    lUILWAT. —  COUilBIOK.— DCTT    TO    TRAVXEXBS.- 

Ibr  an  electric  railw&j  oomp&ny  to  cut  down  the  grade  «f  the  street,  bf 
the  width  of  it*  tntok,  aome  two  feet,  thcowisg  tlte  dirt  bom  tbe  exoft- 
Tation  upon  the  street  upon  either  side  of  ths  teaok  KaA  allaw  it  to 
nmain  there  seTeral  weeks ;  and  then  to  nm  eUotrio  oan  at  a  hi|^  rate 
of  speed  through  the  out,  would  be  groee  ne^icenoe ;  and  in  a  oaae  wfaei* 
a  horse  was  killed  by  a  oar  run  under  oircunutanoM  as  above  set  forth, 
held  propfit,  in  ut  action  to  reoorer  damages  therefor,  to  submit  ths  cms 
to  the  jury. 
Appbal  by  defendant  below  from  judgment  of  Court  of 

Common  Fleas,  Allegheny  county,  awaiding  damages  for 

killing  a  horse. 

W.  P.  Potter  ( W.  A.  Stone  with  him]  for  appellant 
TAomat  J.  Keertan,  for  appellee. 


Fer  CnBiAM :  The  only  question  here  is,  whether  the 
court  below  erred  in  not  giving  a  binding  instruction  in 
fMeroT  of  tile  defendant,  as  requested  by  its  second  point. 
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We  are  unable  to  see  how  sncli  an  instmction  conld  have 
been  given  under  the  facts  as  developed  by  the  testimony. 
At  the  point  where  the  accident  occurred  the  defendant 
company  had  cut  down  the  grade  of  the  street,  by  the  width 
of  its  tracks,  some  two  feet.  This  was  done  in  anticipation 
of  a  change  of  grade  by  the  city.  The  dirt  from  this  exca- 
vation was  thrown  upon  the  street  upon  either  side  of  the 
track,  and  so  allowed  to  remain  for  some  weeks.  On  the 
11th  day  of  July,  1891,  a  boy  seventeen  years  of  age  was 
riding  a  horse  belonging  to  the  plaintiff  along  the  right- 
hand  track,  going  away  from  the  city.  An  electric  car 
belonging  to  the  defendant  company  was  approaching  on 
the  other  track.  Just  as  the  car  and  horse  were  nearly 
opposite  each  other,  the  horse,  it  is  alleged,  became  fright- 
ened and  attempted  to  climb  out  of  the  roadway  over  the 
embankment  referred  to.  The  boy  pulled  him  back  and 
attempted  to  dismount.  While  he  was  trying,  as  he  says, 
to  dismount,  the  horse  was  struck  by  the  car,  and  died  from 
the  effects  of  the  collision.  There  was  evidence  that  the  car 
was  going  through  this  cut  at  a  high  rate  of  speed  for  an 
electric  car  ;  faster  than  usual.  If  this  be  so,  and  the  jury 
have  so  found,  it  was  gross  negligence  on  the  part  of  the 
company.  Their  cars  should  have  been  run  slowly  and  with 
great  care,  through  a  place  of  this  description.  The  cut  in 
the  street,  and  the  dirt  piled  up  on  each  side  of  the  track, 
was  a  work  of  its  own  creation,  and  for  which  it  was  respon- 
sible. It  was  an  obstruction  to  public  travel,  and  great 
care  should  have  been  exercised  in  running  the  cars  at  such 
a  place.  But  for  this  obstruction  it  is  not  likely  the  acci- 
dent would  have  occurred.  The  court  below  was  entirely 
light  in  submitting  the  case  to  the  jury. 

Judgment  affirmed. 

Nan.— *8ee  notes  to  Boerth  ▼.  FTet^  Side  E.  Ca.^  inuI; 
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Fbxdsbiok  Will,   Appellant,  y.  West  Sidx  Railboab 

CoMPAKT,  Respondent. 

Wisoontin  Supreme  Ccvrt^  January  10^  189S, 

(84  Wis.  48.) 

ElBOTBIO  8TBXBT  BAniWAT.— DUTT  TO  TBAT1ELBB8.— NBGUGSirOlL 

Ptoof  that  the  motorman  of  an  eleotric  street  oar  made  no  effort  to  leflBon 
its  speed  when  about  to  run  down  a  heavily  laden  wagon  which  the 
driver  was  trying  to  get  off  the  traok,  but  was  unable,  on  account  of 
snow  and  ice  making  the  rails  slippery,  held,  to  establish  priwuL  faeSe 
the  negligence  of  the  company,  so  that  the  direction  of  a  verdict  for  the 
defendant  in  an  action  for  injury  caused  by  collision  of  the  car  with  the 
wagon  was  error,  for  which  tJie  judgment  must  be  reversed. 

Appeal  by  plaintiff  from  judgment  of  Superior  Court, 
Milwaukee  county.    Facts  stated  in  opinion. 

Hose  &  Bell,  for  the  appellant. 

Drrnforth  Becker  and  TwrTier  dfc  Tivdin^  of  counsel,  for 

the  respondent. 

Orton,  J.:  On  the  conclusion  of  the  testimony,  and  on 
the  motion  of  the  respondent's  counsel,  the  court  directed 
a  verdict  in  favor  of  the  defendant,  and  judgment  was  ren- 
dered accordingly.  If  the  testimony  of  the  plaintiff  and 
his  witnesses  make  a  clearjprfma/ac/tf  case  in  his  favor, 
then  it  follows  that  the  court  erred  in  so  directing  a  ver- 
dict. If  the  testimony  of  the  defendant  tends  to  rebut 
^vsAl  prima  facie  case,  then  it  is  quite  likely  a  case  of  con- 
tradictory or  conflicting  evidence,  and  it  should  be  sub- 
mitted to  the  jury. 

The  testimony  of  the  plaintiff  and  his  witnesses  is  not 
lons^  or  diflicult  to  understand.     On  the  0th  day  of  Janu- 
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try,  1891,  at  abont  4  o'clock  P.  M.,  the  plaintiff  and  four 
other  men  were  driving  their  teams  to  wagons  loaded  with 
large  stone,  on  Wells  street,  in  the  city  of  Milwaukee^ 
going  east.  A  short  distance  back  the  plaintiff  drove  in 
and  ni>on  the  south  track  of  the  defendant's  railroad,  and 
was  driving  along  on  that  track.  The  four  other  teams 
were  being  driven  on  the  street  outside  and  south  of  said 
track,  following  each  other.  One  or  two  of  said  teams 
were  nearly  opposite  the  team  of  the  plaintiff,  and  the  others 
were  following  closely  behind.  They  saw  an  electric  car 
of  the  defendant  company,  when  it  was  about  two  or  three 
blocks  off,  coming  towards  them  with  considerable  speed  on 
the  track  on  which  the  plaintiff  was  driving.  The  plaint- 
iff at  once  tamed  his  team  off  the  track  north,  and  tried  to 
have  them  pull  the  wagon  off  also;  but  there  was  snow 
and  ice  on  the  track  and  rail,  which  made  the  rail  slippery, 
and  the  left  forward  wheel  of  his  wagon  slid  along  the  raU, 
and  his  team  was  unable  to  pull  the  wagon  off.  He  whip- 
ped and  urged  his  team,  and  did  what  he  could  to  get  them 
to  pull  the  wagon  over,  but  without  success.  The  wheel 
glided  along  the  rail  in  this  way  from  76  to  100  feet.  The 
plaintiff  was  sitting  on  one  of  the  large  stones  on  his  wagon, 
and  as  soon  as  he  saw  the  car  coming  towards  him,  he  at 
once  did  everything  in  his  power,  and  continued  to  do  so,  to 
get  his  wagon  off  the  track.  He  could  not  have  turned  to  the 
right,  and  attempted  to  drive  off  the  track  on  that  side,  on 
account  of  the  other  teams  and  loaded  wagons  being  in  his 
way.  If  he  had  attempted  to  drive  off  the  track  on  that  side, 
and  there  had  been  nothing  in  his  way,  there  was  no  certainty 
that  his  wheel  would  not  have  slid  along  the  rail  on  that  side, 
just  the  same.  Indeed,  the  probability  was  that  he  would 
not  have  been  more  successful  in  driving  off  on  that  side 
than  on  the  other.  The  motorman  of  the  ckr,  two  blocks 
off,  could  have  seen,  and  probably  did  see,  that  there  was  a 
wagon  loaded  with  stone  being  driven  on  his  car  track,  and 
that  the  driver  was  trying  to  get  his  wagon  off  the  track.  He 
conld  have  seen,  and  probably  did  see,  that  the  horses  were 
tamed  clear  off  the  track  north,  and  were  trying  to  pull  the 
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wagon  over  and  oflE  the  track.  The  right  wheel  of  the 
wagon  and  that  corner  of  the  load  were  directly  in  front  of 
him.  He  must  have  known  when  near,  and  in  time  to  stop 
his  car,  what  the  trouble  was,  and  that  probably  the  plaint- 
iff would  not  be  able  to  get  his  wagon  off  the  track  in  time 
for  him  to  pass.    The  motorman,  however,  did  not  stop  the 

car,  or  even  le^ssen  its  speed,  bnt  drove  ahead  and  square 
against  the  right  wheel  and  comer  of  the  loaded  wagon,  which 

drove  the  wagon  and  horses,  with  the  plaintiff  sitting  on  the 
load,  several  feet  to  the  north  of  the  track  in  a  general  wreck, 
and  the  plaintiff  was  taken  ont  from  under  one  of  the  wagon 
wheels,  apparently  lifeless.  This  is  the  testimony  of  the 
plaintiff  and  the  four  teamsters  who  were  with  him,  with 
scarcely  any  disagreement.  One  of  the  teamsters  did  say 
that  the  plaintiff  might  have  turned  to  the  right,  as  no  team 
was  opposite  to  him  ;  but  all  the  other  witnesses  testified  that 
two  teams  were  nearly  opposite  the  plaintiff,  and  one  of  them 
testifies  that  he  was  talking  to  the  plaintiff,  who  was  on  the 
north  side  of  him.  But  that  was  not  material.  The  plaintiff 
had  a  right  to  exercise  his  own  best  judgment  as  to  which 
side  he  should  turn  out,  and  there  is  no  evidence  that  he  could 
have  been  more  successful  on  one  side  than  on  the  other. 
At  least  he  did  not  know  that  he  could,  and  after  he  had 
attempted  to  turn  out  on  the  north  side  it  was  too  late  to  try 
the  other  side,  even  if  there  had  been  no  obstruction  on  that 
side. 

It  may  be  proper  to  say  that  the  testimony  of  the  motor- 
man,  Cummings,  does  not  make  a  good  case  for  the  com- 
pany. He  saw  the  trouble  with  the  plaintiff's  wagon,  with 
the  wheel  sliding  along  the  rail,  and  then  put  all  his  force 
on  the  brakes  when  he  got  about  twenty  feet  from  Thirty- 
second  street,  the  place  of  the  accident,  and  stopi)ed  the 
car  just  as  it  struck  the  wagon.  He  saw  the  plaintiff  trying 
to  get  off  the  track  when  he  got  to  Twenty-ninth  street, 
nearly  three  blocks  away  ;  and  he  thought  the  plaintiff  got 
his  wheel  nearly  over  once,  and  then  pulled  it  back  again. 
So  the  motorman  must  have  understood  the  reason  why  the 
plaintifl  oould  not  get  off  the  track  in  ample  time  to  have 
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stopped  the  car  before  it  struck  the  wagon.  It  appears 
that  he  might,  and  should,  have  stopped  the  car  before  it 
came  so  dangerously  near  the  wagon  as  twenty  feet. 

Bat  I  do  not  intend  to  pass  upon  the  merits  of  the  ^^  ^^ 
€ase  on  the  conflicting  evidence.  It  is  sufficient  tliat  tiie 
plaintifTs  evidence  made  a  good  prima  fade  case  in  his 
favor,  for  the  jury  would  have  had  the  right  to  believe  that 
evidence  rather  than  the  conflicting  testimony  on  behalf  of 
the  defendant.  The  plaintiffs  evidence  showed  very 
clearly  that  the  motorman  was  guilty  of  nearly,  if  not 
quite,  gross  negligence,  and  that  the  plaintiff  used  all 
reasonable  means,  under  the  circumstances,  to  get  out  of 
the  way  of  the  approaching  car  and  avoid  a  collision,  and 
was  unable  to  do  so. 

The  plaintiff  cannot  be  charged  with  negligence,  in  driv- 
ing on  the  track,  for  he  had  a  lawful  right  to  use  any  part 
of  the  street  to  drive  on.  He  could  only  be  held  liable  for 
not  getting  off  the  track  and  out  of  the  way  of  the  car 
when  it  came  along  and  had  the  prior  right  to  the  use  of 
the  track.  This  he  tried  his  best  to  do,  and  would  have 
done  so  but  for  the  accident  that  the  rails  of  the  track  were 
wet  and  slippery  and  held  his  wheel  by  reason  of  the  ice  and 
snow.  According  to  the  evidence,  the  rails  of  the  track 
are  not  in  all  places  so  high  above  the  ground  as  at  this  place, 
and  would  not  catch  and  hold  a  wagon  wheel  in  this 
manner.  There  is  no  evidence  that  the  plaintiff  had  any 
reason  to  anticipate  or  expect  that  he  would  be  unable 
to  drive  off  the  track  at  any  time,  and  get  out  of  the 
way  of  the  car,  when  he  drove  upon  the  track  at  this 
time.  What  evidence  the  defendant  may  be  able  to  intro- 
duce on  another  trial  to  rebut  the  case  made  by  the  plaintiff 
or  to  contradict  his  testimony  and  that  of  his  witnesses 
who  were  present  at  the  time  and  place  of  the  accident,  we 
know  not;  and  the  jury  may  be  able  to  reconcile  the 
conflicting  evidence,  and  that  they  have  the  right  to  believe 
the  testimony  on  one  side  or  the  other.    I  do  not  wish  to 

say  any  more  than  necessary,  to  affect  the  result  of  another 
VOL.  IV — 32. 
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trial.  This  was  evidently  not  a  case  for  the  court  to  direct 
a  verdict  for  the  defendant.  It  was  a  very  proper  one  to  b% 
submitted  to  the  jury. 

By  the  Court:   The  judgment  of  the  superior  court  is 
reversed,  and  the  cause  remanded  for  a  new 


NOTB.— Bee  notes  to  Boerth  v.  Wett  Bide  E.  Co.,  po$L 


ROBBBT  WiNTEB  V.  FkDKRAL  StBBBT  &  PLEASANT  VALLET 

Passbnojcr  Ry.,  Appellant. 

Pennsylvania  Supreme  Court,  Jan.  SO,  189$m 

(158  Pa.  St.  26.) 

BLKfmO   STREET    BAUiWAT. —  DUTY    TO    TBAVELEBS.— OOLIilBIOIir. —  OOW- 

tributoby  nbgliobngb. 

For  a  person  to  leave  hie  hones  standing  upon  the  track  of  an  eleotrio 
street  railway  while  he  removed  a  safe  from  the  wagon,  held,  negligence 
per  se,  so  as  to  bar  a  reoovexy  for  injury  to  the  horses  by  a  oar  striking 
them. 

Appeal  by  defendant  below  from  judgment  of  Court  of 
Common  Pleas,  Allegheny  county. 

W.  P.  Potter  ( Wm.  A.  Storie  with  him),  for  api)ellant. 

John  R.  Harbison  {Clarence  Burleigh  with  him),  ipr 
appellee. 

Opinion  by  Mr.  Justice  MoCollttx:  It  was  obviously 
unnecessary  for  the  appellee  to  drive  upon  and  occupy 
the  railway  tracks,  as  he  did,  for  the  purpose  of  unload- 
ing the  safe.  It  was  twelve  feet  and  two  inches  from  the 
curb  to  the  nearest  rail,  and  it  sufficiently  appears  from 
the  evidence  produced  by  him  that  it  was  practicable  to 


PENNSYLYAHIA,  18B8.  499 


Wiater  ▼.  Ballwm j. 


remoye  the  safe  from  the  wagon  to  the  store 
moroaching  upon  the  railway  in  any  manner    It  may  be 
sonoeded,  as  this  evidenoe  shows,  that  it  was  easier  to 
make  the  transfer  from  the  rear  end  than  from'the  side  of 
the  wagon.    But  it  is  clear  that  he  needlessly  obstmoted 
the  tracks  in  a  fit  of  impatience,  if  not  of  anger,  caused 
by  the  interruptions  to  which  he  had  been  subjected  in 
his  work  by  the  passage  of  the  cars,  and  in  the  expectation 
of  saving  thereby  a  little  labor  or  a  trifling  expense  in 
unloading.    In  this  spirit,  and  for  this  purpose,  he  drove 
his  horses  directly  across  the  track,  so  that  their  hind  feet 
were  on  or  near  to  one  rail,  and  their  fore  feet  were  on  or 
near  to  the  other,  and  declared  in  substance  that  in  this 
position  they  could  be  seen  by  the  men  in  charge  of  an 
approaching  car  in  time  to  prevent  a  collision.    Having 
thus  obstructed  the  track,  and  relying  on  the  obstruction 
AS  sufficient  and  timely  notice  to  the  company  that  he  was 
in  possession  of  it,  he  proceeded  to  unload  the  safe ;  but 
before  he  succeeded  in  removing  it  from  the  wagon,  he  evi- 
dently realized  that  his  position  was  insecure,  because  he 
requested  his  employer  to  look  out  for  and  stop  the  cars,  and 
received  from  the  latter  an  assurance  that  he  would  do  so. 
It  is  essential  to  a  correct  appreciation  of  this  i>osition  to 
bear  in  mind  that  it  was  taken  near  eight  o'clock  on  a  dark 
night  in  April ;  that  the  obstruction  was  directly  across  the 
tracks  of  a  railway  on  which  the  cars  were  driven  by  elee- 
tridty,  and  at  a  point  where  they  ran  on  a  descending 
grade.    In  the  presence  of  these  conditions,  well  known  to 
the  api)ellee,  and  in  the  absence  of  adequate  cause  therefor, 
his  action  in  obstructing  the  appellant's  road  was  negli- 
^nt  and  reckless.    It  was  not  only  an  unjustifiable  inter- 
ference with  public  travel,  and  an  inexcusable  exposure 
of  Us  own  and  the  company's  property  to  injury  and  i>er- 
haps  destruction,  but  it  imperiled  the  limbs  and  lives  of 
the  comi)any's  employes  and  passengers.     If  his  horses 
were  injured  while  in  the  position  described  by  him,  he  is 
without  just  claim  to  compensation  for  the  injury,  because 
It  was  the  direct  result  of  his  own  negligence.    Now  tiiat 
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rapid  transit  k  recofi:iiized  and  demanded  as  essential  to 
the  prosperity  of,  and  the  transaction  of  business  in,  o«r 
large  cities,  tiie  nse  of  the  streets  for  indindnal  convey- 
ance is  necessarily  qualified  so  as  to  make  such  transit 
X>os8ible  and  to  minimize  its  dangers.  The  substitution  of 
cable  and  electric  cars  for  the  horse  car  and  the  omnibus  is 
a  change  which  renders  impracticable  and  dangerous  cer- 
tain uses  of  the  streets  which  were  once  permissible,  and 
comparatively  safe.  It  introduces  new  conditions,  the  non- 
observance  of  which  constitutes  negligence.  It  is  the  duty 
of  property  owners  on  streets  occupied  by  cable  and  electric 
lines  of  railway,  and  of  persons  crossing  or  driving  upon 
sudi  streets,  to  recognize  and  conform  to  these  conditions. 
The  risk  of  a  crossing  or  possession  of  the  tracks  of  a  rail- 
way operated  by  horse  power  is  not  to  be  compared  with 
the  peril  involved  in  a  crossing  or  occupancy  of  the  tracks 
of  a  steam,  cable  or  electric  raUway.  The  conditions  are 
notably  unlike,  in  the  size,  weight  and  8X)eed  of  the  cars, 
and  HI  tiie  power  by  which  they  are  moved. 

It  is  not  clear  fron  the  evidence  in  the  case  tiiat  the 
appellee  gave  proper  notice  to  the  company  of  the  presence 
el  his  horses  on  its  road,  that  the  company  was  in  any 
default  in  respect  to  the  discovery  of  the  obstruction,  and 
the  subsequMit  control  of  its  cars,  or  that  the  horses  died 
in  September  from  any  injuries  received  on  the  railroad  in 
April.  But  we  need  not  discuss  these  matters  now,  as  we 
are  of  opinion  that  the  appellee's  contributory  n^ligence 
called  for  an  affirmanoe  of  appellant's  point  and  is  a  suffi- 
sient  answer  to  his  claim.  The  specificatLon  of  error  is 
sustained. 

Jndgment  reveised. 


-SitB0taitD  JIntA^v.  WmiMmML  Oi^.^Mfc 
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!rSAL  PA8SS1TGIB  RAILWAY  COMPANY  Y.  GHAXnBSOV. 
Kentucky  Superior  Court,  Feb.  i,  lS$Sm 
(14  Ky.  L.  R.  663.) 

EUOSBIO  STBEBT  RAILWAY.— DtTTY  TO  TRATKLKBS.— Ck>LIJBION.— NBSU* 

GENOB  AND  OONTRIBUTOBY  NBGLIOKNOB. 

fioar  a  penon  to  leaTe  a  safe,  iinobetructed  way,  'and  cross  over  into  tbm 
track  of  an  electric  street  railway,  which  he  must  have  known  was  being 
•r  about  to  be  used  by  ears,  without  once  looking  back  or  taking  any 
sort  of  precaution  for  his  own  saf oty,  is  contributory  negligence  per  ee. 

It  18  the  duty  of  a  motorman  in  charge  of  an  electric  street  car  to  keep  a 
lookout  to  ay«d  injury  to  persons  or  Tehides  on  tiie  track  in  front  of 
kia  car,  and  by  sounding  his  gong  or  in  some  other  way  to  give  them 
timely  ^waming  of  the  car's  approach. 

Mhrimnam  t.  Eaet  Harriaburg  City  By,,  onfo,  p  486,  followed  as  to  respect- 
ire  dutiea  of  traveleis  and  of  street  railway  companies  upon  the  tracks 
•f  the  latter. 

Appeal  from  Jefferson  Court  of  Common  PleaAt 

Humphrie  A  Datie^  for  appellant. 

yjfftone  A  SfuddnUhy  aNeal,  PTieVpB  <ft  Fry  or ^  M.  aDoherty 
and  R.  O.  DavUy  for  appellee. 

Opinion  of  the  conrt  by  Judge  Basbous.  :  On  the  night  of 
October  Ist,  1891,  as  Mr.  and  Mrs.  Chatterson  were  return- 
ing from  the  ball  given  by  the  ^'  Satellites  of  Mercury''  at 
the  '' Auditorium"  in  Louisville,  their  carriage,  driven  by 
their  servant,  collided  with  one  of  api)ellant's  electric  street 
cars  and  Mrs.  Chatterson  was  thrown  from  the  carriage  and 


To  recover  fortius  injury  they  instituted  this  action 
against  the  appellant,  charging  that  the  collision  was  Mm 
lesult  of  the  gross  negligence  of  its  employes,  and  having 
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reooTereda  verdiot  and  jadgment  of  $2,S00  the  appellant 
has  appealed  to  this  coart. 

Mr.  ChattersoQ  and  his  wife  leftthe  "Anditorinm  "  about 
11  o'clock,  when  a  great  many  other  perBons  were  alao 
learing.  There  were  two  railway  tracks  on  Fourth  street, 
in  front  of  the  Anditonim,  which  waa  on  the  west  side  of 
the  street.  The  west  track  was  for  the  cars  ooming  from  the 
city,  and  the  east  track  was  for  the  oars  retaming  to  the 
city.  Kr.  Chatterson  and  his  wife  got  into  their  carriage 
at  the  door  of  the  "  Aaditoriatn,"  and  as  they  did  so  they 
saw  several  oars  on  the  east  track  near  the  door  of  the 
"  Auditorinm  "  receiTing  passengers  to  be  carried  into  the 
city.  They  drove  north  on  Fourth  street  in  the  same  direc- 
tion these  oars  would  go,  and  after  leaving  the  "  Audi- 
torinm" passed  a  oar  standing  on  the  east  track  filled  with 
passengers. 

Mrs.  Chatterson,  giving  her  version  of  the  collision,  says : 
'*We  started  down  the  western  track  and  passed  a  car 
standing  on  the  eastern  track.  There  we  crossed  the  east- 
em  rail  of  the  western  track  and  went  between  the  tracks 
for  a  short  distance.  Then  we  crossed  the  western  rail  of 
the  eastern  track  and  went  on  the  track  upon  which  the  oar 
WHS  standing,  and  then  turned  to  cross  the  extreme  eastern 
raU. 

"The  rails  were  very  high  there,  and  we  only  slid,  and  as 
we  turned  to  cross,  or  after  we  had  crossed  the  western  rail 
of  the  eastern  track,  we  suddenly  became  aware  that  a  oar 
was  conung  and  running  at  a  terrific  speed.  I  had  only 
time  to  say,  the  car's  coming,  and  Mr.  Chatterson  said, 
'  drive  down  the  track  as  fast  as  you  can,'  thinking  to  dis- 
tance tilie  oar,  as  he  knew  he  'could  not  oross.  We  were 
standing  directly  upon  the  track  and  he  never  made  a  single 
attempt  to  stop  that  car  and  there  was  not  a  bell  rung." 

Charlie  Hughes,  the  driver  of  the  carriage,  says :  *'  I 
drove  northirard  on  the  west  side  of  the  street  about 
twenty-five  feet,  I  reckon.  We  started  off  between  thetwo 
tracka,  then  I  ^ve  up  a  piece  and  straddled  the  first  rail 
of  the  right  hand  tnok  coming  in.    I  drove  on  a  pleo*  and 
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WB8  thinking  of  crossing  and  Mr.  Chatterson  told  me  to 
drive  across.  It  was  very  rough  along  there,  so  in  driving 
along  Mr.  Chatterson  says,  '  look  out.'  I  looked  back  and 
a  car  was  coming  and  he  said,  ^  drive  down  the  track.'  I 
was  in  the  act — the  team  was  nearly  in  tUs  shai)e  then — 
and  he  says,  ^  drive  down  the  track.'  And  I  aimed  to  drive 
right  back  down  in  the  track,  and  the  car  struck  the  hind 
wheeL  I  drove  about  thirty  feet  or  such  a  matter  straddle 
the  west  rail  of  the  east  track  before  I  started  to  cross.  I  do 
not  remember  of  any  notice  of  the  car's  approach ;  don't 
remember  of  hearing  anything  only  Mr.  Chatterson' s 
^halloo.'  "  nix>n  cross-examination  he  said  the  car  hit  the 
wrriage  just  as  he  looked  around.  We  have  recited  the 
material  paxt  of  the  plaintiffs  evidence  bearing  on  the 
question  of  negligence.  For  the  defendant  there  were  five 
or  six  witnesses  who  say  they  saw  the  whole  occurrence 
and  their  evidence  is  materially  diflFerent  from  that  of  Mr. 
Chatterson  and  the  driver.  These  witnesses  state  that  after 
the  car  started  from  the  ^  ^Auditorium ' '  they  went  north  about 
two  hundred  feet  when  the  car  was  stopped  by  a  horse  on 
the  track  and  delayed  a  few  minutes  while  the  home  was 
gotten  off.  The  car  was  started  again,  and  was  going  at 
about  the  usual  speed  of  a  mule  car  when  it  collided  with 
Mr.  Chatterson' 8  carriage.  They  saw  the  carriage  before 
the  collision  driving  on  the  west  track  a  safe  distance  from 
the  car,  and  where,  if  it  had  remained,  a  collision  with  the 
ear  would  have  been  impossible,  when  suddenly  the  driver 
attempted  to  cross  right  in  front  of  the  car.  They  say  that 
&e  motorman  did  all  in  his  i>ower  to  check  the  car  as  soon  as 
the  danger  to  the  carriage  was  seen,  and  that  the  car  was 
stopped  within  a  very  short  distance  —  within  twenty  or 
twenty-five  feet.  The  motorman  says  that  going  at  the 
speed  he  was  he  could  have  stopped  the  car,  and  did  stop 
it^  within  a  distance  of  ten  feet. 

But  from  the  evidence  before  us  it  seems  that  the  plaint- 
lib  were  clearly  guilty  of  contributory  negligence,  and  the 
eourt  should  have  so  told  the  jury.    The  relative  duties  of 


BaQw^  Od.  t.  ChKttcncaL 

street  oar  compaoiea  and  citizena  hare  never  been  defined  in 
fhi*  State ;  bat  we  think  they  haTe  been  bo  plainly  and 
so  correctly  stated  by  the  Supreme  Court  of  Pennsylvania, 
in  tiw  case  ol  ShriMnan  T.  JBast  HarrisbwrgK  OUy 

BaUvBoy,  34  Atlantio  Reporter,  S96,  that  we  adopt  the 
rale  laid  down  by  that  ooort  without  qnalification. 

The  court  said :  "There  is  this  distinction  to  be  observed 
between  steam  railroadi  and  street  railways.  In  the  case  of 
the  former  they  have  the  exclosive  right  to  the  use  of  theii 
tracks  at  all  times  and  for  all  purposes  except  at  road  cross, 
ings.  Street  railways  have  not  this  exclusive  right.  Their 
tracks  are  used  in  common  by  their  oars  and  the  traveling 
public  While  this  common  use  is  conceded  and  is  unavoid- 
able in  towns  and  cities,  the  railway  companiee  and  the 
public  have  no  equal  rights.  Those  of  the  railway  com- 
panies are  superior.  Their  oars  have  the  right  of  way,  and 
it  is  the  duty  of  the  citizen,  whether  on  foot  or  in  vehicles, 
to  ^ve  anobstmcted  passage  to  the  cars.  This  results  from 
two  reasons :  First,  from  the  fact  that  the  oar  cannot  ton 
out  or  leave  ita  track ;  and  secondly,  for  the  convenience 
and  accommodation  of  the  public.  These  companies  have 
been  chartered  for  the  reason,  in  part  at  least,  that  they  are 
a  public  accommodation.  The  convenience  of  an  individual 
who  seeks  to  cross  one  of  the  tracks  must  ^ve  way  to  the 
convenieuce  of  the  public.  It  would  be  unreasonable  that 
a  carload  of  passengers  should  be  delayed  by  the  unneces* 
sary  obstmctiou  of  the  track  by  a  passing  vehicle." 

New,  the  plaintiffs,  when  they  got  in  their  carriage  to  go 
home,  knew  that  there  was  a  luge  crowd  at  the  ''Auditor- 
ium," many  of  whom  were  going  home  at  the  same  time 
they  were,  and  that  a  good  part  of  them  would  go  upon  the 
cars;  the  cars  were  in  position  waiting  to  receive  them. 
No  oars  were  then  coming  out— at  least  none  were  in  sight. 
The  west  track  of  the  railway  was  unobstructed.  The 
street  was  crowded  with  hacks  and  other  vehicles.  Under 
these  circumstances  the  plaintiffs  were,  in  onr  opinion, 
recklessly  careless  in  leaving  a  safe,  nnobstmcted  way,  and 
crossing  over  on  to  a  track  which,  as  reasonable  people,  they 
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BrasthaTe  known  as  being  used  or  about  to  be  used  by  the 
ean,  without  once  looking  back  or  taking  any  sort  of  pre. 
caution  for  their  own  safety. 

At  the  same  time,  it  was  the  duty  of  the  motorman  to 

keep  a  lookout  to  avoid  injuring  "peraojiB  or  Tehicles  on  the 

track  in  front  of  his  car,  and  by  sounding  his  gong  or  in 

some  other  way  to  give  them  timely  warning  of  his  approach. 

The  motorman  says,  going  at  the  rate  of  speed  he  was 

going  at  the  time,  he  could  have  stopped  the  car  within  ten 

feet    Mr.  Chatterson's  carriage,  if  his  driver  is  to  be 

believed,  had  been  running  in  front  of  the  car  on  the  west 

rail  of  the  track  the  car  was  on  for  thirty  feet.    Upon  these 

facts  it  was  for  the  jury  to  say  whether,  after  the  plaintiffs 

Iiad  by  their  negligence  placed  themselves  in  a  perilous 

position,  the  employes  in  the  control  and  management  of 

the  car  saw  or  could,  by  the  excise  of  ordinary  care,  have 

seen  the  peril,  and,  with  the  means  at  their  command, 

conld  have  avoided  the  collision.    If  they  could  have  done 

this  the  company  is  liable.    The  citizen  in  using  the  street 

was  not  a  tiespasser,  as  would  be  the  case  of  one  using  the 

track  of  a  steam  railroad  when  it  had  the  exclusive  right  to 

the  use ;  and  the  employes  of  the  street  railway  are  not 

only  liable  for  injuring  those  whom  they  see  are  in  peril 

and  could  by  reasonable  care  avoid  injuring,  but  for  care. 

lessly  injuring  those  whose  peril  they  ought  to  see.    The 

fourth  instruction  given  by  the  court  embraces  this  idea 

and  is  unobjectionable. 

We  fiul  to  see  anything  in  the  evidence  tending  to  show 
gross  negligence  on  the  part  of  the  defendant's  employes, 
and  the  court  should  not  have  given  the  instructions  author- 
izing pimitive  damages  in  the  event  the  jury  believed  the 
defendant  was  guilty  of  gross  negligence. 

For  the  reasons  given  we  are  of  opinion  that  the  judg- 
ment is  erroneous,  and  it  is,  therefore,  reversed,  and  the 
cause  is  remanded  for  further  proceedings. 

Non.— lliis  deoirion  seems  to  havs  been  affizMai  b|r  tte  QBurt  ol 
Appeftl^  Ju.  1^  1S85  (39  a  W.  B.  18). 
Bee  note  to  Bosrffc  ▼.  Wett  8ide  B,  Cb.,  ptmL 
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HxNBT  A.  BjuothaeDi  Respondent,  y.  Rochbsteb  Rail- 
way Company,  Appellant. 

JC  F.  St^^rmne  Oowrt,  Qen.  Term,  F{fth  Dept,  March,  189$, 

(66  Hon,  869.) 
Rions  AHD  Dumi  at  OBoasDras,  of  blbotbio  stbbt  oam  ahd  oihb 

TnOdJEB. — COLLOnOM. 

At  a  street  orosBing,  an  eleotiio  itreet  oar  hae  no  paramount  right  of  waj 

OTer  anj  other  Tehiole. 
Therefore  it  is  the  datj  of  a  motorman,  seeing  a  wagon  crossing  the  traok 

ahead  of  his  oar,  to  slow  up  and  enable  it  to  oross  in  safety. 
At  other  places  in  the  street  the  car  has  the  paramount  though  not  exclu- 

sire  right ;  traTelers  should  get  off  the  tracks  in  front  of  approaching 

oars,  and  motormen  should  not  carelessly  run  them  down. 

Appeal  from  judgment  entered  upon  verdict  of  jury,  at 
Monroe  County  Court,  and  from  order  denying  defendant's 
motion  for  new  trial  upon  the  minutes. 

diaries  J.  BUtelly  for  the  appellant. 

John  A.  Bernhardy  for  the  respondent. 

Haioht,  J.  ;  This  action  was  brought  to  recover  the 
damages  which  the  plaintiff  sustained  to  his  horse  and 
wagon  by  reason  of  a  collision  with  one  of  the  defendant's 
street  cars.  The  defendant  was  engaged  in  operating  a 
double-track  electric  street  railway  in  Lyell  avenue  in  the 
city  of  Rochester  ;  the  avenue  runs  east  and  west ;  Sherman 
street  intersects  the  avenue  at  an  acute  angle  from  the  north- 
west ;  the  plaintiff  was  a  grocer  and  had  a  horse  and  wagon 
for  the  purpose  of  delivering  groceries ;  his  driver,  with  the 
horse  and  wagon,  approached  Lyell  avenue  through  Sher- 
man street,  and  on  reaching  t!ie  avenue  stopped  to  allow  a 
westerly-bound  car  to  pass ;  at  this  point  he  could  see  west- 
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erly  on  the  ayenue  200  feet ;  he  looked  but  saw  no  car  ap- 
proaching from  that  direction ;  as  the  westerly-bound  car 
passed  he  started  to  drive  across  the  avenue  to  the  southerly 
side  thereof ;  the  horse  and  the  fore  part  of  the  wagon  had 
passed  the  southern  track  when  the  defendant's  easterly- 
bound  car  struck  the  rear  of  the  wagou,  causing  the  dam- 
ages complained  of. 

It  is  claimed  on  behalf  of  the  appellant  that  there  was  no 
n^ligence  chargeable  to  the  defendant,  and  that  the  colli- 
sion occurred  through  the  negligence  of  the  piaintifTs 
driver,  and  that  the  trial  court  erred  in  denying  its  motion 
for  a  nonsuit,  and  in  refusing  to  direct  a  verdict  in  its 
favor. 

We  are  of  the  opinion  that  no  error  was  committed  in 
this  regard,  and  that  these  questions  were  properly  submitted 
to  the  jury.  The  plaintiff's  driver  testified  that  he  did  not 
hear  the  bell  ring  ui)on  the  defendant's  car,  but  other  evi- 
dence tends  to  show  that  it  was  rung.  We  shall,  therefore, 
assome  that  it  was  sounded,  as  testified  to  by  the  defend- 
ant's witnesses.  The  plaintiff's  driver  was  passing  across 
the  avenue  on  an  angle  coming  from  Sherman  street,  in  a 
covered  wagon  with  his  back  partially  toward  the  approach- 
ing car ;  he  sat  in  front  of  his  wagon,  and  looked  west  as 
he  entered  the  avenue ;  the  westerly-bound  car,  in  a 
measure,  obstructed  his  view,  so  that  he  did  not  see 
the  car  approacing  upon  the  southerly  track.  He  first 
approached  the  crossing,  and  was  partly  across  when  the 
collision  occurred;  the  opportunity  of  the  defendant's  motor- 
man  to  see  the  approach  of  the  plaintiff' s  wagon  was  equally 
as  good,  if  not  better,  than  that  of  the  plaintiff's  driver  to 
see  the, approach  of  the  defendant's  car;  the  westerly- 
bound  car  doubtless  obstructed  the  vision  to  some  extent, 
of  both  the  motorman  and  the  driver,  but  it  is  apjmrent 
that  had  the  motorman  been  upon  his  guard  and  had 
proper  control  of  his  car,  he  could  have  seen  the  wagon  in 
time  to  have  stopped  his  car,  and  avoided  the  injury.  His 
own  evidence  is  to  the  effect  that  he  was  running  at  a  speed 
of  six  to  seven  miles  an  hour  when  he  struck  the  wagon  ; 
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•ther  evidence  tends  to  show  that  he  was  running  at  a 
much  higher  rate  of  speed  ;  that  he  saw  the  pUdntifFs  rig 
u  it  was  coming  out  of  Sherman  street  into  the  avenue ; 
that  the  west-bound  oar  prevented  him  from  seeing  it  for 
a  while ;  that  platntif  s  horse  and  wagon  was  traveling 
diagonally  across  the  track  or  street  in  the  same  direction 
that  the  car  was  going ;  that  the  horse  was  on  a  trot,  and  so 
continued  until  the  wagon  was  struck ;  that  when  he  first  saw 
the  wagon  after  the  car  had  passed  he  was  pretty  near  to  it, 
within  six  or  eight  feet ;  that  he  rang  his  bell,  but  the 
plaintiff's  driver  did  not  seem  to  pay  any  attention  to  it. 

It  thus  appears  that  he  approached  the  plaintiff's  wagon 
at  a  speed  of  six  or  seven  miles  per  hour,  from  the  rear,  as 
it  was  passing  diagonally  across  the  track,  the  horse  on  a 
trot,  going  with  the  car  at  the  crossing  where  Sherman 
street  enters  the  avenue,  overtook  the  wagon,  and  ran 
into  it. 

The  plaintiff's  horse  and  wagon  were  lawfully  in  the 
street,  the  driver  had  a  right  to  cross  the  defendant's 
tracks,  exercising  reasonable  care,  and  had  the  right  to 
assume  that  the  defendant's  motorman  would  exercise  like 
care  to  prevent  running  into  him.  It  was  a  public  high- 
way, and  each  party  had  a  common  right  to  its  use.  The 
defendant's  cars  can  only  run  upon  the  rails  ;  they  cannot 
t  irn  to  the  right  or  left  to  avoid  teams ;  they  are,  therefore, 
given  a  paramount  right  to  the  use  of  the  tracks,  but  not  an 
exclusive  right.  A  person  may  lawfully  drive  along  or  ui>on 
the  tracks^  but  he  should  not  carelessly  er  wilfully  obstruct 
the  passage  of  the  cars,  and  as  one  approaches,  he  should 
turn  off  from  the  tracks,  so  as  to  allow  it  to  pass,  and  in  a 
reasonable  manner  respect  the  paramount  right  of  the  cor- 
poration. On  the  other  hand,  the  corporation  must  i'ecog- 
nize  the  rights  of  tlie  i)enon,  and  not  carelessly  run  him 
dowo,  bnt  give  the  necessary  time  and  a  reasonable  oppor- 
tunity to  move  off  from  the  tracks,  and  allow  tilie  ears  to 
pass.  Sodi  is  the  rule  of  the  street  FUckenstein  v.  I%e 
Dry  2)«*,  EoMi  Broadway  <£  Battery  R.  0%^  105  If .  T. 
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666 ;  Adolph  y.  The  Central  Parky  North  A  Bast  River  B. 
Co.,  76  id.  530. 

But  at  a  street  crossing,  the  rale  is  different ;  the  car  and 
the  vehicle  each  have  the  right  to  cross,  and  neither  has  a 
superior  right  to  the  other.  The  right  of  each  must  be 
exercised  in  a  reasonable  and  careful  msinner,  so  as  not  to 
anieasonably  abridge  or  interfere  with  the  right  of  the 
other.  (fNiel  v.  The  Dry  Dock,  East  Broadway  <ft  Bat- 
tery R.  Co.,  129  N.  T.  125-130. 

The  collision,  in  this  case,  as  we  have  seen,  oocnrred  at 
the  crossing  of  Sherman  street,  or  at  the  place  where  Sher- 
man street  intersects  the  avenue.  The  plaintiff's  driver 
was  properly  passing  across  the  avenue,  to  the  right  side 
thereof,  intending  to  continue  east  along  the  avenue ;  he 
first  approached  the  track,  was  partially  across  when 
strack  ;  the  car  had  no  superior  right  to  the  crossing,  and 
the  motorman,  finding  the  vehicle  in  the  act  of  crossing, 
should  have  timely  slowed  up  so  as  to  have  allowed  it  to 
cross  in  safety. 

The  judgment  should  be  affirmed. 

AllcMiewr. 

Judgment  and  order  of  County  Court  of  Monroe  county 
appealed  from  affirmed,  with  costs. 


NonL—This  case  is  cited  in  MeUeh  y.  Rochegter  Xkc^  J8y.  Oo^fPOOt* 
Bm mM  to  Boorth  "w.  WuiSidsM.  Oo^poaU 
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Lucius  B.  Watbok  v.  MiyNSAPOLn   Stbeet  Railway 

Company. 

Jftnnefofa  Supreme  Courts  June  J97, 189S, 
(58  Minn.  561.) 

BLKTTBIO  8TBXBT  BAILWAT.— DtTT  TO  TRAYIELBBS.^OOLUBIOir.— NMIU* 
aXNOB  AKB  OOIVTBIBUTOBT  MEOUGKIfOB,— EVIDSNGB. 

(Head-note  bj  the  ooort) ; 

One  who  had  been  a  oonduotor  of  an  eieotrio  street  oar  for  two  months, 
laid  competent  to  testify  within  what  distance  sach  a  car,  going  at  a 
specified  rate  of  speed,  can  be  stopped. 

At  a  street  crossing,  as  high  a  degree  of  care  is  required  of  those  in  charge 
of  an  electric  street  car  as  of  those  driving  other  yehides. 

A  street  railway  car  has  no  priority  of  way  at  a  street  crossing,  with 
respect  to  other  rehicles,  and  when  the  driver  of  sach  another  vehicle, 
approaching  the  street  railway  track  to  cross  it,  sees  a  car  approaching 
at  such  a  distance  that  he  can  apparently  make  the  crossing  safely,  he 
has  a  right  to  attempt  it,  and  it  is  not  negligence  per  se  in  him  to  attempt 
it  without  looking  a  second  time  at  the  car. 

Upon  much  traveled  streets  in  a  city  it  is  negligence  to  run  an  eieotrio 
street  railway  car  over  a  crossing  at  a  high  and  dangerous  rate  of  speed ; 
and  it  is  also  negligence  to  run  it  over  a  crossing,  the  person  in  charge 
of  it  not  being  on  the  lookout,  nor  having  the  car  under  control,  n<Hr 
using  the  proper  means  to  stop  it,  so  as  to  avoid  a  collission. 

Qase  of  this  series  cited  in  opinion :  Shea  v.  St.  Pavl  City  Ry.  Oo,y  afite^ 
p.  481. 

Appeal  by  defendant  below,  from  judgment  of  District 
Court,  Hennepin  county,  in  an  action  for  x)er8onal  injuries. 
Facts  stated  in  opinion. 

Kaon,  Whelan  <£  Bennett,  for  appellant. 

Merrick  <fe  Merrick  and  Jff.  H.  Merrick,  for  respondent. 

GiLFiLLAN,  C.  J.:  The  witness  Walden  showed  himself 
competent  to  state  within  what  distance  an  electric  railvray 
car  going  at  the  rate  of  fourteen  miles  per  hour  (at  which 
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rate  some  of  the  evidence  indicated  the  car  which  injured 
plaintiff  was  going)  can  be  stopped.  He  had  been  conduc- 
tor on  such  a  car  two  months,  must  have  seen  such  cars 
stopped  many  hundreds  of  times,  when  going  at  as  high  a 
rate  of  speed  as  they  ordinarily  attain,  and  was  at  the  time 
conductor  on  the  car  which  did  the  injury.  It  must  be 
presumed  that  he  was  an  ordinarily  observant  man,  and,  if 
10,  he  must  have  been  able  to  express  a  pretty  accurate 
opinion  on  the  point. 

The  evidence  made  a  fair  case  for  the  jury,  both  as  to  the 
negligence  of  the  defendant  and  the  contributory  negligence 

of  the  plaintiff. 

ft********* 

The  court  below,  in  its  general  charge,  in  connection  with 
some  requests  to  charge,  given  and  not  excepted  to,  stated 
dearly  and  concisely  the  rules  of  law  applicable  to  the  re- 
spective rights  of  the  parties  upon  the  street,  and  the  duty 
of  each  in  resi>ect  to  care  in  making  the  crossing,  and  the 
matter  of  negligence  or  absence  of  negligence  on  the  part 
of  either  or  both  the  parties.  The  only  objection  to  the 
general  charge  insisted  upon  in  appellant's  brief,  is  to  a 
part  where  the  court,  after  stating  the  degree  of  care  re- 
quired of  each  of  the  parties,  said :  ^^  If  two  teams  collide 
in  the*  street,  you  must  determine  by  the  same  rules  whether 
they  were  using  reasonable  care  tovrard  each  other,  and,  if 
not,  who  is  to  blame."  The  only  suggestion  in  the  brief, 
of  error  iui  this,  is  that  there  is  a  difference  between  an  elec- 
tric car,  running  on  fixed  tmck,  and  a  team  able  to  turn  to 
the  right  or  left.  That  is  an  important  consideration  when 
at  the  time  of  the  collision  the  car  and  other  vehicle  are 
passing  along  the  same  streets,  and  the  question  is  which 
ought  to  have  made  way  for  the  other.  But  the  collision 
in  thifl  case  was  at  a  crossing,  and  there  is  no  question 
which  ought  to  have  turned  to  the  right  or  left  to  let  the 
other  pass.  Requiring  of  those  in  charge  of  an  electric  car 
at  a  street  crossing  the  same  degree  of  care  as  is  required 
of  the  drivers  of  other  vehicles  is  not  stronger  than  was 
laid  down  in  Shea  r.  St.  Paul  City  JRy.  Cfo.,  60  Minn.  S95 
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(52  N.  W.  Rep.  902),  where  it  was  said :  "  There  is  no  modi- 
fication or  exception  that  relieves  a  street-railway  company 
from  exercising  at  least  as  much  care  to  avoid  collisions 
with  other  vehicles  as  the  owners  of  the  latter  are  required 
to  exercise  in  order  to  avoid  collisions  with  the  cars."  So 
that  the  degree  of  care  required  of  a  street-railway  com- 
pany at  a  crossing,  by  the  clause  quoted  from  the  charge, 
to  wit,  that  required  of  the  driver  of  any  other  vehicle,  was 
not  overstated, 

The  giving  of  plaintiff's  fourth  request  is  assigned  as 
error.  That  request  comes,  at  least,  very  near  to  being 
obnoxious  to  the  criticism  we  have  made  upon  several 
requests  on  the  part  of  the  defendant,  and  it  is  necessary 
to  consider  if  it  could  have  misled  the  jury.  It  may  be 
divided  into  two  parts :  the  first  relating  to  the  question  of 
plaintiflTs  negligence ;  and  the  second  to  that  of  defendant's 
negligence.  The  first  part  is  the  proposition  that  if,  when 
plaintiff  was  about  to  cross,  the  car  was  not  on  that  por- 
tion of  the  street  over  which  he  attempted  to  cross,  and  was 
not  threateningly  near,  or  threateningly  approaching  the 
same,  or  if  there  was  nothing  to  warn  the  plaintiff  of  its 
approach,  or  of  the  rate  of  speed  at  which  it  was  approach- 
ing, he  might  lawfully  drive  across  said  track.  Th^  objec- 
tion to  this  part  of  the  request  is  that  it  ignores  the  con- 
ceded fact  in  the  case,  that  he  saw  the  car  as  he  approached 
the  crossing,  from  which  it  is  claimed  that  warning  of  the 
car's  approach  was  unimportant.  As  he  was  about  to  cross 
he  saw  the  car  just  coming  off  of  Twelfth  avenue,  nearly  a 
block  away  from  him,  and  there  was  no  evidence  that  he 
saw  it  again  till  he  was  already  on  the  track,  and  it  was 
too  late  for  him  to  avoid  a  collision.  The  request  is  to  be 
understood,  and  the  jury  must  have  understood  it,  with 
reference  to  that  situation.  If  he  had  no  other  notice  of  its 
approach  than  having  seen  it  a  block  away,  and  no  warn- 
ing that  it  was  approaching  at  such  a  rate  of  si)eed  that  he 
could  not  safely  attempt  to  cross,  he  had  a  right  to  do  so, 
unless  he  was  bound,  seeing  it  at  that  distance,  to  stop  till 
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it  passed.    But,  as  held  in  the  &7iea  case,  a  car  on  a  street 

railway  has  not,  as  from  the  necessity  of  the  case  has  a 

train  on  an  ordinary  steam  railvrayi  a  priority  of  way  at  the 

crossing.    Of  conrse  it  wonld  be  negligence  to  attempt  it 

when  one  has  reason  to  .beUeye  that  the  car  cannot  be 

controlled  or  checked  so  as  to  avoid  a  collision  before 

he  gets  across.    Bnt,  with  the  uncontradicted  eyidence  in 

the  case  as  to  the  distance  within  which  the  car  conld  be 

stopped,  one  seeing  it  nearly  a  block  away,  as  he  was 

about  to  go  upon  the  crossing,    would  not   have   any 

reason  to  suppose  it  dangerous.    There  was  no  error  in  that 

part  of  the  request.    After  what  we  have  stated  above  from 

the  request,   it  continued :  ^*  And  if,  in  the  exercise  of 

ordinary  care,  as  a  prudent  person,  in  so  doing,  he  was 

injured  through  the  negligence  of  the  defendant  in."    Then 

follows  the  specification  of  acts  or  neglects  which  the  court, 

in  effect,  charged  would  be  negligence.    The  first  of  these, 

to  which  attention  is  called  by  api>ellant's  brief,  is:  ^*If 

said  car  was  running  at  a  high  and  dangerous  rate  of 

.  speed."    There  can  be  no  question  that  upon  much  traveled 

streets  in  a  city,  that  would  be  negligent.    The  second  is : 

If  the  person  in  charge  ^'  was  not  then  on  the  lookout,  and 

did  not  have  his  car  under  control ;  did  not  use  the  proper 

means  or  necessary  pieans  to  stop  said  car,  and  avoid  such 

collision."     What  is  thus  indicated  as  the  duty  of  one  in 

charge  of  such  a  car  is  not  higher  than  would  be  required 

of  an  ordinary,  prudent  person  in  propelling  through  the 

thronged  streets  of  a  city  so  dangerous  a  vehicle  as  an  elec* 

trie  ear.    The  neglect  of  that  duty  would  be  negligence. 

Older  affirmed. 

Hofa^See  notes  to  Btmih  t.  Wut  SMi  &  09.,  jmA 
VOL.  IV— SSL 
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Paxtl  Botxb  y.  St.  Paitl  Orrr  Br.  Co.  xr  aIi. 

Mitmeaoia Suprems  Otmri^  JimaSO^  JS9S. 
(54  Minn.  187.) 

ELBOIBZO  8TBXET  RAILWAT.— DUTT  TO  TRATKLDS.— NBOUamOI. 

Held  proper  for  jury  to  find  that  fifteen  to  twenty-flTe  miles  per  hour  is  a 
dang^erons  rate  of  speed  for  an  electric  street  railwaj  oar. 

GiroumBtanoes  held  to  not  establish  oontribntory  n^^ligenoe  as  matter  of 
law. 

Case  of  this  series  dted  in  opinion :  Shea  ▼.  St.  Piaul  OUy  By,  CkK^  cuUie^ 
p.  481. 

Appeal  by  defendant  below  from  order  granting  new 
trial  after  judgment  of  nonsuit. 
Action  for  personal  injuries.    Facts  stated  in  opinion. 

McCafferty  <ft  Noyes^  for  appellants. 

E.  8.  ThompBim  and  John  Q.  BuUttt^  for  respondent 

Yak  Debbubgh,  J.:  This  action  against  the  defendants, 
for  a  personal  injury  sustained  by  plaintiff,  was  dismissed 
at  the  trial  because  the  court  deemed  that  tiie  plaintiff  was 
clearly  shown  to  be  guilty  <rf  contributory  negligence  by 
the  evidence.  On  a  review  of  the  evidence  upon  a  motion 
for  a  new  trial  the  trial  court  became  convinced  that  the 
question  was  one  for  the  jury,  and  accordingly  granted  a  new 
trial.  The  plaintiff,  who  lived  in  Wisconsin,  was  a  stranger 
in  the  vicinity,  and  unacquainted  with  tiie  street  car  lines 
between  St.  Paul  and  Minneapolis.  On  the  12th  day  of 
June,  1892,  in  company  with  a  friend,  be  boarded  a  street 
car  running  between  the  cities  named,  early  in  the  even- 
ing of  that  day.  On  the  way  a  severe  storm  of  wind  and 
rain  reached  a  point  on  Washington  avenue  in  the  city 
of  Minneapolis,  between  Second  and  Thiid  streets,  where 
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tile  car  was  stopped  by  the  storm.     The  electric  cur* 
rent  was    turned    off,   and   the    lights  went   out.      The 
motonnan  or  driver  notified  the  conductor  that  he  could 
not  go  ahead,  for    the  reason  that    he  could    not    see 
on  account  of   the   storm,   and  that  the    hail  and  rain 
were  driving  in  his  eyes.      The  car  was  crowded  and 
the  plaintiff  and  his  companion,  who  were  standing  up, 
exposed  to  the  storm,  thereupon  left  the  car,  and  with  an 
nmbrella  raised,  started  across  the  street.     In  doing  soi 
they  stepped  upon  a  parallel  track,  and  plaintiff  was  knocked 
down  and  injured  by  a  car  coming  from  an  opposite  direc- 
tion, which  he  did  not  see  or  hear,  on  account  of  the  storm 
and  darkness.    It  also  appears,  according  to  his  testimony, 
that  he  did  not  know  where  they  were,  nor  that  there  was 
a  double  track  on  the  line,  nor  see  the  track  in  question, 
which  was  covered  with  water  at  the  time.     We  do  not 
think  his  evidence  in  respect  to  his  knowledge  of  the  risk 
was  necessarily  incredible,  under  all  the  circumstances. 
The  storm,  darkness,  the  noise  of  the  car  he  was  on,  and 
his  position  thereon,  with  a  crowd  might  have  prevented 
him  from  noticing  the  cars  on  the  parallel  track,  or  from 
knowing  of  the  existence  of  the  double  track.    Notwith- 
standing plaintiff's  failure  to  watch  out  for  another  street 
car,  the  question  of  his  contributory  negligence  was  for  the 
jnry.    Shea  r.  St.  Paul  City  By.  Co.,  60  Minn.  395  (62  N. 
W.  Rep.  902). 

2.  The  evidence  tended  to  show  that  the  car  which  struck 
and  injured  the  plaintiff  was  running  at  a  very  high  rate  of 
speed — fifteen  or  twenty-five  miles  an  hour.  The  jury 
might  very  proi>erly  find  such  rate  of  speed  to  be  dangerous, 
and  the  question  of  defendant's  negligence  was  very  clearly 
fortheuL  The  storm  and  darkness  imposed  the  additional 
duty  of  caution  while  proceeding  on  a  street  wh^^  x>edes- 
trians  might  be  expected  to  be  crossing  at  any  time  in  the 
evening. 
Order  afllrmed. 

Non.— See  notes  to  BoerCA  T.  WM  5id0  A  Oto.,  poit 
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WiTTE  V.  Brooklyn  City  Railway  Company. 

CUy  Court  of  Brooklyn,  N.  Y.,  Omeral  Term,  Jume,  1893^ 

(4  Misc.  Rep.  285.) 

E^JKnSIO  RAILWAY.—  DUTY  OF  TRAVKLEE  Ain>  OT  MOTOBKAjr.—  COIUaMII. 


It  k  the  datjr  of  one  driying  with  a  rehiole  upou  the  traoks  ol  aa 
street  railway  to  turn  off  seasonably  to  avoid  a  oar  a|i|if«aching  from  tlw 
rear ;  and  of  the  motorman  to  exercise  proi>6r  oars  to  avoid  (     lision. 

.Questions  of  negligence  and  contributorj  negligence  helA  pr^pertf  wA- 
mitted  to  the  jury. 

The  plaintiflF  was  driving  two  horses  attached  to  a 
brewery  wagon.  While  in  the  act  of  getting  off  the  track 
a  hind  wheel  of  the  wagon  was  stmck  by  an  electric  railway 
car  which  came  up  suddenly  from  behind,  cauaiBg  injories, 
to  recover  for  which  the  action  was  brought. 

Appeal  by  defendant  from  judgment  entered  upon  a 
verdict. 


Jos.  A  T.  H.  Troy  {Charles  J.  Paitersan^  oi  coonad), 
for  plaintiff  (respondent). 

Morris  A  Whitehouse,  for  defendant  (appellant). 

Clement,  Ch.  J. :  The  counsel  for  the  api>ellant  seeks  a 
reversal  in  this  case  only  on  two  grounds :  Firsts  that  the 
evidence  showed  contributory  negligence  on  the  part  of 
plaintiff  ;  second^  that  there  was  no  proof  of  negligence  of 
the  defendant.  The  plaintiff  drove  a  beer  wagon  in  a 
southerly  direction  along  the  track  of  defendant  on  ndvd 
avenue  in  this  city  until  he  reached  Thirty-second  streeti 
where  he  swung  his  wagon  to  the  east,  in  order  to  get  out 
of  the  track,  and  then  turned  to  the  west.    The  wagon 
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netrly  off  ikit  traek  when  an  electrie  oar  stmek  the  hind 
wheel  and  oYertnmed  it. 

This  ease  wae  i>roperl7  submitted  to  the  jury.  It  was 
the  duty  of  plaintiff  to  tnni  off  seaaonably  to  avoid  the  car 
approaching  from  the  rear,  and,  while  so  doing,  the  motor- 
msB  was  bound  to  exercise  proper  care  to  avoid  a  collision 
with  the  wagon.  Whether  the  plaintiff  was  guilty  of  con- 
tribntory^negligence,  and  whether  the  motorman  was  negli- 
g«it^  were  questions  of  fact  for  the  jury.  Quinn  y.  AtUmtic 
A^mue  R.  Cb.,  12  N.  Y.  Supp.  223 ;  affirmed,  Court  of 
Appeals,  without  opinion,  134  N.  Y.  611. 

Judgment  and  order  denying  new  trial  affirmed,  without 
costs. 

OsBOBHX,  J.,  concurs. 

Judgment  and  order  denying  new  trial  affirmed 


Hon.— 8te  noiai  to  Boerih  t,  WtBt  Sid^  B.  Co.,  pctU 
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JudieM  Otmrt  a/ Jfdn.,  Oct  gO,  1893. 
(160 


BilLWAT.— FUOHTBflBO  HOISB.— NSGIJGBrOB.- 

OotmBiBinoaT  vaouaxircB.— Plbadino. 


fke  sn  cf  ifenali  isr  cleotrio  om  snd  tliat  by  the  general  publio  mre  ooi^ 
mad  tkon  operating  the  oars  are  bound,  in  using  the  straett  to 
tti  naaoaable  vee  by  othen. 
Htld,  noi  JBipiopef  for  a  jury  to  find  negligenoe  on  the  part  of  thoee  in 
ohii)pi  of  an  eleotrie  street  oar  front  the  Gironmstanoe  that  when  o\ 
tiM«g  a  MghteMod  hoMo  driTon  by  a  WMMMi  along  Bide  the 
HA  not  rtop  the  oar,  but  oontinned  at  fnU  ipeed,  loiinding  iStm 
a  iwaK  of  wMih  the  hoMo  obaed  and  an  aocMeat  oooumed. 

of  a  tiinjlei  to  leak  ior  approaei 
■not  oeeariBgy  wfllnotbar  a 
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A  general  AYerment  of  negligenoe  in  the  running  of  An  eleotrio  street  oar 
is  sulBcient  to  allow  eyidenoe  of  tho  injudicious  sounding  of  tke  gvmg. 

Appeal  from  jadgment  of  Superior  Court,  Hampdea 
roanty,  awarding  damages  to  plaiutiif  for  injuries  caused 
by  negligence  of  the  defendant  in  operating  its  electris 
street  railvraj.    Facts  stated  in  opinion. 

A.  L.  Oreefiy  for  the  plaintiff. 

W.  H.  Brooks^  for  the  defendant 

Allen,  J. :  The  case  which  the  plaintiff's  eyidenoe  tended 
to  support  was  as  follows:  Appleton  and  Beech  streets 
crossed  each  other  at  right  angles.  There  was  an  eleotrie 
street  railway  on  Appleton  street.  The  plaintiff  was  drir- 
ing  on  Beech  street  towards  Appleton  street ;  saw  a  car 
pass ;  thought  it  would  be  safe  to  cross ;  drove  on  to  Apple- 
ton  street,  to  if  to  cross  it»  the  road  bed  being  34  feet 
wide.  As  she  got  almost  [upon  the  railway  track,  another 
car  was  coming,  her  horse  became  frightened,  she  turned 
him  so  as  to  go  along  on  Appleton  street  by  the  side  of  tiie 
track,  the  car  came  following  on,  the  motorman  was  sound- 
ing the  gong,  and  when  the  car  overtook  her,  and  was  just 
along  side,  the  gong  was  sounded  again,  the  horse  npnxkg  te 
the  side  of  the  street,  and  the  accident  occurred.  The  view 
from  Beech  street  of  that  part  of  Appleton  street  <m  which 
the  car  was  coming  was  obscured  by  an  orchard  and  a  bam. 

The  defendant  contends  tliat  there  was  no  eyidenoe  of 
the  plaintiff's  due  care.  The  first  particular  assigned  is 
that  the  horse  which  she  was  driying  was  manif  esfly  an  im- 
proper one  for  her  to  undertake  to  manage.  This,  howeyw, 
is  for  the  jury,  on  all  the  eyidenoe.  The  neact  x>arttoa]ar  as- 
signed is  that  she  f  aSed  to  look  to  see  if  a  car  was  ooming ; 
and  a  special  instruction  was  asked,  baaed  on  the  aosmnption 
tiiat  she  failed  to  look.  This,  also,  was  for  tilie  jury.  Tlie 
accident  did  not  occur  from  a  collision  at  the  street  crosBfatg. 
The  plaintiff  had  passed  that  pofait,  and  was  fffooeedi^g  oa 
Appleton  street.    The  court  rightly  refused  to  inatmeft  Ike 
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jury  that  a  mere  failare  to  look  would  prevent  her  from 
reooyering.  This  has  been  so  held  even  in  cases  of  collision. 
Shapleigh  ▼.  Wyman^  134  Mass.  118 ;  Frerich  ▼.  TawUon 
Branch  Railroad^  116  Mass.  637.  The  question  was  left 
to  the  jniy  with  proper  instructions. 

The  defendant  further  contends  that  there  was  no  evi- 
dence of  its  own  negligence.  But  the  jury  might  well  find 
negligence  on  the  defendant's  part  fiom  the  testimony 
tending  to  show  that  the  car  was  not  stopi>ed,  nor  its  speed 
slackened,  and  that  the  gong  was  sounded,  while  the  plaint- 
iff was  in  obvious  difficulty  from  the  fright  of  her  horse. 
The  defendant  contends  that  it  was  not  bound  to  stop  its 
car,  or  to  stop  the  noise  of  the  gong.  But  the  omission  to 
do  80,  under  the  circumstances,  might  well  be  deemed  to 
show  carelessness.  The  use  of  the  street  for  electric  cars 
and  by  the  general  public  was  concurrent ;  and  the  defend- 
ant was  bound,  in  using  the  street,  to  have  reference  to  its 
reasonable  use  by  others.  CtymmionweaUh  v.  Temple^  14 
Gray,  60 ;  DriscoU  v.  WeH  3nd  Street  Railway^  169  Mass. 
142. 

It  was  not  necessary  specially  to  set  forth  in  the  declaration 
the  injudicious  sounding  of  the  gong,  as  an  element  of 
negligence.  Sounding  the  gong  is  an  incident  to  the  running 
of  the  car,  and  the  general  averment  of  negligence  in  the 
numing  of  the  car  was  sufficient  to  include  it.  Baton  v. 
FUchburg  Railroad^  129  Mass.  864. 

The  objections  to  the  questions  put  to  the  doctor  are  not 
snAciently  serious  to  require  discussion.  There  was  no 
emnr  in  allowing  them  to  be  put. 

£xceptiant  ovefndetL 


NonL — See notas to  AmtI^ ▼.  WegiSideR.  Cc^poti. 
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PiEBRE  MsisoH,  Bespondent,  v.  Thb  Roohbsteb  Eleo* 
TBio  Railway  Company,  Appellant./ 

New  York  Supreme  Ccwrt^  Oetierdl  Term,  F^fth  Dtpt,,  Oct.,  ISdS. 

(78  Hon,  604.) 

EUEGTBIO  RAILWAY.— KlLUNO  DOO. —  GONTBIBUTORT  NEOUOIHOI» 

For  a  motorman,  seeing  dogs  on  the  track  ahead  of  his  car,  and  high  bankr 
of  snow  on  either  side  so  that  the  dogs  could  get  off  onlj  at  certain  cnta 

.    in  the  snow,  to  run  down  and  kill  one  of  the  dogs,  making  no  effort  at 
all  to  stojp  the  car,  which  was  going  teai.  or  twelve  miles  an  hour, 
clearly  a  wrongful  and  negligent  act.    Even  if  the  dog  was  a 
the  motorman  had  no  right  to  run  him  down. 

The  employer  of  the  owner  of  the  dogs  owned  also  the  adjacent  land,  subL 
ject  only  to  the  rights  of  the  public  for  purposes  of  traTeL  He  doubtless 
had  a  right  to  use  the  road  with  the  dogs  for  the  purpose  of  guarding  tha 
premises ;  at  any  rate,  the  defendant  could  not  complain  that  the  quea. 
tion  of  contributory  negligence  was  left  to  the  jury. 

Oase  of  this  series  cited  in  opinion :  Bemhard  t.  Bocheeter^  <ftc.  1^.  Cs., 
•nte,  p.  506. 

Appeal  from  judgment  of  Monroe  County  Court,  entered 
upon  a  verdict  obtained  on  appeal  from  the  Municipal 
Court  of  Rochester,  and  from  order  of  County  Court,  deny- 
the  motion  for  new  trial  upon  the  judge's  minutes.  Facta 
stated  in  opinion. 

J.  8.  Thompson^  for  the  appellant. 

A.  E.  Sutherland^  for  the  respondent. 

D WIGHT,  P.  J.:  The  action  was  to  recover  damages  for 
the  alleged  negligent  killing  of  a  valuable  young  dog.  We 
think  the  judgment  is  right  and  should  be  affirmed.  The 
facts  which  the  evidence  tended  to  establish  and  upon  which 
the  jury  had  a  right  to  base  their  verdict  were  briefly  as 
follows :  The  plaintiff  was  superintendent  of  the  Holy 


• NEW  YORK,  1898. 621 

Meiflcfa  T.  Bailway  Go. 

Sepulchre  Cemetery,  on  the  Bonlevard  or  Charlotte  road, 
extending  north  from  Rochester,  along  and  upon  which  the 
railroad  of  the  defendant  waa  constructed,  and  its  electric 
cars  were  run.  The  plaintifl's  house  was  near  the  north 
end  of  the  cemetery  property,  which  consisted  of  about  30O 
acres  lying  on  both  sides  of  the  road.  The  plaintiff,  har- 
ing  the  charge  and  oversight  of  all  this  property,  found  it 
usef  al  to  keep  one  or  more  watch  dogs  on  the  premises,  and 
at  the  time  mentioned  in  the  evidence  he  had  two,  one  an 
old  dog,  which  he  had  trained  to  patrol  the  premises  several 
times  a  day,  passing  up  and  down  the  road  for  that  purpose, 
and  the  other  the  dog  in  question.  He  was  a  very  large 
and  well-bred  English  mastiff,  only  eleven  months  old,  and 
was  accustomed  to  accompany  the  old  dog  in  his  rounds, 
and  was  thus,  in  the  most  effective  way,  becoming  trained 
to  perform  the  same  duties.  On  the  day  of  the  accident 
the  two  dogs  were  returning  together  from  the  southerly 
portion  of  the  property  to  the  plaintiff's  house  and  had 
taken  to  the  railroad  track  for  that  purpose.  It  was  in 
January  and  there  was  deep  snow  on  the  ground,  some  of 
which  had  been  thrown  from  the  track  by  the  snow  plow 
and  lay  piled  up  to  the  height  of  two  feet  on  either  side. 
A  water  tank  stood  about  1,000  feet  south  from  the  plaint- 
iffs house,  and  at  that  i)oint  there  were  cross  openings 
through  the  snow  banks,  but  no  others,  going  north,  until 
the  plaintiff's  gate  was  reached.  As  the  defendant's  car 
No.  14  i)assed  the  water  tank,  going  north  on  the  afternoon 
in  question,  the  two  dogs  were  plainly  to  be  seen  about  325 
feet  ahead,  running  on  the  track  between  the  banks  of 
snow  towards  tiieir  home.  The  car  was  running  at  a  speed 
of  from  ten  to  twelve  miles  an  hour  ;  the  motorman  struck 
his  gong,  but  made  no  effort  to  check  the  speed  of  the  car ; 
the  older  dog  leaped  from  the  track,  but  the  younger  one 
failed  to  do  so  and  was  run  down  and  killed  just  as  he 
reached  and  was  on  the  point  of  turning  through  the  cut  in 
the  snow  bank  opposite  his  master's  gate ;  he  had  run  two- 
thirds  the  distance  the  car  had  done  in  the  same  time, 
and  a  very  slight  reduction  in  the  speed  of  the  latter  at  any 
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time  down  to  the  last  moment  of  the  XBce  would  have, 
enabled  him  to  escape  without  injury. 

Upon  these  facts,  which,  as  we  have  said,  were  so  well 
supported  by  the  evidence  that  the  jury  had  a  right  to 
accept  them  as  the  facts  of  the  case,  there  can  be  no  doubt 
of  the  plaintiff's  right  to  recover  so  far  as  the  question  of 
the  defendant's  negligence  was  concerned.  Even  if  the 
dog  was  a  trespasser  on  the  track,  the  motorman  was  not 
justified  in  running  him  down,  but  it  was  his  duty,  on  dis- 
covering that  there  was  danger  of  doing  so,  to  slacken  the 
speed  of  the  car ;  and  it  was  clearly  a  question  for  the  jury 
whether,  in  the  exercise  of  reasonable  vigilance,  he  might 
have  discovered  the  danger  in  time  to  avert  it.  Watkins  v. 
AUarUic  Aventie  R.  It.  Co.y  20  Hun,  237 ;  Watson  v.  Broad- 
way A  Seventh  Aventbe  R.  R.  Co.^  6  N.  Y.  St.  Rep.  638; 
S.  C,  18  id.  1029;  Su)i/t  v.  8.  I.  R.  T.  Co.,  33  id.  604; 
Bemhard  t.  Rochester  My.  Co.,  61  id.  880. 

It  is  doubtful  whether  there  was  any  evidence  in  the  case 
which  tended  to  charge  the  plaintiff  with  contributory 
negligence  in  permitting  the  dogs  to  be  at  large  in  the  high- 
way. The  employer  of  the  plaintiff  was  the  owner  of  the 
land  on  both  sides  of  the  highway,  and  of  the  fee  in  the 
highway  itself,  subject  only  to  the  easement  of  passage 
of  the  public,  including  the  defendant,  and  his  right  to 
make  use  of  the  highway  for  the  excursions  of  his  dogs 
in  the  business  of  guarding  the  premises  so  exposed  to 
trespassers  can  hardly  be  questioned.  But  it  was  at  least 
a  question  for  the  jury  whether  he  was  guilty  of  any  negli- 
gence in  respect  to  the  care  of  the  dogs  on  the  occasion  in 
qn»-8tion. 

These  views,  if  correct,  dispose  of  the  defendant's  excep- 
tion to  the  denial  of  its  motions  for  a  nonsuit,  and  for  the 
direction  of  a  verdict. 

The  single  exception  taken  by  the  defendant  to  any  rul- 
ing on  the  admission  of  evidence  is  not  discussed  on  the 
argument  here,  and  it  seems  to  be  without  merit.  The  same 
may  be  said  of  the  defendant's  exception  to  the  refusal  of 
the  court  to  chai^  that  no  competent  evidence  had  been 
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^  tance  within  which  Tefaicles  moving  at  lawful  speed  would  endanger 
him.  If  obstaclee  temporarily  intervene  to  prevent  observation,  h*- 
should  wait  until  the  required  observation  can  be  made. 

Street  oars  propelled  by  electricity,  and  running  along  land  burdened  only 
with  the  easement  of  a  public  highway,  cannot  be  run  at  a  rate  of  speed 
incompatible  with  the  lawful  and  customary  use  of  the  highway  by 
others  with  reasonable  safety. 

Ebbob  to  Supreme  Court.  Appeal  by  defendant  below, 
from  judgment  on  verdict  at  Essex  Circuit. 

Anthony  Q.  Keasbey  and  Bdwa/rd  Q.  Keasbey^  for  the 
plaintiff  in  error. 

Louis  Hood  and  Samuel  Kalischj  for  the  defendant  in 
error. 

The  opinion  of  the  court  was  delivered  by  Maglb,  J. : 

[Discussion  of  general  principles  governing  non-suits  and 
direction  of  verdicts,  omitted.] 

The  argument  in  behalf  of  the  plaintiff  in  error  is  next 
addressed  to  an  exception  taken  to  the  ruling  of  the  trial 
judge  upon  a  request  to  charge. 

To  make  the  request  intelligible,  it  should  be  stated  that 
the  evidence  of  defendant  in  error  in  respect  to  the  mode 
in  which  she  received  her  injury  was  that  she  was  struck 
and  run  over  by  a  car  of  plaintiff  in  error,  propelled  by 
electricity,  and  running  on  the  west  bound  or  north  street 
car  track  in  Springfield  avenue,  in  Newark ;  that,  when 
struck,  she  was  crossing  the  avenue  from  south  to  north  on 
a  crosswalk  at  the  intersection  of  Prince  street  with  the 
avenue  ;  that  an  east  bound  car  running  on  the  south  street 
car  track  had  8topi)ed  upon  the  crossing,  and  she  had 
waited  until  it  passed,  when  she  went  on,  ^  booking  both 
sides ;"  that,  not  seeing  any  west  bound  car,  she  stepped 
on  that  track,  and  was  immediately  struck  and  run  over. 
It  appeared  by  the  evidence  of  witnesses  called  by  her  that 
the  east  bound  car  stopped  at  the  crossing  and  went 
on,  and  the  west  bound  car  passed  it,  running  at  great 
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speed,  aad  without  giving  signals  ;  one  witness  estimated 
the  speed  at  16  miles  an  hour. 

The  request  in  question  was  as  follows :  ^*  If  the  jury 
belieye  the  account  of  the  plaintiff  and  her  witnesses  as  to 
the  fact  that  one  car  stopped  at  Prince  street  and  passed 
the  other  below  that  street,  it  was  the  duty  of  plaintiff  to 
wait  long  enough  before  crossing  to  allow  the  down  car  to 
pass  far  enough  for  her  to  see  whether  another  was  coming; 
and  if  she  neglected  that  duty  she  was  guilty  of  contribu- 
tory negligence,  and  cannot  recover,  although  the  jury  may 
believe  that  the  up  car  was  going  at  an  unusual  rate  of 
speed,  the  track  being  straight,  and  the  car  visible  far 
enough  to  avoid  it  at  any  i)ossible  speed. 

The  judge  declined  to  charge  in  that  respect  otherwise  than 
he  had  charged,  and  this  exception  was  taken. 

The  request  is  open  to  criticism  as  asserting  a  &ct  re- 
specting the  distance  at  which  a  car  was  visible,  which  was 
in  dispute. 

fiut  it  may  be  considered,  however,  as  raising  the  ques- 
tion of  the  duty  of  the  injured  person  under  the  circum- 
stances above  set  out,  and  whether  the  request  correctly 
states  that  duty. 

It  is  first  contended  that  the  question  of  duty  in  this 

ease  is  affected  by  the  fact  that  defendant  in  error  was 

crossing  a  highway  along  which  cars  propelled  by  electricity 

<$oiistantly  ran.    It  is  argued  that  the  duty  to  takepre- 

caation  against  danger  varies  with  the  degree  of  peril ;  that 

the  lawful  use  of  a  highway  by  such  cars  has,  by  reason  of 

their  running  at  greater  speed,  created  additional  danger  to 

others  using  the  highway ;  and  that  their  duty  in  respect 

ta  such  danger  has  thus  been  enhanced  and  enlarged.    It  is 

^even,  insisted  that  the  duty  of  persons  traversing  highways 

on  vrhich  such  cars  run  is  like  that  imposed  on  persons 

passing  along  a  highway  where  it  is  crossed  at  grade  by  a 

raUroad  operated  by  steam  i)ower. 

It  IS  not  pretended,  and  the  case  does  not  show,  that 
plaintiff  in  error  has  acquired  by  legislative  grant  any  right 
te  nm  its  cszs  ia  the  higkwnj  at  any  rate  of  speed.    Such 
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a  grant  to  use  a  rate  of  speed  in  highways  which  wonld  be 
destructiye  of  its  customary  use  by  others,  and  incompati- 
ble therewith,  wonld  not  be  within  legislative  competency, 
except  ,on  compensation  made  to  the  owners  of  the  land 
traversed  by  the  highway. 

Public  highways  have  |been  acquired  by  dedication  or 
condemnation  for  the  use  of  the  public  in  x>a8sing  and  re- 
passing. Up  tOiVery  recent  times  the  public  have  used  the  i 
rights  of  passing  and  repassing  on  highways,  on  foot  or  on 
horseback,  or  in  vehicles  drawn  by  horsesor  other  animals. 
When  authority  was  granted  to  lay  rails  on  highways,  and 
to  run  thereon  cars  drawn  by  horses  for  the  carriage  of 
passengers,  it  was  long  questioned  whether  such  a  use  of 
the  highway  did  not  imi)ose  an  additional  burden  upon  the 
land,  and  whether  such  a  grant  could  be  made  without 
compensation.  It  was  finally  settled  by  the  weight  of 
authority  that  the  use  of  the  h^hway  by  such  cars  was  only 
a  modification  of  the  original  use  to  which  it  had  been  de- 
voted, and  that  no  additional  burden  was  imposed  by  such 
grant.  That  doctrine  was  adopted  in  this  state.  Oiiizens^ 
Coach  Co.  V.  Camden  Horse  Railway  Oo.^  6  Stew.  Eq.  267. 
But  it  must  be  conceded  that  a  grant  of  a  right  to  use  the 
highway  in  a  mode  incompatible  with  its  customary  use 
by  the  public  would  impose  an  additional  burden,  and 
could  not  be  made  without  compensation. 

The  public  has  acquired  such  rights  in  the  use  of  high, 
ways  as  the  owners  of  the  lands  traversed  thereby  have 
yielded  or  been  deprived  of,  and  it  may  not  be  restricted  in 
the  enjoyment  of  such  rights  by  a  use  of  the  highway  in- 
consistent and  incompatible  therewith,  at  least  without 
legislative  grant.  Whether  the  public  rights  thus  acquired 
may  be  thus  diminished  or  destroyed  by  legislative  grant 
Avhen  no  compensation  is  made  to  landowners  is  not  a  ques- 
tion involved  in  this  case,  and  no  opinion  is  intended  be 
expressed  thereon. 

As  has  been  stated,  no  legislative  grant  in  this  case  is 

shown.  The  contention  ot  plaintiif  in  error  rather  takes 
this  shape.    It  asserts  that  its  cars,  propelled  by  electrieit|r. 
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are  capable  of  being  run  at  greater  speed  than  other 
yehicles  in  the  highway,  and  that  the  public  conveT)ience 
demands,  for  passengers  carried  in  such  cars,  what  is  called 
''rapid  transit;"  and  it  draws  the  inference  that  its  cars 
may  therefore  be  run  at  such  speed  as  will  satisfy  this 
public  demand,  and  that  other  persons  lawfully  using  the 
highway  in  the  customary  modes  must  govern  themselves 
and  use  the  highway  accordingly.  Judicial  opinions  have 
been  cited  to  us  which  appear  to  support  these  extra- 
ordinary propositions.  I  am  unable  to  subscribe  to  the 
notion  which,  carried  to  its  logical  conclusion,  would 
permit  this  company  and  other  companies  running  cars  in 
pablic  highways  propelled  by  electricity,  cables,  etc.,  to 
ran  at  any  rate  of  speed  which  they  may  deem  a  demand, 
undefined  and  unrecognized  by  law,  to  require.  The  right 
to  use  the  highways  by  such  cars  is  not  paramount  to  the 
rights  of  others  in  the  customary  use  thereof.  It  must 
be  used  in  a  manner  consistent  with  the  rights  of 
otiiers.  Such  a  paramount  right  as  is  contended  for 
could  not,  in  my  judgment,  be  granted  without  com- 
pensation, and  it  surely  cannot  be  acquired  from  a  vague 
notion  of  a  public  demand  for  rapid  transit. 

There  is  no  just  analogy  between  the  right  of  a  street 
railway  running  such  cars  longitudinally  along  the  high- 
way and  the  right  of  a  railroad  company  running  its  trains 
across  a  highway  at  grade.  The  latter  company  acquires 
by  condemnation  a  right  to  run  its  tracks  over  the  lands 
aovered  by  the  highway,  and  so  burdens  it  with  an  addi- 
tional easement.  By  legislative  grant  it  uses  the  easement 
so  acquired  in  the  passage  of  trains  run  at  great  speed,  and 
to  a  certain  extent  the  public  easement  of  passage  is,  at 
such  crossing,  modified.  No  grant  for  the  acquisition  and 
use  of  such  additional  easement  has  been  made  to  the 
street  railways,  and  in  the  absence  of  such  grant  no  right 
to  rmxk  cars  at  excessive  rates  of  speed  exists.  Their  only 
right  in  this  respect  is  to  run  at  such  rate  as  will  not  inter- 
fere with  the  customary  use  ot  the  highway  by  others  of 
the  pnUie  with  safety. 
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Let  us  now  consider  whether  the  request  underconsidera- 
tion  correctly  states  the  duty  of  defendant  in  error  under 
the  circumstances  supposed. 

The  duty  devolving  on  one  using  a  highway  for  passage 
on  foot  varies  with  circumstances  which  are  infinitely 
various.  It  may  be  of  one  degree  when  the  hij^wn  y  is  a 
quiet  country  road,  and  of  another  degree  when  it  is  the 
crowded  street  of  a  great  city.  It  may  differ  at  d '  f lerent 
hours  of  the  day,  with  respect  to  different  vehicles  and  the 
different  rates  of  speed  at  which  they  are  moving,  and  by 
reason  of  different  opportunities  of  observation. 

It  is  impossible,  in  my  judgment,  to  classify  these  variant 
circumstances,  and  to  lay  down  a  precise  rule  as  to  the 
degree  of  care  required  in  each  class.  In  dealing  with 
oases  of  this  sort  we  must  recur  to  the  general  rule  which 
requires  one,  in  exercising  his  lawful  rights  in  a  place  where 
the  exercise  of  like  rights  by  others  may  put  him  in  peril, 
to  use  such  precaution  and  care  for  his  safety  as  a  reason, 
ably  prudent  man  would  use  under  the  circumstances. 

From  this  rule  it  may  be  said,  in  general,  that  one  who 
passes  on  foot  along  a  sidewalk  or  footpath  of  a  highway 
must  use  his  i)owers  of  observation  in  respect  to  other  pas- 
sers thereon,  and  a  reasonable  judgment  to  avoid  collision. 
In  crossing  the  roadway  a  foot  passenger  must  likewise  use 
his  powers  of  observation  to  discover  approaching  vehicles, 
and  a  like  judgment  when  and  how  to  cross  without  col- 
lision. In  the  latter  case,  doubtless,  the  degree  of  care 
required  exceeds  that  required  in  the  formw  case,  not 
because  the  right  of  the  foot  passenger  and  the  right  of  the 
driver  of  a  vehicle  differ,  but  because  of  the  circumstances. 
The  vehicle  usually  travels  at  a  greater  speed  ;  it  cannot  be 
so  quickly  stopped  or  diverted  from  its  course  ;  a  street  oar 
cannot  deviate  from  its  track  ;  while  the  passer  on  foot  may 
quickly  stop,  turn  aside,  or  even  retrace  his  steps. 

So,  it  may  also  be  generally  said  that,  if  obstacles  tern, 
porarily  intervene  to  prevent  observation,  reasonable  pru- 
dence would  dictate  delay  until  such  observation  aa  is  requi- 
49ite  has  been  made. 


NEW  JERSEY,  1893.  (Ri9 


Railwi^  Co.  T.  Block. 


But  the  request  before  us  brings  into  question  the  extent 
to  which  one  crossing  the  roadway  on  foot  must  extend  his 
observation.  Its  claim  is  that  such  observation  must  be 
extended  to  any  approaching  car,  no  matter  how  distant. 
Bat  this  is  obviously  an  exaggerated  notion  of  the  duty 
required.  The  most  prudent  man  would  never  suppose 
himself  required  to  thus  observe  If  such  a  rule  of  duty 
were  adopted  and  practiced  in  a  crowded  city,  the  crossing 
of  many  streets  would  be  barred  to  pedestrians  for  a  great 
part  of  the  time.  The  general  rule  to  which  we  have 
recurred  does  not  justify  this  excessive  view  of  the  duty 
required.  It  will  require  one  crossing. the  roadway  on  foot 
to  extend  his  observation  only  to  the  distance  vrithin  which 
vehicles  proceeding  at  customary  and  reasonably  safe  speed 
would  threaten  his  safety. 

Under  this  rule  the  defendant  in  error  should  doubtless 
have  waited  until  she  could  have  observed  any  west  bound 
car  which,  traveling  at  customary  and  reasonably  safe 
speed,  might  imperil  her  in  crossing.  But  she  was  not 
bound  to  delay  until  she  could  have  seen  any  car  on  that 
track  at  any  distance,  coming  with  excessive  and  dangerous 
speed. 

The  charge  was  ample  and  correct  on  this  subject,  and 
the  instruction  asked  for  was  properly  refused. 

The  trial  judge  was  further  requested  to  charge  that  any 
one  approaching  a  crossing  must  take  notice  of  it,  and 
exercise  a  reasonable  measure  of  care  to  avoid  contact  vrith 
the  moving  car ;  and  ^^  if,  by  looking,  the  plaintiff  could 
have  seen  and  so  avoided  an  approaching  car,  she  cannot 
recovw." 

The  request  was  not  refused,  but  the  trial  judge  said  that 
he  had  '^charged  substantially  according  to  his  under- 
standing of  the  law  on  that  subject."  '  An  exception  was 
then  taken  to  the  charge  so  far  as  it  did  not  embrace  ^'  that 
secondary  proposition." 

Bach  an  exception  does  not  draw  into  review  an  omission 

is  the  charge.    If  counsel  conceived  that  a  pertinent  pro- 
TOT.,  rv — 84. 
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position  of  law  had  been  omitted,  he  should  have  specifi- 
cally requested  the  desired  instruction,  and  excepted  to  a 
refusal. 

If  the  proposition  in  question  had  been  requested  and 
refused,  I  think  there  would  have  been  no  error.  It  is  a 
proposition  applicable  to  the  crossing  of  the  highway  by 
the  lines  of  a  steam  railroad.  It  is  inapplicable  to  the 
crossing  of  a  street  railway,  the  cars  on  which  must  not 
exceed  such  speed  as  will  permit  the  lawful,  customary  use 
of  the  highway  by  others  with  reasonable  safety.  Pru- 
dence doubtless  requires  one  about  to  cross  a  railroad 
track  to  use  his  eyes  to  observe  any  approaching  car  within 
his  vision.  But,  as  has  been  shown,  prudence  does  not 
require  one  crossing  the  track  of  a  street  railway  to  extend 
his  observation  to  the  whole  line  of  track  within  his  vision, 
but  only  to  such  distiince  as,  assuming  the  required  care  in 
their  management,  approaching  cars  would  imperil  his 
crossing. 

Other  requests  to  charge,  the  judge  declined  to  give  other- 
wise than  already  given. 

The  charge  correctly  stated  the  law  in  the  particulars 
covered  by  these  requests,  and  there  was  no  error  in  declin- 
ing to  repeat,  in  other  language,  the  doctrines  already  laid 
down  as  law. 

The  remaining  exceptions  are  to  portions  of  the  charge 
which,  it  is  urged,  tended  to  improperly  affect  the  jury. 

But  the  charge  imposed  on  the  jury,  in  the  plainest 
terms,  the  duty  of  deciding  the  disputed  questions  of  fact 
and  settling  the  inferences  to  be  drawn  therefrom.  Whes 
that  is  done,  comments,  or  even  expressions  of  opinion,  by 
the  judge  upon  the  evidence,  are  not  open  to  exception. 
Mngle  v.  SZate,  21  Vroom.  272,  and  cases  cited.  I  may  add 
that,  if  the  rule  were  different,  the  language  of  the  charge 
is  not,  in  my  opinion,  open  to  any  criticism  of  this  sort. 

No  error  being  found,  the  judgment  below  should  be 
affirmed. 

^ar  affirTodnce. — The  Chakosllob,   Abbbtt,  Lippmt- 
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SUte  T.  S^koiid  C*. 

«0TT,  MjLoa,  Yak  Stoksl,  Bogbbt,  BbowjTi  Glsmski; 
Jbr  r€9ersdl. — None. 

Hon.— See  B«toB  to  Beet^  t.  ITmI  Mie  B.  Co.,  jpoA 
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Alxzaitdxb  Ellis  y.  Ltkk  and  Boston  Railboad  Com- 

PANY. 

Ma99a€ihu$ettM  Supreme  Judicial  Court,  Jan.  4, 189i» 

(180  Mass.  Ml.) 

EUMTBIC  SIBBSr  EAILWAT.— -  DUTT  TO  PUBUO.— -  FRiaHTBMINO  HOB8B. 

ft  18  the  duty  of  the  motorman  operating  an  electric  car  to  keep  watch  as 
te  whsHier  bj  frightening  horses  or  otherwise  he  is  putting  in  dangw 
persons  h^wfully  using  the  street :  and  if  he  sees  that  a  horse  is  fright- 
ened, it  is  his  dvij  to  so  manage  his  car  as  to  diminish  the  fright  as 
Huch  as  possible. 

Csse  of  this  series  cited  In  opinion:  Benjamin  t,  Holyoke  St  By,,  ante, 
p.  617. 

APPEA.L  by  defendant  from  judgment  of  Superior  C!ourt^ 
Suffolk  county.    Facts  stated  in  opinion. 

T.  P.  Prtx^or  and  B.  W.  Warren^  for  the  defendant. 
A.  A.  Strout  {J.  W.  Johnson  with  him),  for  the  plaintiflL 

Knowlton,  J. :  Although  there  was  some  conflict  of  eyi* 
dence  in  this  case,  the  jury  may  have  found  that  the  plaint- 
iff, kaviftg  no  reason  to  think  it  unsafe  to  do  so,  drove 
down  a  street  in  the  city  of  Lynn  on  which  was  an  electric 
railway  and  Aere  met  one  of  the  defendant's  open  electric 
ears  ftlled  with  passengers,  on  which  the  motorman  was 
eontinmaUy  sounding  tiie  gong ;  that  kis  horse  was  fright- 
ened at  the  ear  and  at  the  noise  of  the  motor  and  of  the 
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goBgy  amd  »anif ested  its  fear  in  such  a  way  as  to  show  the 
motorman  that  the  plidntiff  and  his  daughter  who  was  rid- 
ing with  him  were  in  great  peril,  and  that  the  moterman, 
instead  of  stopping  the  car,  or  ceasing  to  sound  the  goag, 
kept  on  with  the  car  and  continued  to  make  a  loud  clangor 
with  the  gong,  so  that  the  horse  became  unmanagable, 
broke  the  carriage,  threw  the  plaintiff  out»  and  thereby 
inflicted  serious  injuries  upon  him. 

The  defendant's  requests  for  rulings  go  upon  the  theory 
that  the  manager  of  an  electric  railway  car  upon  a  street  is 
msTer  called  upon  to  stop  the  car  or  to  change  his  method 
of  managing  it  to  aroid  any  danger  from  the  fright  of 
horses  other  than  the  danger  of  collision  with  the  car. 
These  requests  were  founded  on  an  erroneous  view  of  the 
law.  It  is  a  well  known  fact  that  most  horses  are  fright- 
ened at  their  first  view  of  a  moving  electric  car,  especially 
if  they  encounter  it  in  a  quiet  place  away  from  the  dis- 
tracting noises  of  a  busy  city  street.  It  is  only  by  careful 
training,  aad  a  frequent  repetition  of  the  experience,  that 
they  acquire  courage  to  meet  and  pass  such  a  car  on  a  nar- 
row street  without  excitement.  The  rights  of  the  drivw  of 
a  horse  and  the  manager  of  an  electric  car  under  such  cir- 
cumstances are  equal.  Each  may  use  the  street,  and  each 
must  use  it  with  a  reasonable  regard  for  the  safety  and 
oonvenience  of  the  other.  The  motormaa  ie  supposed  to 
know  that  his  car  is  likely  to  frighten  horses  that  are  unac- 
customed to  the  sight  of  such  rehicles,  while  most  horses 
are  easily  taught  after  a  time  to  pass  it  without  fear.  It  is 
his  duty,  if  he  sees  a  horse  in  the  street  before  him  that  is 
greatly  frightened  at  the  car,  so  as  to  endanger  his  driver 
or  othw  persons  in  the  street,  to  do  what  he  reasonably  can 
in  the  management  of  his  ear  to  diminish  the  fright  of  the 
horse,  and  it  is  also  his  duty  in  running  the  car  to  look  out 
aad  see  whether,  by  frightening  horses  or  otherwise,  he  is 
putting  in  peril  other  persons  lawfully  using  the  street  on 
foot  or  with  teams.  In  this  way  the  convenience  and 
safety  of  everybody  can  be  promoted  without  serious  de- 
triment to  anybody.    Of  course  the  owners  and  drivers  of 
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horses  are  required  at  the  same  time  to  use  care  in  propor- 
tion to  the  danger  to  which  they  are  exposed.  Senjam4/n 
T.  Holyoke  Street  Railway,  160  Mass.  3. 

These  principles  were  adopted  by  the  presiding  justice 
for  the  guidance  of  the  jury  at  the  trial  of  this  case,  and 
the  instructions  given  were  correct.  So  far  as  the  defend- 
ant's requests  for  instructions  embody  c^orrect  propositions 
ef  law,  they  were  covered  by  the  instructions  given.  The 
judge  was  not  bound  to  tell  the  jury  that  certain  facts  of 
which  there  was  evidence  would  or  would  not  constitute 
negligence  apart  from  other  facts  which  were  testified  to. 

The  jury  were  rightly  instructed  to  consider  the  question 
whethw  l^e  motormam  ought  to  have  seen  the  frightened 
condition  of  the  horse  if  he  did  not  see  it,  and  to  treat  his 
failure  to  see  it,  when  he  might  have  seen  it  by  the  exercise 
of  due  care,  as  neg^Ligence.  There  was  ample  evidence  to 
warrant  the  verdict,  and  the  bill  of  exceptions  discloses  no 
error  in  the  proceedings. 

JBxceptians  ovcrrvJed^ 

^oni^ai»a«tMtsJBMf«v.  WmtmkJL  Oo.,j^Btk         , 
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Bayid  DAyii>80K,  Plaintiff  in  Error,  v.  Denvsb  Tbakwat 

CrOMPANT,  Defendant  in  Error. 

Cotarado  C^mri  of  Appeai$,  Ftb.  IB,  1894. 
(4  GoL  App.  288.) 

Slbocbio  sxbebt  BAiLWAT.— Duty  to  tbavklebs.— GoLusittr.— Gov* 

TBIBUTORT  KBaUGBNCB. 

While  the  preferential  use  of  their  track  by  electric  railway  compames 
closely  approxiinates  the  right  of  exclualTe  use  granted  or  conceded  to 
steam  railways,  still  the  rule  requiring  a  person  approaching  a  steam 
imiHray  to  stop,  look  and  listen  for  trains  before  crossing  and  charging 
hiBA  wMi  contributory  negligence  for  failure  to  do  so,  applies  in  only  a 
limited  sense  as  to  electric  street  railways. 

KsTerthriess,  held,  that  under  the  circumstances  of  the  case  at  bar  the 
plaintiff  was  guilty  of  contributory  negligence  for  failure  to  take  any 
precautioa  whatever  when  crossing  an  electric  street  railway  in  the 
middle  of  a  block. 

CSases  of  this  series  cited  in  opinion :  Oaraon  t.  Federal  Street^  dbe»  J^ 
Ce.,  ante^  p.  470;  Shrimmam  t.  Saet  Harriebut^g,  dte.  i^.  Co.,  euUSt 
p.  488 ;  Shea  t.  St.  Paul  04^  B^,  Cfo.,  atUe,  p.  481. 

Appeal  from  judgment  of  District  Coart,  Arapahoe 
ooonty,  awaidng  damages  to  the  plaintiff.  Faets  stated  in 
pinion. 

JfWfer  A  Dt^ft&n^  for  plaintiff  in  error. 

Jamei  H,  Brawn  and  Milton  Smithy  for  defendant  in 


BissKiLy  P.  J.,  delivered  the  opinion  ot  the  court :  Am 
eieetric  car  operated  by  the  tramway  company  collided 
wiUi  tiie  wagon  in  which  Davidson  and  his  wife  wereridiag, 
and 'did  considerable  dama^  to  their  persons  and  propaviy. 
Davidson  bronf  ht  si^  b«t  at  the  conclusion  of  has  p«Mf 
he  was  non-suitod,  and  has  btoug^t  error  to  revmse  the 
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judgment.    He  was  eiidently  non-suited  because  of 
Mjg^ttgenoe  which  contributed  to  the  injury. 

Only  80  much  of  the  evidence  will  be  stated  as  bears  upon 
lliat  single  proposition,  and  is  necessary  to  an  easy  appro* 
lUBPion  of  o«r  conclusions  respecting  it  The  tramway 
tOMpaay  operated  aa  electric  line  out  Broadway  for  sev- 
end  miles  beycmd  Mie  limits  of  Denver.  That  street  runs 
dne  Dortb  and  south,  and  at  the  i)oint  of  the  accident  con- 
iMs  of  a  single  track  with  turn-outs  or  switches  to  enable 
Ae  cars  to  pass  each  other.  Davidson  had  lived  at  Peters- 
burgh  for  nearly  a  year  prior  to  the  accident,  and  was 
accustomed  to  drive  to  town  several  times  a '  week.  The 
streets  crossing  Broadway  run  at  right  angles  to  it,  and 
this  was  true  of  Myrtle  street,  along  which  Davidson 
drove  eastwardly  on  the  morning  of  the  10th  of  April, 
when  he  was  hurt  In  pursuing  his  journey,  he  crossed 
tile  railway  track  at  the  intersection  of  Myrtle  and  Broad- 
way to  the  east  side  of  the  road,  turned  to  the  left  and 
went  north  along  the  line  to  a  point  some  two  hundred  and 
ten  feet  beyond  Myrtle,  where  he  attempted  to  cross  the 
track  to  a  store  on  the  other  side  of  the  way.  His  course 
wai  some  seven  or  eight  feet  distant  from  the  track, 
and  of  course  coincident  with  that  of  the  car  coming 
from  the  south  which  afterwards  struck  his  vehicle.  Ac- 
cording to  his  testimony,  when  he  crossed  the  track  at 
Myrtle,  he  looked  south  and  saw  no  car  coming.  As  he 
turned  and  went  north  he  saw  a  car  on  the  switch  about 
nme  hundred  feet  from  that  point  headed  southward,  and 
waiting  for  a  car  which  was  coming  from  the  south  headed 
in  the  opi>osite  direction;  but  which,  he  states,  he  did  not  see. 
He  noticed  the  car  on  the  switch,  and  evidently  knew  it 
was  waiting  for  the  car  bound  north  to  pass,  which  of  neces- 
sity was  coming  behind  him,  running  in  the  same  direction 
Ihat  he  was  traveling.  At  this  part  of  Broadway  the  road 
is  comparatively  level,  and,  as  Davidson  testifies,  any  one 
could  see  southward  from  Myrtle  street  a  distance  of  three 
f  quarters  of  a  mile.  There  was  a  grocery  store  on  the  west 
^'        side  of  Broadway,  between  Myrtle  and  the  next  street 
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crossing  Broadway  to  tke  north,  at  which  Davidson  and  his 
wife  were  in  the  habit  of  trading.  It  would  appear,  al- 
Ibough  the  evidence  in  not  very  clear  on  this  subject,  that 
travel  was  somewhat  common  across  Broadway  at  that 
point,  and  that  customers  that  drove  on  the  easterly  side  of 
the  road,  at  about  tihe  location  of  the  grocery,  crossed  the 
track  to  do  their  trading.  Davidson  and  his  wife  both 
testified  that  such  was  their  custom,  and  on  this  particular 
morning  they  started  to  cross  the  track  and  were  run  into 
by  the  car.  They  were  driving  in  an  open  wagon  between 
eight  and  nine  o'clock  in  the  mornings  and  neither  was 
bundled  up,  nor  had  their  ears  covered.  The  morning  was 
fair  although  somewhat  cloudy ;  but  there  was  nothing  in 
the  conditions  of  the  weather  to  prevent  these  persons  from 
either  hearing  or  seeing  the  approaching  car.  Davidson 
says  that  after  he  crossed  the  'track  at  Myrtle,  he  noticed 
the  car  standing  on  the  switch ;  but  that  when  he  turned  to 
cross  the  road  he  neither  listened  nor  looked  back  to  dis- 
cover whether  a  car  was  coming  from  the  south.  After 
they  got  on  to  the  track,  his  wife  looked,  discovered  the 
car  almost  on  to  them,  when  Davidson  did  the  best  he 
could  to  get  out  of  the  way,  but  failed,  and  was  injured. 
One  of  his  witnesses  testified  that  the  car  was  coming  along 
at  the  rate  of  ten  or  twelve  miles  an  hour,  while  according' 
to  Davidson  his  horse  was  being  driven  in  a  sharp  walk  or 
•low  trot  at  the  rate  of  four  or  four  and  a  half  miles  an 
hour.  This  is  only  important  as  bearing  upon  the  degree 
•f  watchfulnes  or  care  which  Davidson  used  at  the  time. 

The  great  development  of  rapid  surface  transportation, 
and  the  almost  universal  appropriation  of  the  streets  of  the 
cities  and  the  roads  running  therefrom  to  the  suburbs  by 
the  various  cable  and  electric  systems,  has  resulted  in  the 
springing  up  of  a  very  large  and  increasing  class  of  suits 
for  personal  damages,  and  in  the  development  of  a  new 
body  of  the  law  which  has  been  formed  by  the  application 
of  old  rules  to  the  new  conditions,  and  the  evolution  of 
some  relatively  modern  doctrines  applicable  to  the  use  of 
streets  and  highways.    The  roads  have  always  been  the 
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King's  highway,  along  which  all  persons  had  an  equal 
right  to  pass.  The  learning  which  hu  been  expended  in 
the  settlement  of  the  rights  of  the  pedestrian,  and  the 
driyer  of  a  yehicle,  and  their  relative  duties  and  obligations 
when  passing  or  meeting  upon  the  highway,  has  developed 
a  most  interesting  branch  of  the  law.  In  this  action  we  are 
oonoemed  with  but  a  very  slight  element  of  it  The 
difference  between  the  rights  of  steam  railways  and  street 
railways  is  marked  and  unquestioned,  although  in  many 
respects  somewhat  similar.  The  distinguishing  difference 
is  in  the  exclusiveness  of  the  right  of  a  steam  railway  com- 
pany to  occupy  its  track  aa  against  all  other  persons  or 
modes  of  locomotion.  The  street  railway,  however,  occupies 
the  surface  of  the  highway  subject  to  the  common  use  not 
only  of  the  balance  of  the  road,  but  also  of  that  part 
covered  with  the  tracks  by  either  the  pedestrian  or  the 
driver  of  a  vehicle.  The  cases  are  not  entirely  agreed  in 
their  description  of  the  easement  enjoyed  by  the  transpor- 
tation company.  It  is  always  conceded  not  to  be  exclusive, 
but  is  generally  held  to  be  superior.  Whether  or  not 
this  is  an  accurate  description  of  their  right,  their  privilege 
is  undoubtedly  a  preferential  one  as  against  all  other 
modes  of  locomotion  along  that  part  of  the  highway 
occupied  by  the  track.  This  concession  is  absolutely  essen- 
tial to  the  preservation  of  the  rights  conferred  by  their 
franchise,  the  development  of  the  objects  for  which  they 
were  organized,  and  for  the  great  benefit  of  a  very  large 
proportion  of  the  population  of  the  cities  which  must  make 
use  of  it  for  the  purposes  of  business  and  travel.  It  is 
evident  &om  the  later  decisions  that  the  preferential  use  of 
the  lines  ef  their  track  by  cable  and  electric  companies 
closely  proximates  the  right  of  exclusive  use  granted  or  con- 
ceded to  steam  railways.  All  the  courts  agree,  however, 
that  there  atUl  remains  with  the  pedestrian,  the  users  of 
vehicles  and  of  horses,  the  old  right  which  they  always 
enjoyed  to  use  all  of  the  King's  highway  at  their 
pleasure  and  for  their  convenience.  It  is  only  insisted 
that  they  shall  jrield  the  track  to  the  railway  company, 
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and  aball  keep  ont  of  the  way  of  the  cars  so  far  aa  may 
be  possible,  barring  the  accidents  of  sudden  emergency. 
Neither  of  the  rales  which  has  been  the  ontgrowth  of  the 
]i  I  igation  springing  from  accidents  happening  along  the  lina 
of  steam  railways  has  been,  save  in  a  limited  manner, 
applied  to  these  rapid  modes  of  transit  by  cable  and  elec- 
tricity.    It  is  pretty  anirerBally  adjudged  that  before  one 
can  cross  a  steam  railway,  he  is  bound  to  stop,  look  and 
listen  to  discover  the  approach  of  a  train  before  he  shall  be 
permitted  to  cross  the  track  and  escape  the  responsibility 
of  his  own  negligence  if  he  fails  in  any  of  these  particulars. 
While  in  a  sense,  and  a  very  limited  one  at  tbat,  this  rule 
has  been  applied  to  the  acts  of  the  pedestrian  or  the  driver 
«f  a  vehicle  in  crossing  the  transportatioB  company's  line, 
the  difference  between  the  steam  railway  and  the  electric 
trie  or  cable  line  mnst  be  borne  in  mind.     The  absence  of 
the  exclusive  right  to  the  occupancy  of  the  street  compels 
the  distinction.     The  grant  of  a  franchise  to  the  company 
in  no  manner  takes  away  from  the  other  users  of  the  high- 
way their  right  to  its  entire  occupation,  save  that  their 
right  to  enjoy  is  limited  by  the  contractual  right  of  the 
transportation  company,  and  its  prefereutial  privilege  in 
the  use  of  that  part  of  the  road  occupied  by  the  tracks.     If 
the  pedestrian  or  the  driver  of  a  vehicle  were  compelled  t9 
stop,  look  and  listen  before  he  crossed  the  tracks,  it  would 
be  an  unnecessary  and  an  unusual  burden  and  restriction 
upon  his  common  law  right  te  use  the  King's  highway 
which    still    remains    with    him.      Notwithstanding   this 
exception,  neither  the  pedestrian  nor  the  driver  of  a  vehicle 
may  undertake  to  cross  a  track  heedlessly  and  recklessly, 
and  without  the  exercise  of  the  greater  care  which  he  is 
bound  to  use  in  crossing  the  tracks  of  a  comjiany  lawfully 
^  using  powerful,  rapid  and  dangerous  modes  of  locomotion. 
There  is  some  difference  among  the  authorities  in  their 
expression  of  this  principle.     Pennsylvania  lays  it  down  aa 
an  absolute  rule,  that  if  one  heedlessly  makes  the  attempt 
te  cross  such  a  track,  he  is  guilty  of  negligence  per  se 
which  will  absolutely  bar  his  right  of  recovery.     Other 
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States  hold  the  failure  to  look  to  be  proof  of  negligence 
which  will  bar  the  recovery,  where  there  is  nothing  in  the 
case  wMch  would  in  any  manner  qualify  this  proof  of 
negligence  and  leave  a  fairly  debatable  question  open  for 
the  consideration  of  the  jury.  Others  again,  as  in  Minne- 
sota,  say  that  there  is  no  hard  and  fast  rule  in  a  case  of  this 
description,  and  that  a  failure  to  look  would  not,  as  a  mat- 
ter of  law,  and  regardless  of  circumstances,  be  treated  as 
negligence.  This  case  does  not  compel  us  to  definitely  and 
absolately  express  our  notions  respecting  this  matter, 
although  it  is  very  difficult  to  imagine  circumstances  which 
would  excuse  the  injured  party  for  his  neglect  to  use  his 
eyes  as  well  as  his  ears  to  guard  against  an  accident  occur- 
ring while  he  is  crossing  the  track.  Ward  v.  Rochester 
Electric  IP  way.  Co.,  N.  Y.  Supp.,  vol.  17,  p.  427;  Carson  ▼. 
Federal  Street,  etc.,  Wway.  Co.,  147  Pa.  St.  219;  JEhris- 
manr.Harrisbtirgh  B^way  Co.,  150  Pa.  St.  180;  Wood  v. 
The  Detroit  City  Rway  Co.,  62  Mich.  402 ;  McLain  v.  The 
Brooklyn  City  R  way  Co.,  116N.  Y.  459;  Dolany.  The  Dela- 
viare  A  Hudson  Canal  Co.,  71 N.  Y.  286  ;  Pennsylvania  R. 
R.  Co.  V.  Righter,4St^.  J.  Law,  181 ;  AdolphY.  The  Central 
Park  N.  E.  Rway  Co.,  76  N.  Y.  530 ;  Shea  T.  The  St. Paul 
City  B'way  Co.,  52  N.  West.  903  ;  Meyer  v.  The  Lindell 
Rway  Co.,  6  Mo.  App.  27 ;  Sheets  v.  The  Connolly  Street 
Rway  Co.,  24  Atlantic,  483 ;  Beach  on  Contributory  Negli- 
icence,  sections  251-289  et  seq.;  Booth  on  Street  Railway 
Law,  section  316. 

These  cases  all  unite  in  holding  that  a  person  must  use 
his  senses  in  order  to  prevent  accident  and  escape  injury. 
If  the  proof  shows  that  he  failed  to  do  either,  and  that  this 
contributed  directly  to  the  injury,  the  law  will  be  applied 
to  the  facts  and  the  plaintiff  will  not  be  permitted  to 
recover.  The  plaintiJFs  right  to  go  to  a  jury  upon  the  ques- 
tions of  fact  concerning  his  negligence  depends  so  much 
apon  the  question  whether  the  matter  is  a  debatable  one, 
and  whether  the  proof  leaves  room  for  different  inferences 
in  men's  minds  respecting  his  conduct,  that  be  cannot  com- 
plain of  a  non-suit  when  he  has  been  guilty  of  what  the  law 
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says  is  negUgenoe  on  his  part.    In  a  case  of  that  sort  tbere 
is  nothing  for  a  jury  to  determine  and  the  court  applies  the 
law  to  the  facts.    The  present  case  comes  dirt^ctly  witlun 
the  rule.    Confessedly  the  plaintiff  did  not  'ook  to    thm 
south  along  which  he  was  advised  the  car  was  approaching 
and  eridently  neither  he  nor  his  wife  used  thrar  ears  or 
any  of  their  senses  to  protect  themselves  against  danj^r. 
Davidson  saw  the  car  standing  on  the  switch  a  few  hun- 
dred feet  distant  waiting  for  one  approaching  from  ths 
south.    He  had  driven  up  and  down  the  line  of  the  rostd 
almost  daily  for  ten  months,  and  knew  that  these  cazs, 
propelled  with  great  force  and  much  speedy  went  along  tihs 
line  at  frequent  and  almost  regular  intervals.    These  cir- 
cumstances and  this  knowledge  advised  him  of  the  necessity 
to  be  on  the  alert  and  on  the  lookout  to  see  if  the  car  was 
coming  before  he  crossed  the  track.    Neither  he  nor  his  wife 
looked,  and  apparently  neither  of  them  heeded  the  sound 
of  the  approaching  car.     He  turned  upon  the  track  without 
consideration,  and  a  collision  resulted  from  his  negligence. 
It  is  not  easy  to  reconcile  his  statement  of  his  conduct  at 
Myrtle  street  with  reference  to  looking  up  and  down  the 
track  with  the  evidence  in  the  case.    The  proof  was  that 
the  car  was  running  at  a  speed  of  ten  or  twelve  miles  an 
hour;  that  from  Myrtle  street,  southward,  he  could  see 
three-quarters  of  a  mile ;  that  he  was  going  at  the  rate  of 
four  or  four  and  a  half  miles  an  hour,  and  went  from  where 
he  crossed  at  Myrtle  street  to  a  i>oint  some  two  hundred 
and  ten  feet  distant,  where  he  attempted  to  cross  to  the 
grocery  store,  whither  he  was  journeying.     Either  he  was 
mistaken  in  regard  to  the  fact  concerning  the  approach  of 
the  car  or  else  he  was  mistaken  in  saying  that  he  looked. 
At  the  speed  at  which  the  car  was  traveling  when  he  crossed 
Myrtle  street,  if  it  was  not  in  sight  for  a  distance  of  three- 
quarters  of  a  mile,  the  car  would  not  have  reached  the 
point  of  accident  within  three  minutes,  while  he  would 
travel  the  distance  between  Myrtle  and  the  point  of  cross- 
ing in  about  thirty-five  seconds.    This  fact  very  greatly  dis- 
turbs our  confidence  in  the  accuracy  of  his  statement^  that 
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he  looked  southward  along  the  line  of  the  track  when  he 
crossed  at  Myrtle.  This  might  not  be  conclusiye,  though 
it  bean  strongly  ux>on  the  question  whether  he  was  reason- 
ably attentive  and  prudent  in  his  conduct.  The  railroad 
company  cannot  be  chargeable  with  negligence  for  failing 
to  slacken  the  speed  of  their  car  as  they  approached  the 
crossing,  for  the  driver  was  pursuing  the  same  direction  in 
which  the  car  was  going,  and  it  is  not  to  be  supposed  that 
the  motorman  could  reasonably  be  expected  to  anticipate 
that  the  driver  would  change  direction  and  cross  in  the 
middle  of  a  block  immediately  in  front  of  an  approaching 
car.  Davidson  did  not  look,  and  apparently  did  not  use 
Ids  ears,  and  crossing  the  track  under  such  circumstances, 
his  act  must  be  deemed  a  negligent  one,  which  contributed 
to  the  injury,  and  as  a  matter  of  law  bars  his  recovery. 
The  non  suit  was  right,  and  the  judgment  will  be  affirmed. 

NoTl.— This  case  is  cited  in  the  next  following. 
8m  notes  to  B^cr^A  ¥•  WeBtSideE.  O0.,po9i^ 
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Obakyillx  J.  Piper,  Plaintiff  in  Error,  t.  Pueblo  Crrr 
Railway  Compaet«  Defendant  in  Error. 

CUo>rado  Comri  €f  AppmU^  Marth  IS,  JM9it^ 

(4  GoL  Apift.  4S4.) 

'EiMonao  wruMmt  kailwat.— Dorr  to  imATsuas.— Plbaihno. 


A  oomplaint  which  alleges  thai  when  the  pUintiif  started  to  cross  an  elec- 
tric street  railway  track  he  saw  a  car  standing  still,  with  neither  ocNi- 
dnctor  nor  motorman  npon  it ;  that  while  he  was  upon  the  track,  yr&j 
near  the  car,  it  was  snddenl j  started,  and  cc^ded  with  and  injured  his 
wagon ;  and  that  he  was  free  from  oontributoiy  negligence,  states  a 
cause  of  action  and  is  not  demurrable. 

Case  of  this  series  aited  in  opinion :  Davidmm  t.  Denver  Tramwaiif  Os.* 
ante^  p.  541* 

Appeal  by  plaintiff  from  judgment  of  District  Court, 
Pueblo  county.  On  demurrer  to  complaint.  Facts  stated 
in  opinion. 

J).  McCasJciU^  for  plaintiff  in  error. 

No  appearance  for  defendant  in  error. 

BissELL,  P.  J.,  delivered  the  opinion  of  the  court:  Piper 
flUed  the  Pueblo  City  Railway  Company  for  the  damages 
caused  by  the  operation  of  one  of  the  company's  cars.  His 
complaint  was  demurred  to  on  the  ground  that  it  did  not 
state  facts  sufficient  to  constitute  a  cause  of  action.  The 
demurrer  was  sustained  ;  he  elected  to  abide  by  the  plead- 
ing and  brought  the  rase  here.  The  only  question  is 
whether  he  set  up  enough  to  entitle  him  to  make  the  proof 
necessary  to  maintain  his  suit.  We  have  been  unable  to 
discover  any  valid  reason  for  the  court's  judgment.  We 
were  not  aided  in  our  investigation  by  any  brief  on  behalf 
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of  the  railway  company,  and  are  nnable  to  state  the  theory 
of  their  contention.  We  do  not  deem  it  necessary  to  set 
out  the  complaint.  A  simple  statement  of  the  general 
allegations  of  the  pleading  will  suffice  to  illustrate  our 
position.  The  complaint  is  not  very  artistically  drawn, 
and  is  put  in  the  form  of  two  counts  instead  of  one,  though 
they  both  state  the  same  identical  cause  of  action.  The 
only  difference  between  the  two  counts  is  that  in  one  the 
company  is  alleged  to  have  negligently  operated  the  car ; 
and  in  the  other,  to  have  been  negligent  in  the  hiring  of 
unskilled  and  improper  persons  to  work  it.  Of  course,  it 
makes  but  little  difference  what  constituted  the  negligence 
of  the  company  so  long  as  the  accident  resulted  from  the 
want  of  care.  In  general,  the  plaintiff  stated  the  incorpor- 
ation of  the  railway  company,  and  its  operation  of  a  system 
of  street  cars  propelled  by  electricity  in  the  city  of  Pueblo. 
He  ayerred  that  while  he  waa  driving  along  one  of  the 
streets  in  the  city,  he  started  to  cross  the  track  in  front  of 
a  car  which  at  that  time  was  standing  motionless  a  little 
off  the  crossing.  He  drove  on  to  the  track  very  close  to  it, 
At  this  time,  neither  the  motorman  nor  conductor  was 
on  the  car.  While  he  was  in  the  act  of  crossing,  they  sud- 
denly started  the  car  and  recklessly  ran  it  into  his  wagon, 
whereby  his  property  was  much  damaged,  and  he  seriously 
injured.  He  not  only  averred  that  he  was  free  from  negli- 
gence at  the  time,  but  that  fact  is  generally  deducible  from 
the  statements  of  the  transaction  which  are  contained  in 
his  complaint.  What  he  said  concerning  the  negligence  of 
the  company,  if  proven  on  the  trial  as  laid,  would  un- 
doubtedly render  that  company  resx>onsible  for  the  injuries. 
Much  of  the  argument  of  the  plaintiff  in  error  has  been  de- 
voted to  a  discussion  of  the  correlative  rights  and  resi>onsi- 
bHities  of  street  railway  companies  operating  oars  by 
electricity,  and  of  the  citizen  who  may  at  the  time  be  either 
using  the  line  of  tracks  or  crossing  fhem  for  legitimate 
purposes,  and  at  proper  times.  It  would  be  inexpedient 
to  attempt  to  lay  down  the  law  by  which  the  rights  of 
these  parties  must  be  determined,  because  the  facts  which 
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are  always  an  essential  premise,  are  not  before  us.  TKe 
subject  has  rer  Mitly  received  considerable  consideratton 
in  the  case  of  JOavidson  r.  The  Denver  Tramway 
Company,  4  Col.  App.  288.  So  far  as  we  are  now  able 
to  see,  that  decision  will  guide  the  court  in  the  trial  of 
this  cause.  The  judgment  sustaining  the  demurrer 
clearly  erroneous,  and  it  must  be  reversed* 

JSeversed. 

Nan.— See  note  to  next  oaae. 


H.  J.  BoxBTH,  Appellant,  v.  West  Side  Railroad  Oom* 

PAKT,  Respondent. 

WiteonHn  Sypreme  Court,  March  16^  189J^ 

m  Wis.  288.) 

ELBOTBIC    SnUEBT    RAILWAY.— Duty   to    TRAVBLKKS.— Ck>LLIBION.— Cov- 

TRIBUTOKY  NBaUQBMCB. 

It  is  contributory  negligence  which  will  bar  a  reoorerj  for  a  person  to 
approach  an  electric  street  railway  seated  so  far  back  in  his  wagon  that 
by  reason  of  the  side  covering  thereof  he  cannot  see  an  approaching  oar 
or  hear  the  gong  upon  it. 

Appeal  by  plaintifF  from  judgment  of  Circuit  Court,  Mil- 
waukee county. 

This  action  is  to  recover  for  damage  to  the  plaintiff's 
horses,  harness,  wagon,  and  load  of  pies  therein,  by  reason 
of  being  struck  by  an  electric  car  of  the  defendant  at  the 
junction  of  Grand  avenue  and  Eighth  street,  in  Milwaukee, 
September  16,  1891.  The  defense  is  a  general  denial  and 
contributory  negligence.  At  the  close  of  the  trial,  the  court 
directed  a  verdict  in  favor  of  the  defendant.  From  the 
judgment  entered  thereon,  the  plaintiff  brings  this  appeal. 

JP^iebing  &  Killilea^  for  appellant 
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Danfarth  Bedker^  Charles  N.  Oregary  and  F.  B.  Myers^ 
for  iesi>ondent. 

Cassodat,  J.:  The  evidence  on  the  part  of  the  plaintiff 
10  to  the  effect  that  the  wagon  in  question  was  covered  with 
wood  on  the  top  and  on  both  sides  ;  that  the  only  person 
on  the  wagon  at  the  time  of  the  injury  was  the  plain'Jff's 
driver ;  that  in  driving  he  sat  about  two  feet  back  from  the 
front  of  suck  covering,  where  he  could  not  see  out  on  either 
side ;  that  about  eight  o'clock  on  the  morning  in  question 
he  drove  north  on  Eighth  street  until  he  came  to  Grand 
avenue ;  that  while  in  the  act  of  crossing  that  avenue,  with 
the  horses  on  a  walk,  the  defendant's  electric  car  came  from 
the  west  on  the  avenue,  and  struck  the  hind  end  of  the 
wagon,  and  caused  the  damage  complained  of.  The  driver 
frwkly  admits  that  he  did  not  see  the  car  untill  after  the 
collision ;  and  that  he  could  not  see  by  reason  of  his  being 
seated  so  far  back  behind  the  side  covering ;  and  that  he 
heard  no  bell  or  alarm  of  any  kind.  If  such  evidence  was 
true,  then  the  defendant  was  guilty  of  negligence,  and  the 
plaintiff,  by  his  driver,  was  guilty  of  contributory  negli- 
gence which  would  bar  a  recovery. 

The  evidence  on  the  part  of  the  defendant  is  to  the  effect 
that  the  wagon  in  question  was  at  the  time  being  driven  on 
the  southerly  side  of  the  avenue,  from  Ninth  street  to 
Eighth  street,  by  the  side  of  the  car,  or  a  little  ahead  of  it ; 
that  upon  reaching  Eighth  street  the  plaintiff's  team  sud- 
denly turned  nortiii  on  Eighth  street,  immediately  in  front 
of  the  car,  and  had  nearly  crossed  the  railroad  track  when 
th«  wagon  was  struck,  as  mentioned.  The  evidence  seems 
to  be  overwhelming  that  the  bell  was  rei)eatedly  sounded 
while  the  car  was  going  from  Ninth  to  Eighth  streets.  If 
such  were  the  facts,  then  there  was  no  negligence  on  the 
I>art  of  the  defendant,  but  there  was  gross  negligence  and 
carelessness  on  the  part  of  the  plaintiff. 

Ux>on  the  admitted  facts,  there  is  no  view  of  the 
^hich  would  authorize  a  recovery. 

TOL.  IV— 36, 
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By  the  Court:  The  jndgment  of  the  Circuit  Court  is 
afllrmed. 


NOTBl.— In  the  twenty-two  oasea  preceding  this  note  the  duty  of 
electric  street  railway  oompanies  to  the  general  traveling  public  was  the 
•abject  of  consideration.  In  two  of  the  cases  the  injury  was  due  to  th« 
frightening  of  horses ;  in  all  the  others,  to  collision  of  electric  street  cars 
with  persons  or  property. 

The  following  are  memoranda  of  additional  cases  which  it  has  B«t  seemed 
best  to  reprint  in  full : 

Thomas  Olazd>rook  v.  Wett  End  St  Ry,  Co.,  Mass.  Sup.  Jud.  Court,  Nor. 
29, 1898  (160  Mass.  340).  Action  for  injuries  to  a  person  who,  while  driTing 
with  one  wheel  in  the  track,  was  collided  with  by  an  electric  car.  Held, 
that  the  motorman  had  a  right  to  assume  that  the  plaintiff  would  turn  out 
in  time  to  avoid  the  collision ;  but  when  he  became  aware  that  he  was  not 
going  to  turn  out,  it  was  the  duty  of  the  motorman  to  do  what  he  reason- 
ablycould  to  avoid  collision  in  default  of  which  even  if  the  plaintiff  had 
no  right  to  be  where  he  was  but  was  not  guilty  of  n^ligence,  he  might 
recover. 

Gibban$  v.  Wilkeabarre,  Ac  Co.,  Penn.  Sup.  Court,  May  1, 1898  (156  Pa. 
S79).  In  an  action  for  damages  for  killing  a  horse  by  collision  with  an 
electric  car,  held  not  error  to  charge  the  jury  that  it  was  not  per  se  negli- 
gence to  drive  on  a  street  in  a  narrow  space  between  the  track  and  a 
retaining  wall,  although  the  track  was  used  by  an  electric  railway  causing 
noise  calculated  to  frighten  horses.  Also  held  that  in  view  of  the  nar- 
rowness of  the  space  for  vehicles  and  the  rapid  rate  of  speed  of  the  cars,  it 
was  the  duty  of  conductors  to  stop  or  slow  up  their  cars  when  they 
saw,  or  with  reasonable  diligence  should  have  seen,  that  horses  were 
frightened. 

In  Howard  H,  Chapman  v.  ZanesvUU  St  Ry.  Co.,  Muskengum  Ck>.  (Ohio) 
Conu  Pleas,  1892  (27  W.  Bui.  70),  the  following  is  a  portion  of  the  conclud- 
ing part  and  gist  of  the  opinion : 

*'I  concur  that  it  cannot  be  maintained  that,  as  matter  of  law,  one  in 
charge  of  an  electric  car  is  bound  to  stop  his  car  simply  because  a  horse 
that  is  being.driven  on  the  same  street  has  become  frightened  at  the  ap- 
pearance and  noise  of  the  car ;  on  the  contrary,  he  may  proceed,  at  the 
usual  speed  and  with  the  usual  noise.  In  doing  this,  he  would  not  be  negli- 
gent, and  would  not  invade  any  right  of  the  driver  of  the  horse.  But  if 
the  circumstances  were  such  that  failure  to  stop  the  car  would  show  a 
wanton  or  wilful  disregard  for  the  safety  of  the  driver  of  the  horse,  so  that 
the  co;itinued  movement  of  the  car  could  be  attributed  only  to  wantonness 
or  malice,  and  not  to  discharge  of  duty  under  his  employment,  he  would 
then  be  negligent,  and  for  such  negligence  there  would  be  a  liability  of 
the  company." 

In  Kestner  v.  Pitttburg  <fir  Birmingham  Traction  Co,^  Pa.  Sup.  Ck>urt, 
Nov.  18, 1898  (27  Atl.  Rep.  1048),  the  court  say:  '*So  long  as  a  common  user 
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of  itreets  exists  in  ths  pablio,  it  is  the  duty  of  street  railway  companies  t ' 
sxerdse  such  watchful  care  as  will  preTsnt  accidents  or  injuries  t*  per- 
aoDs  who,  without  nef lifsnce  on  their  own  part,  may  not  at  the  moment  be 
able  to  get  out  of  the  way  of  a  passing  car.  The  degree  of  care  to  be  exer- 
cind  must  neceesarily  yary  with  the  circumstances  of  each  case.** 

Accordingly  held,  that  it  appearing  that  the  plaintiff  had  his  wagon  in 
iplsoe  10  narrow  that  it  was  difficult  for  oars  to  pass  teams ;.  that  seeing 
the  oar  approaching,  he  signalled  the  motorman  to  stop,  and  was  in  the 
act  of  unhitching  the  horse  to  get  him  out  of  the  way  of  the  car,  when  the 
car  stmckthe  wagon,  frightening  the  horse  and  causing  the  injury  com- 
pUunedof, — that  there  was  sufficient  evidence  of  defendant's  negligence  to 
warrant  submitting  the  case  to  the  jury. 

In  Chriitensen  t.  Union  Trunk  Line,  Washington  Supreme  Ck>urt, 
Maioh  9, 1898  (82  Pac.  R.  1018),  held  that  for  a  driver  to  go  with  his  wagon 
upon  the  track  of  an  electric  railway  without  looking  for  an  approaching 
carwai  contributory  negligence  which  would  bar  recovery  for  injury 
oaosed  by  collision. 

In  Haney  t.  FiiUburg,  Ac,  Traction  Co%  Pa.  Supreme  Ck>urt,  Dec.  80, 
1893  (28  Atl.  R.  286),  it  appeared  that  the  plaintiff,  driving  a  heavy  load, 
and  aeeing  an  electric  car  coming  upon  the  track  which  he  was  about  to 
orofls,  attempted  to  cross  ahead  of  the  car  and  was  injured.  Held,  that 
this  alone  would  be  contributory  negligence.  But  there  being  also  evi. 
dsnce  that  the  defendant's  watchman  signalled  him  to  cross,  held  that  the 
question  was  properly  submitted  to  the  jury  whether  the  plaintiff,  though 
ngnalled,  acted  as  a  prudent  man  in  attempting  to  cross,  under  the  cir- 
cumstances. 

In  DriaoolX  t.  West  End  St.  Ry,  Co,,  Mass.  Sup.  Jud.  Court,  May  19, 1898 
(M  N.  £.  Rep.  171),  an  action  for  collision  of  an  electric  street  car  with  a 
wagtm,  held  that  the  questions  of  negligence  and  contributory  negligence 
were  properly  submitted  to  the  jury. 

Note  2. — The  duties  of  those  operating  electric  street  railways,  toward, 
first,  passengers  upon  their  cars,  and  second,  the  public  using  the  streets, 
sprang  into  such  sudden  prominence  during  the  short  period  of  time  cov- 
ered by  this  volume,  that  it  may  be  useful  to  add  a  brief  abstract  of  the 
principles  decided  in  the  foregoing  cases  upon  those  subjects. 

Duty  to  passbnoebs. —  The  following  decisions  relate  to  the  general 
duty  of  companies  toward  their  passengers :  They  are  bound  to  greater 
diligence  than  ever  attended  the  use  of  horse  cars.  Cogswell  v.  West  End, 
dtc,  Elec  Ry.  Co.,  Wash.,  ante,  p.  412.  Bound  to  use  extraordinary  care 
to  guard  passengers  against  danger.  Denver  Tramway  Co,  v.  Reid,  Col., 
Q>nte,  p.  882.  Conductor  not  bound,  in  absence  of  special  danger,  to  assist 
able-bodied  passengers  to  alight.  James  v.  Dnlufh  St.  Ry.  Co,,,  Minn., 
^nte,  p.  482,  note. 

The  following  relate  to  the  use  of  barriers  to  prevent  passengers  from 
boarding  or  alighting  on  the  side  of  the  car  next  to  the  parallel  track : 
Omission  to  use  the  barriers  upon  a  car  provided  with  them,  and  upon 
which  their  use  is  customary,  is  an  invitation  to  passengers  to  board  and 
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alight  on  the  ride  next  to  the  other  track.  Gaffney  y.  Brooklyn  OUy  R9, 
Co,,  N.  Y.,  ante,  p.  454.  In  rimilar  case,  question  of  negligence  proper 
for  the  jury,  although  it  may  not  be  negligence  to  provide  no  barrieiii 
Augutta  JRif.  Co.  t.  Olover,  Oa.,  ante,  p.  433. 

In  the  following  cases  passengers  were  injured  by  electric  shock :  A. 
•twmpany  having  means  of  ascertaining  that  electricity  is  escaping  frmn 
the  motor  car  to  the  trailer  is  chargeable  with  knowledge  that  the  plat- 
form rails  are  liable  to  become  charged.  Burt  v.  Douglae  Co.  St,  Bp.  Co., 
Wis.,  ante,  p.  829.  Proof  of  injury  by  shock  to  passenger  coming  in  con- 
tact with  part  of  car  is  prima  fcusie,  if  not  conclusive,  proof  of  negligenos. 
Denver  Tramway  Co,  v.  Beid,  Ck>l.,  ante,  p.  332. 

The  following  relate  to  injuries  at  stations :  To  tmddenly  start  a  car  wfails 
a  passenger  is  in  the  act  of  boarding  it  is  negligence.  Pfeffer  v.  Buffaio 
By.  Co.,  N.  T.,  ante,  p.  489;  Joliet  St  By.  Co.  v.  Duggan,  Dl.,  anU, 
p.  409.  It  is  the  duty  of  those  in  charge  of  a  car,  when  stopping  at  a  usosl 
station,  to  wait  until  all  persons  desiring  to  board  can  do  so  safely ;  this 
duty  is  not  limited  to  the  person  who  hails  the  car.  Joliet  St.  By.  Co.  v. 
Duggan,  111.,  ante,  p.  409.  It  is  not  negligence  to  start  a  car  after  waittn; 
ra  reasonable  time  at  the  station,  and  there  is  no  liability  to  a  passenger 
who  attempts  to  alight  after  the  car  has  started,  the  conductor  having  no 
notice  of  such  intent.  Augusta  St.  By.  Co.  v.  Olover,  Ga.,  ante,  p.  438; 
Gilbert  v.  West  End  St.  By.  Co.,  Mass.,  ante,  p.  456.  To  slow  up  atsignal, 
and  suddenly  start  when  person  about  to  board,  and  seeing  the  peril  to 
make  no  e£Fort  to  stop  the  car,  is  gross  negligence.  Cent.  JPaea.  By.  Co.  ▼. 
Boee,  Ky.,  ante,  p.  429.  A  person  ceases  to  be  a  passenger  the  moment  bs 
'43teps  from  the  car.    Creamer  v.  tVest  End  St.  By,  Co.,  Mass.,  ante,  p.  47ft. 

In  Sears  v.  Seattle,  Ae,  By.  Co.,  Wash.,  ante,  p.  428,  held  that  a  pas- 
senger injured  because  of  a  collision  due  to  negligence  of  the  motonnaB 
may  recover  of  the  company. 

In  the  following  cases  the  question  of  contributory  negligence  on  the 
part  of  passengers  is  discussed :  It  is  contributory  negligence  as  matter  of 
law  to  voluntarily  and  unnecessarily  stand  upon  the  steps  of  an  dectrio 
ear  while  going  at  the  rate  of  six  miles  an  hour.  Tanner  r.  Buffalo  By. 
Co. ,  N.  T.,  ante,  p.  447.  It  is  as  matter  of  law  not  contributory  negligeoos 
for  a  person  put  in  porition  of  peril  by  the  sudden  starting  of  a  car  to  jump 
from  the  car  after  it  starts,  if  a  person  of  ordinary  prudence  would  have 
•done  the  same.    Piper  v.  Minneapolis  St.  By.  Co,^  Minn.,  ante,  p.  461,  note. 

Held  not  contributory  negligence  as  matter  of  law :  To  attempt  to  board 
a  car  while  in  motion.  CorUn  ▼.  West  End  St,  By.  Co.,  Mass.,  ante,  p.  406; 
-Citizens*  St.  By.  Co.  v.  Spahr,  Ind.,  ante,  p.  416;  dent.  Bass.  By.  Co.  v. 
Bose,  Ky.,  ante,  p.  429.  But  see  eontra,  Joliet  St.  By.  Co.  v.  Duggan, 
HI.,  ante,  p.  409.  Tj  ride  on  running  board,  under  given  circumstances. 
Cogtmoell  v.  West  St.,  dbc.  By.  Co.,  Wash.,  anU,  p.  412;  Ettiott  ▼.  New- 
port  St.  B.  Co.,  R.  L,  ante,  p.  449.  To  attempt  to  board  car  by  front  plat- 
form. Ffeffer  v.  Buffalo  By.  Co.,  N.  T.,  ante,  p.  439.  To  stand  on  plat- 
form. Marion  St.  By.  Co.  t.  Shaffer,  Ind.,  ante,  p.  456.  To  pass  fimnoos 
ear  to  another  when  in  motion,  as  to  injuries  from  shock.    Burt  r.  Dtmgkm  * 
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Co.  St.  By.  00,^  Wis.,  anie^  p.  820.  To  Attempt,  with  something  in  each 
hand,  to  board  car  while  stopping  bat  befdre  completely  stopped.  White- 
T.  Atkmta  Canaol,  Utreet  Ry.  Co.,  Ga.,  ante,  p.  462,  note. 

DuTT  TO  Tbavelbbs.— The  following  adjudications  relate  to  reciprocal 
rights  and  duties : 

An  electric  street  railway  has  only  an  easement  in  the  street,  in  common 
with  the  traTcling  public.  Bascher  ▼.  East  Detroit,  Ac,  By.  Co,,  Mich., 
a/i<e, p.  473 ;  Benjamins,  Holyoke  Street  By,  Co. ,  Mass.,  ante,  p.  617.  Though 
^ta^ghts  are  in  some  respects  superior.  OUmore  t.  Federal  Street,  dbo.^ 
Ry.  Co.,  Pa.,  ante,  p.  490.  At  places  other  than  street  crossings  it  has  a 
paramount  but  not  exdusiTe  right  of  way.  Bemhard  t.  Bocheeter  By. 
Co.j  N.  T.,  ante,  p.  506.  Approximates  exdusiTe  use.  Davidson  v.  Deru 
ver  Tramway  Co.,  Col.,  ante,  p.  684.  Has  |no  paramount  right  of  way  at 
street  crossings.  Bemhard  v.  Boehester  St.  By,  Co.,  N.  T.,  ante,  p.  606; 
Watson  T.  Minneapolis  St,  By.  Co.,  Minn.,  ante,  p.  610.  At  croo^g,  motors 
men  should  exemise  as  much  care  as  driyer  of  vehicle.  Watson  v.  Minne^ 
apolis  St  By.  Co.,  Minn.,  ante,  p.  610.  The  degree  of  care  of  both  motor- 
man  and  traveler  is  greater  in  case  of  electric  cars  than  of  horse  cars. 
Hickman  T,  Union  Depot  By,  Co.,  Mo.,  ante,  p.  468.  Or  of  ordinary  ve- 
hicle, especially  as  to  those  managing  a  car.  Baseher  v.  E<ist  Detroit,  dte, 
Ry.  Co.,  Mich.,  ante,  p.  478.  There  is  a  reciprocal  duty  of  the  drivers  of 
vehicles  and  of  motormen  to  avoid  collision  ;  travelers  should  get  off  the 
track  to  let  cars  pass,  and  motormen  should  not  carelessly  run  travelers 
down.  Hickman  v.  Union  Depot  By.  Co.,  ante,  p.  468;  Bemhard  v, 
Bot'hester  By.  Co,,  N.T.,  ante,  p.  468;  Witter.  Brooklyn  City  By.  Co., 
K.  T.,  ante,  p.  616.  « 

The  following  duties  have  been  held,  in  various  cases,  to  be  incumbent 
upon  those  in  charge  of  electric  cars :  For  the  motorman  to  do  all  he  reason* 
ably  can  to  avoid  collision  with  vehicles  upon  the  track  in  front  of  the 
car  (Qlazebrook  v.  West  End  St.  I^.  Co.,  Mass.,  ante,  p.  546,  note),  and 
to  warn  persons  ahead  of  car  by  gong  or  otherwise.  Cent.  Piass.  By.  Co,  v« 
Chatterson,  Ky.,  ante,  p.  601.  Seeing  wagon  crossing  track  ahead  of  car, 
ihoald  slow  up  to  enable  it  to  pass  in  safety.  Bemhard  v.  Boehester  By* 
Co.,  N.  T.,  ante,  p.  606.  Duty  to  exercise  reasonable  care  to  avoid  injury 
to  person  or  vehicle  to  enable  it  to  get  out  of  the  way  at  once.  Qilmorer* 
Federal  St.  itc.  By.  Co.,  Pa.,  ante,  p.  400 ;  Will  v.  West  Side  By.  Cxk^ 
'Wis.,  ante^  p.  494 ;  Kestner  v.  Pittsburg,  dbc.  Co.,  Pa.,  ante,  p.  646,  note. 
Duty  to  slow  up  when  he  sees  or  with  reasonable  diligence  should  see 
that  horses  are  frightened.  EIUsy.  Lynn  A  Boston  B.  Co.,  Mass.,  aniot 
p.  581 ;  Gibbons  v.  WHketbarre,  dbe.  Co.,  Pa.,  ante,  p.  546,  note.  Contra,  is 
ahseiuse  of  wantonness  or  malice.  Chapman  v.  SSanesviUe  SL  By.  Co., 
Wia.,  ante,  p.  646,  note.  Electric  cars  should  be  lighted  in  the  night  time. 
BtuOierT.  East  Detroit,  dbe.  By.  Co.,  Mich.,  ante,  p.  478. 

The  following  acts  or  omissions  have  been  held  to  be  negligent :  To  fai| 
is  ring  bell  when  approaching  street  crossing.  Hickmmn  v.  Union  Depot 
R.  Co.,  Mo.,  ante,  p.  468.  To  suddenly  start  car,  which  bad  been  at  rest, 
and  mn  down  wagon  on  track.    Piper  v.  PuMo  City  By.  Osc.  CoL,  ante^ 
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p.  648.  When  orertaking  frightened  horse  driven  by  woman,  to  oontanne 
at  fait  speed,  sounding  the  gong.  Bet^min  t.  Holffoke  St  Ry.  Cb.,  Mabb., 
ante,  p.  017.  To  nm  down  and  kill  a  dog,  making  no  attempt  to  stop  the 
oar,  although  the  dog  was  running  between  high  banks  of  snow  and  Almost 
reached  a  cut  through  which  he  was  seeking  to  escape.  MeiMch  v.  Rochester 
By.  Co.t  N.  T.,  ante,  p.  620.  To  run  at  a  speed  incompatible  with  tbe  safe 
useof  the  highway  by  the  pubUo.  Newark  Pai$$,  Ry,  Co. -7.  Block,  N.  J., 
ante,  p.  628.  Or  faster  than  allowed  by  ordinance.  Hickman  t.  Union 
Depot  JB»  Co.,  Mo.,  ante,  p.  4M.  To  run  through  a  narrow  and  anli^hted 
alley  on  a  dark  night  so  rapidly  that  the  car  can  not  be  srtopped 
within  the  distance  penetrated  by  the  head  light.  Oilmore  ▼.  Federal  A., 
ite.  By.  Co.,  Pa.,  ante,  p.  490.  To  run  at  high  speed  through  a  cat  mmda 
by  the  company  and  between  piles  of  dirt  left  by  it.  Oreeiey  ▼•  ^^ed- 
eral  St.  <tc.  By,  Co.,  Pa.,  ante,  p.  482.  To  run  at  high  speed  over  a  aroas 
ing,  in  much  traveled  streets,  motorman  not  on  the  lookout,  and  the  car 
not  under  his  control,  and  he  not  using  proper  meacs  to  stop  it.  WicUson 
T.  Jftnneopo/it  St.  By.  Co.,  Minn.,  ante,  p.  610.  Steep  grade,  narrow  mnd 
bu^  street,  obstructed  view,  high  rate  of  speed,  insufficient  signaL  Shea 
T.  St.  Paul  City  By.  Co.,  Minn.,  ante,  p.  481.  Proper  for  jury  to  find  netgii- 
gence  when  car  running  16  to  26  miles  an  hour.  Boyer  v.  St.  Baui  City 
By.  Co.,  Minn.,  ante,  p.  614. 

The  following  acts  or  omissions  on  the  part  of  travelers  have  been  held 
to  bar  recovery :  To  go  upon  the  track  of  an  electric  railway,  without 
looking  for  cars.  Chrieteneen  r.  Union  Trunk  Line,  Wash.,  ante,  p.  547, 
note;  Baney  t.  Pittsburg,  Sc.  Traction  Co.,  Pa.,  ante,  p.  647,  note.  To 
oross  electric  railway  in  the  middle  of  a  block,  taking  no  precaution  what, 
ever.  Davideonyr.  Denver  Tramway  Co.,  GoL,  ante,  p.  684.  To  approacb 
an  electric  railway,  seated  so  far  back  in  a  covered  wagon  as  to  be  unable 
to  see  an  approaching  car  or  hear  its  gong.  Boerth  v.  We$t  Side  St.  Rf. 
Co.,  Wis.,  ante,  p.  644.  To  leave  an  unguarded  team  on  the  track  of  an 
electric  railway.  (TsZmorev.  Federal  St.  dbe.  By.  Co.,  Pa.,  arUe,  p.  490; 
Winter  v.  Same,  Pa.,  ante,  p.  498.  To  drive  on  the  track  of  an  electrio 
railway,  leaving  an  unobstructed  highway,  and  taking  no  precaution  for 
safety.    Cent.  Paee.  By.  Co.  v.  Chattereon,  Ky.,  ante,  p.  601. 

Held  not  contributory  negligence  as  matter  of  law :  To  drive  on  narrow 
space  beside  the  track  of  an  electric  street  railway.  Oibbans  v.  Wilkes 
barre,  ^o.  By.  Co.,  Pa.,  onto,  p.  646,  note.  See  also,  Boyer  v.  St.  Paul  City 
B.  Co.,  Minn.,  ante,  p.  614 ;  Harney  v.  Pittsburg,  <fte.  Co.,  Pa.,  ante,  p.  647, 
note,  the  latter  case  being  as  to  the  effect  of  a  signal  from  the  watohman 
at  a  crossing, 'upon  the  question  of  contributory  negligence. 

The  following  cases  discuss  the  question  of  contributory  negligence  of 
travelers  about  to  cross  electric  street  railways,  with  referonoe  to  the  ruls 
which  requires  travelers  to  stop,  look  both  ways  and  listen,  when  about  te 
^roes  a  steam  railroad:  The  rule  applies  in  only  a  limited  sense.  Davideom 
V.  Denver  Tramtoay  Co.,  Col.,  ante,  p.  684.  Not  applicable,  as  to  looking 
both  ways.  Shea  v.  St.  Paul  City  By.  Co.,  Minn.,  ante,  p.  481.  In  a  meas- 
ure applicable ;  traveler  must  look,  and  if  there  is  any  obstruction  mual 
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listen.  EJirtmnnn  v.  St.  PatU  City  Ry,  Co.,  Minn.,  ante,  p.  486.  Mustlook, 
but  only  such  distance  as  car  moving  at  lawful  speed  might  reach  hiou 
Newarky  de,  Ry,  Co.  t.  Block,  N.  J.,  ante,  p.  528.  Traveler  should  both 
look  and  listen  before  going  upon  track.  Failure  to  do  so  is  contributory 
n^ligence  unless  those  in  charge  of  the  car  knew  or  in  the  exercise  of 
reaaonable  diligence  should  have  known  of  the  peril  in  time  to  prevent  the 
injury.  Hickman  t.  Union  Depot  R,  Co,,  Mo.,  ante,  p.  488.  To  listen 
ftlone,  without  looking,  when  looking  would  have  avoided  the  injury,  ii 
grosB  negligence.  Canon  y.  Federal  St,,  dbc.  Ry,  Co,,  Pa.,  ante,  p.  479. 
Here  failure  to  look  held  not  to  bar  recovery.  Bei{jamm  T.  Hdyoke  SL 
By,  Cd.,  Mass.,  ante,  p.  517, 


Badges  Lumbeb  Company  v.  Masiok  Water  Supply, 
Electric  Light  and  Power  Company. 

Eanaae  Supreme  Court,  March  5,  IMf • 
(d9  Pftc.  Rep.  478.) 

t 

EUKfTBia  UOBT  APPLIANCRB  AS  FBOFEBTT.— MBCHANICS'  IJEN. 

(Head-note  by  the  court) : 

An  electric  light  and  power  company  owned  land,  on  which  was  a  build- 
ing  and  machinery  for  generating  electricity,  and  it  had  a  franchise 
from  a  city  to  use  its  streets  for  the  erection  of  poles  on  which  to  stretch 
wires  and  suspend  lamps  to  fumishr  iight  for  the  people  of  the  city. 
Poles  were  purchased  from  plaintiff,  planted  in  the  streets  of  the  city, 
wires  and  lamps  were  placed  thereon,  and  all  connected  by  the  electric 
light  wires  with  the  machinery  and  premises  of  the  company.  J7e/cl, 
that  the  poles  and  wires  were  an  appurtenance  to  the  premises  of  the 
company,  and  that  the  plaintiff  was  entitled  to  a  lien  upon  the  same  foi 
the  poles  furnished. 
[On  motion  for  rehearing] : 

in  ^ectric  light  company  which  has  a  franchise  to  occupy  the  streets  ol 
a  city  with  its  poles,  wires  and  lamps,  and  is  engaged  in  furnishing  light 
to  the  people  of  the  city,  is  not  so  distinctly  public  in  its  nature  and 
operations  as  to  exempt  its  property  from  the  application  of  the  me- 
chanics* lien  statute. 

Appeal  by  plaintiflf  from  judgment  of  District  Court, 
Marion  county,  awarding  a  personal  judgment  against  de- 
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fendant  bat  ref asing  to  enforce  a  mechanics'  lien.    Facta 
stated  in  opinion. 

Keller  A  Dean^  for  plaintifF  in  error. 

King  <£  Kelley  and  WinsloWj  MoDuffle  A  Neal^  for  de- 
fendants in  error. 

Johnston,  J. :  The  Badger  Lnmber  Company  bronght  this 
action  to  recover  $227.  SO,  the  yalne  of  70  cedar  poles  sold 
by  the  lumber  company  to  the  Marion  Water  Supply^ 
Electric  Light  ft  Power  Company,  which  were  used  to  sax>* 
port  electric  light  wires  and  lamps,  and  were  connected  with 
the  plant  and  property  of  the  defendant ;  and  the  plaintiff 
asked  to  have  the  defendant's  property  and  its  appurten- 
ances charged  with  a  lien  for  the  same.  The  cause  was 
submitted  to  the  court  without  a  jury,  upon  the  following 
agreed  facts  :  ^^  It  is  agreed  that  the  defendant  has  erected 
a  system  of  water-works  and  electric  light  plant  and 
machinery  necessary  to  operate  the  same  on  the  real  estats 
described  in  plaintiff's  petition,  and  has  put  in  the  proper 
machinery  for  furnishing  electric  light  for  the  city  ol 
Marion,  and  has  a  franchise  from  the  city  to  use  the  streets 
of  the  city  for  the  erecting  of  poles  and  stretching  electric 
light  wires  thereon  through  the  city  ;  and  that  the  defend- 
ant erected  its  poles  and  stretched  its  electric  wires  on  the 
same  over  different  portions  of  the  city.  That  the  plaintiff 
furnished  poles  for  stretching  the  wires  for  the  electric 
light,  and  that  the  defendant  used  the  same  in  the  streets 
of  Marion,  and  stretched  its  electric  wires  upon  the  same, 
and  hung  its  lamps  thereon,  and  operated  and  used  the 
same  for  the  purpose  of  furnishing  electric  light  for  different 
portions  of  the  city.  That  none  of  the  material  furnished 
by  the  plaintiff  was  actually  placed  upon  the  ground  men- 
tioned in]plaintiff's  petition,  but  that  the  poles  so  furnished 
were  all  used  in  the  streets  of  the  city  of  Marion,  and  were 
connected  with  the  electric  light  machinery  and  water- works 
on  defendant's  premises  by  electric  light  wires  used  by  the 
defendant  for  the  transmission  of  electricity  from  its  prero- 
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Lm6  through  the  city.  That  the  machinery  of  the  electric 
light  and  water- works  is  all  located  on  the  same  premises, 
LB  the  same  building,  and  mn  by  the  same  engine  ;  but  the 
dynamo  for  generating  electricity,  and  its  machinery,  is  so 
constructed  and  arranged  that  it  can  be  used  separate  and 
apart  from  the  water- works  machinery,  and  that  either  the 
water- works  or  the  electric  light  'plant  can  be  operated 
separately  and  independently  from  each  other.  And  de- 
fendant has  a  franchise  from  the  city  to  lay  mains  and  pipes 
in  the  streets  of  the  city,  and  is  operating  said  system  of 
water-works,  and  furnishing  the  inhabitants  of  the  city  with 
water  by  means  of  said  system  of  water- works."  The  court 
awarded  plaintiff  a  personal  judgment  against  the  defend- 
ant for  the  amount  claimed,  but  refused  to  enforce  a  lien 
upon  the  real  estate  and  appurtenances  of  the  defendant, 
for  the  reason  '^that  no  part  of  the  material  for  which 
plaintiff  claims  a  lien  was  on  the  real  estate  of  the  defend- 
ant, or  attached  thereto  in  any  manner  except  by  the  wires 
stretched  from  the  poles  of  the  defendant's  electric  light 
machinery  situated  on  said  real  estate." 

The  sole  question  presented  here  is,  do  the  x>oles  and 
wires  attached  to  the  building  and  premises  of  the  defend- 
ant constitute  an  appurtenance  of  the  same  within  the  mean- 
ing of  the  mechanics'  lien  law?  The  statute,  as  it  existed 
prior  to  1880,  when  this  cause  of  action  arose,  provided 
that 

Anymeohanio  or  other  person  who  thall,  imder  oontnot  with  the  owner 
•f  an  J  tract  or  piece  of  land,  *  *  *  perform  labor  or  fomiah  material 
for  erecting,  altering  or  repairing  any  building,  or  the  apportenanoes  of 
iny  bonding,  or  any  erection  or  improvement,  or  ehaU  furnish  or  perform 
labor  in  the  putting  up  of  any  fixture  in  or  attachment  to  any  such  build« 
bg  or  improTement,  *  *  *  or  shall  build  a  stone  fence,  or  shaU  per* 
foim  labor  or  furnish  material  for  erecting,  altering  or  repairing  any  fence, 
Mr  any  tract  or  piece  of  land,  shall  have  a  lien  upon  the  whole  piece  oi 
met  of  land,  the  buildings  and  appurtenances,  in  the  manner  herein  pro- 
vided, etc. 

As  will  h%  seen,  the  statute  gives  a  lien  for  material  fur- 
nished for  a  building  or  its  appurtenances,  and  the  same  ia 
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chargeable  upon  the  land,  building  and  appnrtenanoes.  If 
the  poles  and  wires  can  be  regarded  as  an  appnrtenajiott  of 
the  power  house,  the  plaintiff  acquired  a  lien  and  is 
entitled  to  enforce  it  against  the  property  of  the  defend- 
ant. What,  then,  is  an  appurtenance?  BouTier'i  defini- 
tion is :  "  Thin;!;8  belonging  to  another  thing  as  principal, 
and  which  pass  as  incident  to  the  principal  thing.  •  •  » 
Thus,  if  a  house  and  lot  be  conveyed,  everything  paases 
which, is  necessary  to  ,the  fnll  enjoyment  thereof,  and 
which  IB  in  use  as  incident  or  appurtenant  thereto."  "  The 
grant  of  a  thing  will  include  whatever  the  grantor  bad 
power  to  convey  which  la  reasonably  necessary  to  the 
enjoyment  of  the  thing  granted.  Thus,  the  grant  of  ahonse 
with  appurtenances  passes  a  conduit  by  which  water  is  coo- 
ducted  to  it."  3  Washb.  Real  Prop.  (3rd  ed.),  419  ;  Farmer 
r.  Water  Co.,  66  Cal,  11 ;  Meek  v.  Breckenridge^  28  Ohio 
St.  642  ;  1  Amer.  &  Eng.  Enc.  Law,  641.  Here  the  principal 
thing  was  the  power  house,  and  the  poles  and  wires 
attached  thereto  were  an  incident  to  the  power  house  and 
machinery.  They  were  necessary  to  the  enjoyment  of  the 
principal  thing,and  indispensable  in  the  transmission  of  elec- 
tricity and  the  lighting  of  the  city.  If  a  conveyance  of  the 
property  of  the  company,  with  the  appurtenances  belong- 
ing, had  been  made  by  the  defendant,  we  do  not  donbt 
that  the  ypoles  and  wires  would  have  passed  as  apparten- 
ant  to  the  premises  conveyed.  The  fact  that  the  poles 
were  planted  in  the  streets  of  the  city,  the  fee  of  which 
is  in  the  public,  will  not  change  their  character,  or 
make  them  any  the  less  an  appurtenance  to  the  prem- 
ises of  the  electric  light  company.  The  city  had  granted 
the  company  a  franchise  to  plant  the  poles  upon  the  streets, 
and  hence  they  are  rightfully  there  ;  and  there  can  be  no 
question  that  they  were  owned  by  the  electric  light  com- 
pany. In  Jiedlon  v.  Barker,  4  Kan.  446,  it  waa  held  that 
an  hotel  sign,  attached  to  a  post  planted  in  the  street  of  a 
city,  seven  or  eight  feet  from  the  front  of  the  hotel  and 
placed  there  as  a  permanent  sign,  was  an  appurtenance 
to  the  hotel ;   and  where    the  hotel    and  premisea    were 
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eomreyed  with  the  appurtenances  without  reservation, 
sndL  conyeyanoe  carried  the  sign  and  post.  It  was  there 
urged  that,  as  the  owner  of  the  hotel  did  not  hare  the  fee 
of  the  street  on  which  the  post  and  sign  were  standing, 
thej  could  not  be  regarded  as  appurtenances  to  the 
premises ;  but  it  was  said,  as  the  sign  and  post  were  right- 
fullj  in  the  street,  and  necessary  for  the  uses  and  purposes 
of  tile  building  to  which  they  were  incident,  they  remained 
the  property  of  the  owner  of  the  hotel,  and  when  he  con- 
yeyed  the  hotel  premises  he  parted  with  his  title  to  the 
sign  and  i>ost.  In  BecUty  y.  Parker^  141  Mass.  628  (6  N. 
E.  Kep.  754),  the  plaintiff  undertook  to  enforce  a  mechanics' 
lien  for  a  drain  pipe  from  the  cellar  of  a  house  through  the 
cellar  wall,  front  yard  and  out  into  the  street,  to  a  connec- 
tion with  the  sewer.  The  house  was  built  upon  a  street  of 
the  city,  and  '^the  piping  inside  of  the  house  and  outside 
of  it  to  the  sewer  was  necessary  to  the  use  of  the  house 
and  was  included  in  the  contract  for  building  it.  It  extended 
27  feet  beyond  the  street  line,  and  the  fee  of  the  street  was 
not  in  the  owner  of  the  house.  The  court  ruled  that  the 
contractor  was  entitled  to  a  lien  for  the  piping,  and  stated 
that  it  is  immaterial  whether  it  was  inside  or  outside  the 
walls  of  the  house,  or  whether  it  was  above  ground  or 
underground,  or  whether  it  extended  one  foot  or  thirty 
feet.  It  is  immaterial  also  whether  the  fee  of  the  land  in 
the  street  was  or  was  not  in  the  owner  of  the  lot.  It  must 
be  assumed  that  the  pipe  was  rightfully  laid  to  the  sewer, 
even  if  the  fee  of  the  street  was  not  in  the  respondent. 
The  pijM  did  not  become  the  property  of  the  owner  of  the 
fee  of  the  street,  but  belonged  to  the  owner  of  the  house,  and 
he  had  an  interest  in  the  soil  of  the  street  to  sustain  his  pipe, 
which  would  pass  by  a  deed  of  the  lot."  See,  also,  Phil- 
brick  r.  Btoing^  07  Mass.  184 ;  Factory  r.  BcUchelder^  8  N. 
H.  190;  Carpenter  y.  Leonard^  5  Minn.  166  (Gil.  110.); 
Milling  Co.  y.  Jtemick^  1  Or.  160 ;  PtUlis  y.  Hoffman^  28 
Mo.  App.  666 ;  McDermoU  y.  Palmer,  8  N.  Y.  887 ;  Amis 
y.  Louisa,  0  Mo.  620 ;  Phil.  Mech.  Liens,  §  202 ;  Kneel.  Mech. 
liens,  §  83.    The  defendant  in  error  principally  relies  upon 
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Parmelee  v.  Hamhleton,  19  111.  61S,  to  defeat  the  lien  and 
sustain  the  jadgment  that  was  rendered.  The  court  there 
held  that  a  person  who  performed  labor  npon  a  Tault  nnder 
a  sidewalk  adjacent  to  a  baildingwas  not  entitled  to  a  lien. 
The  vault  is  there  held  to  be  an  appurtenance  to  the  baild- 
ing,  but,  as  the  appurtenance  was  in  the  street,  and  not 
upon  the  lot  on  which  the  building  stood,  the  lien  was 
denied.  The  case  is  not  an  authority  here,  and  is  based 
upon  an  Illinois  statute,  which  provided  that  both  the 
building  and  appurtenance  should  be  upon  tbe  lot  sought  to 
be  subjected  to  the  lien.  Our  statute  does  not  require  that 
the  appurtenance  shall  be  upon  the  land,  but  authorizes  a 
lien  where  the  structure  or  improvement  isappurtenant  to  the 
land  or  building.  While  the  lien  rests  upon  a  statute,  and 
the  remedy  must  be  confined  within  the  terms  of  the  statute, 
yet  sach  provisions  are  to  receive  a  liberal  constructioD  in 
the  interest  of  justice,  and  we  think  the  term  "appurten- 
ances," as  used  in  the  statute,  fairly  includes  the  poles  and 
wires  attached  to  the  premises  of  the  defendant,  and  that 
the  plaintiff  is  entitled  to  the  lien  which  he  claimed.  The 
judgment  of  the  District  Court  will  be  reversed,  and  cause 
remanded  with  instructions  to  enter  judgment  in  favor  of 
the  plaintiff.  All  the  justices  concurring. 
Upon  MOTION  FOR  rehbaring,  June  11, 1892  (48  Kan.  187). 

The  opinion  of  the  court  was  delivered  by  Johnston,  J.: 
On  the  first  consideration  of  this  case,  it  was  decided  that 
the  poles  and  wires  attached  to  an  electric  light  plant  and 
premises  were  appurtenances  of  the  same,  within  the  mean- 
ing of  the  mechanics'  lieu  statute,  and  that  persons  who 
furnished  labor  or  material  for  such  appurtenances  were 
entitled  to  a  lien  on  the  whole.  Our  attention  is  now  called 
to  another  question,  which  was  not  considered,  but  which 
is  fairly  in  the  record,  viz.,  is  the  property  of  an  electric 
light  company,  having  a  franchise  from  the  city  to  occupy 
its  streets  in  the  transmission  of  light  to  the  inhabitants  of 
a  city,  subject  to  a  mechanics'  lien  ? 

It  is  contended  that  this  corporation,  like  a  railroad  com- 
pany, is  an  instrumentality  of  the  public,  authorized  and 
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^tablished  for  the  convenienoe  and  benefit  of  the  pnblio, 
ffld  that  on  the  grounds  of  public  policy  and  necessity  ite 
operation  should  not  be  disturbed  or  its  property  subjected 
to  a  lien  at  the  instance  of  a  laborer  or  material-man  who 
has  contributed  to  the  building  of  its  plant.  If  it  were 
•conceded  that  the  railroad  company  and  the  electric  light 
company  are  to  be  placed  in  the  same  class  of  corporations, 
we  would  still  think  that  there  was  no  public  policy  noi 
necessity  which  required  an  exemption  of  their  property 
from  the  liability  to  the  ordinary  process  of  law  or  to  a 
mechanics'  lien. 

The  general  rule  is,  that  the  public  property  of  a  munL 
«ipal  corporation  is  not  subject  to  seizure  and  sale,  and  it 
is  generally  held  that  a  mechanics'  lien  cannot  be  enforced 
against  property  which  is  not  subject  to  sale  on  execution. 
The  reason  for  this  exemption  is  that  such  corporations  are 
instrumentalities  of  the  goyernment  itself,  and  the  seizure 
and  sale  of  the  public  property  would  interrupt  and  sus- 
pend the  functions  of  goyernment,  and  also  that  other  pro- 
yisions  haye  been  made  by  law  for  the  collection  and  pay- 
ment of  public  obligations.  Corporations,  howeyer,  such 
as  the  one  claiming  exemption  here,  although  they  serye 
the  public  conyenience  to  some  extent,  are  not  organized 
merely  for  public  adyantage,  but  are  operated  largely  for 
the  priyate  benefit  of  the  incorporators.  In  this  state  such 
^corporations  may  mortgage  or  sell  their  property,  and  the 
general  rule  is  that  property  of  a  corporation  which  may  be 
sold  under  a  mortgage  or  specific  lien  giyen  by  the  owner 
may  be  subjected  to  a  mechanics'  lien.  If  a  corporation  may, 
by  its  yoluntary  act,  in  creating  a  sx)ecific  lien,  subject  its 
property  to  seizure  and  sale,  it  is  difficult  to  find  any  sub- 
stantial objection  to  allowing  and  enforcing  the  claim  of  a 
laborer  or  material-man  against  the  same  property  under 
the  mechanics'  lien  law. 

In  some  of  the  States,  notably  Pennsylyania  {Foster  y. 
JFcwler,  60  Pa.  St  S7 ;  Quest  y.  Water  Co.,  21  Atl.  Rep. 
1001 ;  see,  also,  Oraham  r.  Coal  Road  Co.,  14  Bush.  426),  it 
^'is  been  held  under  their  statutes  that  a  mechanics'  lien 
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will  not  attach  to  the  property  of  quasi-pjihlic  corpora- 
tions.   Bat  our  statute  does  not  in  tenns  or  by  implication 
warrant  any  such  exemption.    The  language  of  the  statnte  ia 
broad  and  comprehensive  and  contains  no  suggestion  of  any 
exemption  such  as  is  claimed  here.    Under  the  terms  of 
this  statute,  it  has  been  held  that  a  lien  may  be  secured  on 
a  public  school-house  erected  by  a  school  district.     Wilson 
V.  School  District^  17  Kas.  104;  School  District  v.  Conrad,  17 
id.  622.     Although  some  of  the  authorities  hold  in  favor  of 
the  exemption  because  a  judicial  sale  or  the  enforcement 
of  a  mechanic's  lien  would  impair  the  usefulness  of  such 
corporations,  and  occasion  public  inconvenience,  yet  it  has 
been  well  said  that  *'theevilof  withdrawing  a  vast  and 
constantly  increasing  amount  of  the  wealth  of  the  country 
from  the  reach  of  creditors  has  been  regarded  as  so  real 
and  serious  that  the  courts  have  not  given  it  their  counte- 
nance or  support ;  and  at  the  present  day  the  property  of 
corporations  other  than  municipal,  though  essential  to  the 
enjoyment  of  the  corporate  franchises,  is  almost  universally 
treated  as  subject  to  execution."     1  Freem.  Ex.,  §  126  ;  see 
also,  Hillv.  Railroad  Co.,  11  Wis.  214;  Railroad  Co,  v. 
Gilmore,  37  N.   H.  410;  Piatt  y.  Railroad  Co.,  26  Conn. 
544  ;  Goe  v.  Peacock,  14  Ohio  St.  187  ;  Lathrop  v.  Middle- 
tov.  23  Cal.  257;  The  Staiev.  Rives,  6  Ired.  307;  Board 
of  Education  v.  Oreenehavm,  89  111.  609 ;  Arthur  v.  BanJc, 
17  Miss.  394 ;  Storage  Co.  y.  Southwark^  105  Pa.  St.  S48 ; 
Phil.  Mech.  Liens,  §  182. 

The  re-hearing  will  be  denied. 

All  the  justices  concurring. 


NoTB.— See  note  to  next  OMe* 


'  V, 
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BXL.  A.  M.  Cbaddice,  Collector. 

lUhuriM  Supreme  Courts  March  26^  1S9$. 

(140  m.  545.) 

Elbotbio  light  affliakobi  is  pbofkbtt. 

Electric  light  wires,  lamps  and  poles,  oonnected  with  the  maohineiy  al 
the  worki  of  the  company,  are  personal  property  for  the  puipoaes  ei 


Facts  stated  in  opinioiL 

/.  William  Lloyd  and  William  O.  KeUey^  for  the 
appellant. 

W.  B.  Tawnsendy  State's  attorney,  and  MouUon^  Chafee 
dl  Headerty  for  the  apx)ellee. 

Mr.  Chief  Justice  Maorudeb  delivered  the  opinion  of  the 
eoort :  This  is  an  appeal  from  a  judgment  of  the  Countj 
Court  of  Shelby  county,  rendered  at  the  May  term,  1891, 
agaiost  delinquent  lands,  including  certain  lots  and  acre 
proi)erty  'belonging  to  the  appellant  company.  The  com- 
pany appeared  and  filed  objections,  which  were  overruled, 
and  exception  was  taken.  Judgment  was  rendered  against 
the  lots  of  appellant  in  the  original  town  of  Shelbyville  for 
a  certain  sum  as  personal  property  taxes,  penalties  and 
costs,  and  against  ten,  acres  of  appellant  in  said  county  for 
a  certain  other  sum  as  personal  property  taxes,  penalties 
and  costs.  The  two  assessments  of  personal  property  taxes 
were  made  on  the  water  mains  and  pipes  and  hydrants, 
and  also  upon  the  electric  wires  and  lamps  and  poles,  of 
the  appellant,  a  part  of  which  are  in  school  district  No.  2, 
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and  a  part  in  school  district  No.  1,  the  latter  comprising 
the  city  of  Shelbyville. 

The  apx)ellant  has  erected  upon  its  land«  adjoining  said 
city,  a  building  and  works,  containing  the  necessary  ma- 
chinery for  supplying  the  city  with  water,  and  for  producing 
and  furnishing  electric  lights.  The  water  mains  and  elec- 
tric wires  are  connected  with  the  machinery.  The  mains 
iure  embedded  in  the  eartli,  and  extend  from  the  works  for 
some  distance  on  the  company's  land,  and  thence  through 
the  streets  of  the  city  by  permission  of  its  authorities  under 
ordinances  passed  for  that  purpose.  Fifty  hydrants,  stand- 
ing each  u  )out  three  feet  above  the  ground,  are  fixed  to  and 
form  a  part  of  the  mains.  The  water  is  drawn  by  the 
machinery  from  a  riTer,  and  forced  by  the  engines  into  the 
mains  and  pipes. 

The  wires,  also,  extend  through  the  city  from  the  dynamo 
and  power  engine  in  the  building.  Attached  to  them  are 
thirty  electric  lamps.  The  wires  and  the  poles  on  which 
they  are  strung  beyond  the  land  of  appellant,  are  also  upon 
the  streets  of  the  city  by  permission  of  the  authorities, 
expressed  in  city  ordinances. 

The  first  objection  is,  that  these  mains  and  wires  are  a 
part  of  the  realty,  and  were,  therefore,  improperly  assessed 
as  personalty.  By  express  provision  of  our  Revenue  Act, 
gas  mains  and  pipes,  laid  in  roads,  streets  or  alleys,  ^are 
declared  to  be  personal  property,  and  are  required  to  be 
listed  and  assessed  aa  such.  Rev.  St.,  chap.  120,  section 
16 ;  2  Starr.  &  Cur.,  p.  2034.  No  such  provision,  however, 
exists  in  regard  to  water  mains  or  electric  poles  and  wires. 

There  are  authorities  which  hold  that  the  mains  of  a 
gas  company  are  appurtenant  to  its  lots,  and  are  taxable  as 
realty,  unless  it  is  otherwise  provided  by  statute.  77ie 
Capital  City  On s  Liyht  Co.  v.  The  Charter  Oak  Ins.  Co., 
51  Iowa,  31 ;  Providence  Oas  Co.  v.  Thurber^  2  R.  I.  15. 
Under  the  doctrine  of  such  authorities,  it  would  seem 
that  water  mains  and  electric  wires  should  be  assessed  aa 
part  of  the  realty,  where  there  is  no  statutory  provision 
directing  otherwise  ;  and,  in  Iowa,  such  water  mains  have 
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been  held  to  be  real  estate,  and  treated  as  apportenancee  to 
the  water  works.  Appeal  of  the  Des  Moines  Water  Com- 
fanj/y  48  Iowa,  324. 

There  arA  other  authorities,  however,  which  hold  that 
^as  maina  in  the  streets  of  a  city  are  personalty.  In  The 
People  V.  Board  of  Assessors^  39  N.  Y.  81,  it  was  said : 
^'  These  mains,  running  under  the  streets  of  the  city,  not 
being  erected  upon  or  a£Bxed  to  the  relators'  land,  cannot 
be  regarded  as  real  estate,  under  the  statute,  for  the  pur- 
pose of  taxation.  The  mains  are  not  real  estate,  as  that 
term  is  defined  in  the  statute  regulating  the  assessment  of 
taxes,  and  I  do  not  think  they  can  be  held  as  fixtures  under 
the  common  doctrine  upon  that  subject."  In  Memphis  Oas 
Light  Co.  y.  The  State^  6  Cold.  310,  the  Supreme  Court  of 
Tennessee  say :  ^'  It  is  insisted,  that  the  pipes  used  for 
conveying  the  gas  manufactured  to  the  consumers  and  laid 
down,  not  upon  the  land  of  the  company,  but  through  and 
nnder  the  public  streets  of  the  city,  are  not  a  part  of  the  man- 
ufacturing establishment.  Pipes  laid  through  the  streets  of 
the  city,  in  the  manner  above  mentioned,  by  permission  of 
the  corporate  authorities,  do  not  become  the  property  of 
the  city,  pr  a  part  of  the  realty.  They  are  personal  prop- 
erty and  the  property  of  the  company."  So  far  as  the  ap- 
plication  of  this  doctrine  is  concerned,  there  is  no  difference 
between  the  mains  and  the  wires. 

In  this  conflict  of  authority,  we  are  inclined  to  hold  that 
these  mains  and  wires  are  personalty,  as  this  view  is  in 
harmony  with  the  spirit,  if  not  the  letter,  of  our  statutes, 
and  with  the  tone  of  our  own  decisions.  In  Johnson^  Cot- 
lecUr^  T.  Roberts^  112  111.  656,  it  was  claimed  that  certain 
machinery  in  a  building  had  been  improperly  assessed  as 
personal  proi)erty,  because  the  engines  and  boilers  were 
permanently  attached  to  and  were  a  part  of  the  realty ; 
and  we  then  held,  that  although  the  engines  and  boilers 
would  be  regarded  as  permanent  fixtures  and  a  part  of  the 
realty  at  common  law,  and  as  between  grantor  and  grantee, 
Fet  that  the  Legislatoie  has  the  power  to  declare  personal 
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property  to  be  realty,  and  realty  to  be  personal  property, 
for  the  purposes  of  taxation  ;  that  it  had  changed  the  rale 
so  far  as  the  facts  of  that  case  were  concerned ;  tiiat  the 
engines  and  boilers,  though  attached  to  the  realty,  were  to 
be  treated  as  personalty  under  tiie  2ffth  section  of  the 
Revenue  Act,  which  mentions  ^^  every  steam  engine,  in- 
cluding boilers,  and  the  value  thereof,"  as  the  sixth  item 
in  the  schedule  of  personal. property.  3  Starr  &  Cur.,  page 
2036. 

The  evidence  in  the  case  at  bar  shows,  that  the  machimery 
in  appellant's  building,  used  for  forcing  water  into  the 
mains  and  furnishing  electric  light  to  the  city,  '^  consists  of 
two  Worthington  pumping  engines,  two  tubular  boilers, 
one  New  York  Safety  High  Speed  Power  engine,  and  one 
Electric  Dynamo  and  fixtures."  The  mains  and  wires, 
being  directly  connected  with  these  engines  and  boilers, 
which  are  personal  property  for  the  purposes  of  taxation 
under  the  doctrine  of  the  Johnson  case,  can  as  well  beheld 
to  be  a  part  of  the  machinery,  aa  of  the  realty  to  which  the 
machinery  is  attachod.  If  they  are  a  part  of  tilie  engines 
and  boilers,  with  which  they  are  connected,  tkey  may,  like 
such  engines  and  boilers,  be  regarded  as  personal  property 
for  the  purpose  of  taxation.  In  CommomDealth  v.  LoueU 
Oas  Light  Co.  12  Allen,  76,  it  was  heUL,  that  the  gas  mains 
and  pipes,  laid  down  in  the  streets  for  the  purpose  of  dis- 
tributing gas  to  the  consumers,  constituted  a  part  el  the 
machinery  in  operation  at  the  gas  works.  So,  also,  in 
Memphis  Om  Light  Co.^  v.  The  SteUt^  ^tiprm^  it  was  held 
that  the  pipes  were  a  part  of  the  apparatus  for  the  delivery 
of  gas  to  the  consumers ;  that  the  delivery  was  as  much 
within  the  purpose  of  the  creation  of  the  gas  company  as 
the  manufacture;  that  the  apparatus  for  delivery  was 
merely  an  extension  and  eontinuation  of  the  apparatus  for 
manufacture,  and  that  both  belonged  to  the  manufacturing 
establishment.  In  the  present  case,  the  water  mains  and 
electric  wires  are  a  pavt  of  the  apparatus  for  the  delivery 
of  water  and  light  to  Hm  inhabitants  of  the  city,  and,  as 
sack,  constitute  a  luurt  ol  !tte  machinery,  including  the 
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eigiaes  and  boilers,  wjjiich  is  located  in  appellant's  build- 
ing. We  think  the  mains  and  wires  were  properly  assessed 
as  personal  property. 


Nen.'— Euli«r  caaes  than  this  and  the  preceding,  upon  similar  sabjeata^ 
my  be  found  in  the  preTiom  volumea  of  this  aeriea,  under  index-titla^ 
*'  Pelee  and  wirea  aa  property." 


The  Pxoplx,  xz  bel.  Thx  Bbitbh  Bleotbio  Manttfao-^ 
TURiNO  Company,  Appellant,  v.  Edwabd  Wemplb, 
Comptroller,  Respondent. 

Ntiw  York  Court  of  Appeals^  Jan.  SO,  189S» 

(129  N.  T.  648.) 

Elbcixio  uobt  ooxFAinis.— Taxation.-- Stattttort  ooNSTRUcnov. 

An  electrio  light  company  is  a  manufacturing  corporation,  within  the 
meaning  of  the  New  York  statute  for  taxation  of  corporations,  whiek 
exempts  manufacturing  corporations  from  such  taxation. 

Appbai*  from  judgment  of  General  Term,  Third  Depart- 
ment, entered  ni>on  an  order  modifying,  and  affirming  as 
modified,  a  decision  of  the  State  comptroller  denying  a  peti* 
tion  of  an  electric  light  company  for  revision  and  readjust- 
ment of  its  account  for  taxes  under  laws  1880,  chap.  542, 
which  provides  for  taxation  of  certain  corporations.  Facts 
stated  in  opinion. 

John  W.  Simston^  for  appellants 

Charles  W.  TdboTy  Attarnej/'Generdlj  for  respondent. 

O'Bbien,  J.:  This  appeal  brings  here  for  review,  a 
judgment  entered  upon  the  return  to  a  writ  of  certiorarij 
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fined  out  by  the  relator,  for  the  purpose  of  reviewiuR  a 
decision  or  determination  of  the  defendant  as  comptroller 
of  the  State,  whereby  the  relator  was  adjudged  liable  to 
pay  certain  taxes  and  penalties  to  the  State  under  chapter 
361  of  the  laws  of  1881,  and  the  laws  supplementary  thereto 
and  amendatory  thereof,  providing  for  the  assessment  and 
payment  of  taxes  to  the  State  by  certain  coii)oration8. 
The  relator  is  a  domestic  corporation,  organized  by  filing  a 
certificate  February  17,  1881,  under  the  act  of  1848,  pro- 
viding for  the  formation  of  corporations  for  manufacturiBg 
and  other  purposes.  Since  its  organization  it  has  been 
engaged  in  the  business  of  producing  electricity  aad 
supplying  the  same  to  its  customers  in  the  city  of  New 
York  for  the  purpose  of  lighting  public  and  private 
places.  The  relator  contended  that  it  was  a  manufacturing 
corporation,  and  as  such  exempt  from  paying  the  tax  to 
the  State  upon  its  business,  and  made  no  reports  and  paid 
no  tax  till  July,  1889,  and  then  qnly  by  force  of  chapter 
368  of  the  laws  of  1889,  which  took  electric  light  com- 
panies, by  name,  out  of  the  exemption  clause  in  favor  of 
manufacturing  corporations.  The  relator  is,  beyond  all 
controversy,  liable  for  the  tax  since  the  passage  of  the 
act  last  mentioned,  but  denies  that  it  is  liable  for  any- 
thing before,  as  the  exemption  clause  covering  manufac- 
turing corporations  then  applied  to  it.  In  the  year  1889 
the  comptroller  caused  an  examination  of  the  affairs  of 
the  relator  to  be  made  by  a  commissioner  appointed  by 
him,  and  upon  his  report  made  a  statement  of  the  account 
between  the  relator  and  the  State,  and  determined  the 
amount  of  the  tax  and  penalty  due  to  the  state  at  $10,- 
752.60,  The  comptroller  then  issued  his  warrant  to  the 
sheriff,  under  the  statute,  directing  the  collection  of  the  tax 
out  of  the  relator's  proi)erty,  and  it  was  thus  compelled  to 
pay  in  order  to  protect  its  property  from  sale,  and  it  did 
jMiy  under  protest.  By  chapter  4C3  of  the  laws  of  1889, 
power  is  given  to  the  comptroller  at  any  time  to  revise  and 
readjust  any  account  for  taxes  settled  against  any  corpora- 
tion by  him  or  any  of  his  predecessors  in  office,  for  taxes 
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arising  under  the  statute,  when  it  is  made  to  appear  b  j 
evidence  submitted  to  him  that  the  same  has  been  illegally 
paid,  or  when  it  includes  taxes  that  could  not  have  been  law- 
follj  demanded,  and  he  was  required  to  re-settle  the 
account  according  to  law  and  the  facts,  as  to  charge  or 
credit,  as  the  case  might  be,  the  difference,  if  any,  resulting 
from  such  revision  and  re-settlement,  upon  the  current 
account  of  such  corporation.  The  relator,  claiming  the 
benefits  of  this  statute,  filed  with  the  comptroller,  August 
4, 1890,  an  application  in  writing  in  the  form  of  a  petition 
for  a  revision  and  re-adjustment  of  the  taxes  previously 
levied  and  i>aid.  This  application  was  verified  and  accom- 
panied by  proofs  to  show  that  the  relator  was  a  manufac- 
turing corporation,  and  for  that  reason  the  taxes  paid  by  it 
coold  not  have  been  lawfully  demanded  by  the  State.  The 
comptroller  denied  this  application,  and  from  this  order, 
refusing  the  revision  asked  for,  the  relator  sought  relief  in 
the  courts  by  means  of  the  writ  of  certiorari.  The  relatoi 
did  not  complain  of  the  amount  determined  by  the  comp- 
troller, and  the  only  question  which  was  the  subject  of  con- 
troversy on  the  application  for  a  revision  was  whether  the 
relator  was  or  was  not  exempt  trom  payment  of  taxes  as  a 
manufacturing  corporation. 

The  right  of  the  State  to  receive  the  tax  assessed  upon  the 
relator  depends  upon  the  question  whether  it  was  or  was 
not  a  manufacturing  corporation.  In  the  original  act  pro- 
viding for  the  payment  of  taxes  to  the  State  by  certain  cor- 
porations, *^  manufacturing  corporations  carrying  on  manu- 
factures within  this  State"  were  exempted  from  its  opera- 
tion.   Laws  of  1880,  ch.  542,  §  3. 

In  the  practical  operation  of  the  law  it  was  soon  dis- 
covered that  these  broad  general  words  of  exemption 
covered  and  protected  from  the  payment  of  the  tax  a  class 
of  corporations  which  the  Legislature  probably  did  not  in- 
tend to  relieye  when  inserting  the  words  of  exemption  is 
the  statute.  Accordingly  it  was  found  necessary  from  time 
to  time,  as  the  cases  arose,  to  take  out  of  the  general  ex- 


S60  AMERICAN  ELECTRICAL  CASES.       [vol,  4 

People,  ex  rel.  y.  Wample. 


emption  certain  corporations  byname  which  the  Legislatore 
thought  were  not  within  its  policy.  The  courts  held  th^t 
gas  companies  were  manufacturing  companies  {Nassau 
Oas  Light  Co.  v.  City  of  Brooklyn,  89  N.  T.  409),  and  the 
Legislature  in  1881  proceeded  to  amend  the  law  by  provid- 
ing that  gas  companies  should  not  be  taken  to  be  within 
the  exemption.  So  electric  lighting  and  power  companies 
were  taken  out  of  the  exemption  by  the  use  of  similar 
language.  Laws  of  1889,  chap.  363.  These  amendments,  it 
is  contended  in  behalf  of  the  relator,  show  a  construction 
by  the  Legislature  of  the  term  '^manufacturing  corpora- 
tions," in  harmony  with  its  claims  in  this  case.  In  so  far 
as  the  action  of  the  Legislature  has  any  bearing  on  the  ques- 
tion at  all,  it  is,  no  doubt,  in  that  direction.  But  the  cir- 
<3umstances  under  which  the  amendment  of  1889  was  made 
deprive  it  of  much  of  the  weight  that  courts  are  accustomed 
to  give  to  what  is  known  as  legislative  construction.  A 
-controversy  then  existed,  as  it  had  existed  for  some  time 
before,  between  the  state  on  the  one  hand  and  the  com-, 
panies  on  the  other.  The  companies  claimed  that  they  were 
exempt,  as  manufacturing  companies,  from  liability  to  pay 
taxes  to  the  State  under  the  act,  while  the  comptroller,  re- 
presenting the  State,  asserted  the  contrary.  In  this  condi- 
tion of  things  the  Legislature  stepped  in  and  enacted  that 
thereafter  the  companies  should  not  be  deemed  within  the 
exemption  clause,  and  this  settled  the  controversy  so  far 
as  the  future  was  concerned,  but,  as  to  the  years  that  had 
elapsed  when  no  report  was  made  or  any  taxes  paid,  the 
question  was  left  substantially  where  it  was  before.  When 
a  material  change  in  phraseology  is  made  many  years  after 
the  passage  of  the  act,  and  after  controversies  and  differ- 
ences in  regard  to  its  construction  have  arisen,  there  is 
sometimes  a  presumption  that  the  Legislature  intended  by 
the  amendment  to  add  a  new  provision  to  the  original  act, 
and  to  make  it  apply  to  a  case  to  which  it  did  not  apply 
before.  When  the  Legislature  takes  certain  property,  for 
the  purposes  of  taxation,  out  of  an  exemption  clause  by 
name,  the  question  arises  whether  there  is  not  a  presump- 
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tion  in  such  a  case  that  it  was  within  it  before.  People  v. 
Board  of  Supervisors^  16  N.  Y.  431 ;  People  t.  Knicker- 
bocker Ice  Oo.y  99  id.  184. 

As  the  statute  now  reads,  certain  manufacturing  eon- 
panies  are  .by  .name  taken  out  of  the  exemption  and  sub- 
jected to  the  pajrment  of  the  tax.  Whether  without  this 
special  exception  they  would  still  be  exempt,  undw  the 
general  words  of  the  exemption  clause,  is  substantiaHy  tte 
question  involved  here.  Electric  light  and  power  companiea 
are  not  now  manufacturing  companies  within  the  statute 
under  consideration,  because  the  Legislature,  in  1880,  so 
enacted.  But  it  does  not  follow  that  because  the  Legiria- 
ture  then  declared  that  they  should  not  be  deemed  manm- 
factnring  corporations  and  thus  not  exempt  from  payment 
of  the  tax,  that  they  were  not  such,  and  so  exempt  before. 
In  determining  whether  a  given  case  is  within  a  clause  in  a 
statute  exempting  certain  property  or  interests  from  taxa- 
tion, the  policy  of  the  law  in  making  the  exemption  must 
be  considered  and  should  have  great  weight.  If  the  quee- 
tion  whether  a  corporation  engaged  in  the  business  of 
furnishing  electricity  for  lighting  public  and  private  plaees 
or  for  x>ower,  is  a  mianuf acturing  company,  was  made  to 
depend  upon  the  meaning  of  these  words  as  found  ki 
dictionaries,  or  upon  the  technical  language  of  science 
in  describing  electricity  as  a  power  or  as  an  agent  in  nature, 
it  would  doubtless  be  difficult  and  x>erhaps  impossible  te 
show  that  the  process  which  the  relator  calls  manufacturing 
produces  anything  that  in  a  certain  sense  and  in  sosm 
form  did  not  exist  before.  That,  however,  is  true  of  most 
if  not  all  manufacturing  operations.  The  application  of 
labor  and  skill  to  materials  that  exist  in  a  natural  state, 
gives  to  them  a  new  quality  or  characteristic  and  adapts 
them  to  new  uses,  and  the  process  by  which  l^is  result  is 
brought  about  is  called  manufacturing,  whether  the  change 
is  accomplished  by  manual  labor  or  by  means  of  machinery. 

But  we  think  that  these  considerations  are  by  no  means 
conclusive  in  determining  the  true  scope  and  meaning  eJL 
the  terms  ^'manufacturing  corporations,''  as  they  are  used 


698  AMERICAN  ELECTRICAL  CASES.      [vol.  4 

People,  ex  reL  t.  Wemple. 

in  the  statnte/'  The  true  inquiry  would  seem  to  be  whether 
a  corporation  organized  as  this  is,  and  carrying  on  the  busi- 
ness that  this  does,  and  in  the  manner  shown,  would  not  be 
considered  in  common  language  as  engaged  in  some  manu- 
facturing process,  or  carrying  on  some  manufacturing  busi- 
ness, though  granting  all  that  is  said  by  exi)erts  and  others 
about  electricity  as  a  natural  element  or  force.  To  say  that 
electricity  exists  in  a  state  of  nature,  and  that  a  corporation 
engaged  in  the  business  that  the  relator  is,  collects  or 
gathers  it,  does  not  fully  or  accurately  express  the  process 
by  means  of  which  it  is  enabled  to  sell  and  deliver  some- 
thing useful  and  valuable  to  its  customers.  The  business 
in  which  the  corporation  is  engaged  renders  it  necessary, 
in  the  first  place,  to  invest  a  large  amount  of  capital 
in  a  plant  which  may  appropriately  enough  be  called 
a  factory.  Then  it  must  purchase  and  consume  a  vast 
amount  of  coal  to  produce  steam,  and  to  furnish  power  for 
the  operation  of  machinery.  Then  it  supplies  and  operates 
a  complicated  system  of  machinery,  such  as  boilers,  engines, 
dynamos,  shafting,  belting  and  such  other  things  as  are 
commonly  used  in  manufacturing  establishments,  and  then, 
by  means  of  wire,  cables  and  lamps,  it  lights  streets  and 
private  houses  by  electricity  for  .a  compensation.  But  the 
electricity  or  electric  currents  that  produce  this  result  cannot 
properly  be  said  to  be  the  free  gift  of  nature,  gathered  from 
the  air  or  the  clouds.  It  is  the  product  of  capital  and  labor 
and  in  this  respect  cannot  be  distinguished  from  ordinary 
manufacturing  operations.  According  to  the  common  under- 
standing the  electricity  or  thing  which  produced  the  results 
from  which  the  corporation  derives  its  income,  is  generated 
or  produced  by  the  application  of  power  to  machinery, 
and  thus,  by  means  of  a  process  wholly  artificial,  the 
relator  is  enabled  to  sell  the  product  of  its  operations 
to  its  customers.  Passing  by  the  refinements  ot  scien- 
tific discussion  as  to  the  nature  ot  electricity,  it  would 
seem  to  be  common  sense  to  hold  that  a  corporation 
that  does  all  this  is,  in  every  just  sense  of  the  t^m,  a 
manufacturing  corporation.    The  mere   appropriatioB  of 
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use  of  an  airticle  or  thing  which  is  famished  by  nature  is 
not  a  manufacturing  operation.  The  liberation  of  natural 
gas  from  its  hiding  place  in  the  earth  and  its  transporta- 
tion through  pipes  to  consumers,  would  not  properly  be 
called  a  manufacturing  operation,  but  the  production  of 
illuminating  gas  and  its  distribution  to  customers,  by 
means  similar  to  the  operations  which  the  relator  carries 
on,  has  been  held  by  this  court  to  constitute  manufactur- 
ing, and  a  corporation  organized  for  that  purpose  is  a 
manufacturing  corporation.  Nassau  Gas  Light  Co.  t.  Oity 
of  Brooklyn^  supra. 

So,  too,  we  have  held  that  the  collection,  storage,  pre- 
paration for  market  and  transportation  of  ice  is  not  a  manu- 
facture, but  the  production  of  ice  by  artificial  means  is. 
People  V.  Knickerbocker  Ice  Co.,  99  N.  Y.  181. 

When  we  attempt  to  establish  the  proposition  that  the 
gas  which  lights  one  room  is  a  manufactured  product,  and 
the  electricity  which  lights  another  is  not,  we  are  obliged 
to  rely  more  upon  the  definition  of  terms  and  the  distinc- 
tions of  scientists  than  the  actual  practical  processes  and 
operations  by  means  of  which  results,  in  all  respects  or  at 
least  substantially  the  same,  are  produced.  If  due  weight 
is  given  to  the  fact  that  electricity,  as  now  used  and  applied 
to  the  business  of  life,  such  as  the  lighting  of  streets  and 
buildings,  the  propulsion  of  cars  and  machinery  and  like 
operations,  is  essentially  the  product  of  the  skill  and  labor 
of  man,  there  is  no  difficulty  in  reaching  the  conclusion 
that  a  corporation  engaged  in  the  business  of  generating, 
storing,  transmitting  and  selling  it  is,  what  was  commonly 
known  at  the  time  of  the  passage  of  the  corporation  tax 
law  in  1880,  a  manufacturing  corporati<».  The  learned 
judge  who  gave  the  opinion  in  one  of  those  cases  at  the 
General  Term  has  extracted  from  the  proofs  before  the 
comptroller,  on  the  application  of  the  relator,  a  concise 
and  accurate  description  of  the  BMchanical  process  used  in 
the  business  of  electrical  iUamiaation,  which,  on  aceo«i* 
of  its  clearness  and  brevity,  conveys  the  idea  better  than 

any  language  we  could  enaploy. 

J 
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^^  A  steam  engine  is  nsed  as  a  motive  power  for  the  pro- 
polsioli  of  macUnery,  which  is  attached  to  a  driving  wheel, 
which,  by  means  of  a  belt  connected  with  another  wheel  or 
pulley  of  the  dynamo,  turns  or  revolves  the  armature.  The 
armature  is  a  coil  of  wire  wound  on  a  metal  core,  and 
mounted  on  a  shaft,  and  is  revolved  by  the  power  commu- 
nicated from  the  engine  through  the  means  of  the  belt. 
The  armature  is  revolved  within  or  between  the  ends  of  a 
large  horseshoe  magnet,  the  opening  of  which  is  downward. 
The  magnet  is  made  by  winding  a  soft  iron  horseshoe,  or 
soft  curved  horseshoe  shaped  iron,  with  a  coil  of  conduct- 
ing wire,  and  sending  through  the  coil  a  current  of  electricity. 
When  once  vitalized  by  such  current,  the  magnet  never 
loses  its  magnetic  property,  even  after  the  current  stops, 
but  is  ever  afterwards  available  for  the  purpose  of  electric 
torrents,  upon  the  armature  being  revolved  between  the 
poles  of  this  magnet.  By  the  rapid  revolution  of  the  arma- 
ture within  what  is  termed  the  field  of  force  between  the 
poles  of  the  magnet,  this  mysterious  force  or  energy  is 
accumulated,  known  as  electricity,  and  is  thence  conducted 
over  copper  bars  or  mains  throughout  the  territory  or  city 
in  which  it  is  used,  and  is  distributed  on  smaller  wires  or 
mains  to  the  houses  or  places  which  are  to  be  lighted." 

The  materials  from  which  all  manufactured  things 
originate  exist  in  a  natural  state ;  but  the  manufacturer,  by 
the  application  to  these  materials  of  labor  and  skill,  gives 
to  them  a  new  and  useful  property.  The  electricity  which 
is  generated  and  transmitted  by  the  operations  of  the  relator, 
and  which,  under  its  manipulations,  illuminates  houses 
and  steeets,  is  a  very  different  thing  from  that  mysterious 
element  that  is  said  to  pervade  nature.  The  attorney-gen- 
eral has  attached  to  his  brief  in  this  case  a  very  elaborate 
and  able  opinion  by  the  Court  of  Common  Pleas  in  Penn- 
sylvania in  the  case  of  Commonwealth  of  Pennsylvania  v. 
&.  8.  Electric  Lighting  Company^  in  which  the  learned 
judge  arrives  at  the  conclusion  that  companies  of  this  kind 
are  not  manufacturing  corporations.  It  is  proper  to  say, 
however,  that  the  highest  court  of  that  State,  while  affirm- 
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ing  the  jadgment  rendered  by  the  learned  jndge  on  other 
grounds,  did  not  assent  to  his  riews  that  electric  light  com- 
puiies  are  not  manafactoring  corporations.  Common- 
vieaUh  of  Pennsylzania  v.  Northern  ElectHc  lAgJU  and 
Power  Company.  The  case  is  not  yet  Teported,  bat  the 
following  passage  from  the  opinion  of  the  court  by  Wil- 
liams, J.,  expresses  vievs  upon  this  question  which  are 
applicable  to  the  case  at  bar. 

"This  company,  whose  character  we  are  considering, 
sells  the  electricity  it  makes,  or  'brings  into  being,'  as  a 
commodity.  It  provides  the  lamps  or  appliances  for  the 
Tue  of  its  customers,  by  means  of  which  the  light  is  pro- 
daced.  It  sells  them  the  electricity,  measures  it  as  it  is 
delivered,  and  is  paid  it  for  according  to  theqoanfity  fnr- 
Dished.  Whatever  electricity  may  be,  it  seems  absolntelj 
within  the  power  and  nnder  the  control  of  the  company 
that  brings  it  into  being.  It  is  compelled,  by  the  process 
employed,  to  come  into  being.  It  is  secured,  stored,  poured 
oat  or  liberated  at  will.  Its  manifestations  are  both  seen 
and  felt.  It  moves  with  incredible  velocity  and  power,  it 
carries  the  tones  and  inflections  of  the  haman  voice,  oi 
moves  loaded  cars,  depending  on  the  volume  of  the  current 
and  the  manner  of  its  application.  It  may  be,  in  the  hands 
of  a  physician,  a  soothing  remedial  agent,  and  in  the  hands 
of  the  taw,  an  instrument  of  execution,  swifter  and  surer 
than  the  headman's  axe.  It  may  be  too  early  to  show  just 
what  it  is.  The  scientists,  whose  views  the  learned  jndge 
adopted,  may  be  right  or  wrong.  We  have  no  need  to 
decide  that  qaestion.  The  laws  are  written,  ordinarily,  in 
the  language  of  the  people,  and  not  in  that  of  science ;  and 
if  this  case  depended  on  the  question  on  which  it  tamed 
in  the  ooart  below,  we  should  be  led  by  the  findings  of  fact 
to  a  different  conclosion  from  that  which  was  there  reached, 
and  hold  that  this  company  was  a  manufacturing  company." 

The  tacts  that  are  before  ns  in  this  case,  touching  the 
manner  of  generating  and  using  electricity,  are  the  same  in 
ntbetanoe  as  were  before  the  Snpieme  Oonrt  of  Pennsyl- 
vania  in  the  case  above  referred  U.\.     One  of  the  experts, 


im  AMERICAN  ELECTRICAL  CASEa.       [vol.  4 

People,  ex  raL  t.  Weni|ile. 

whose  testimony  was  sabmitted  to  the  comptroller  by  the 
relator  on  the  application  to  revise  and  resettle  the  tax, 
thos  described  the  process : 

^'The  electrical  enei]gy,  which  is  mannfactored  and  sold 
by  electric  lighting  corporations,  originally  resides  in,  and 
is  extracted  from,  the  coal  which  is  bnmed,  or,  more  cor- 
rectly speakxagj  from  the  heat  which  is  produced  by  the 
combustion  of  coal.  Electrical  energy  is  produced  at  the 
central  station;  it  may  be  stored  up  in  cells  of  definite 
capacity  known  as  accumulators ;  it  may  be,  and  in  fact  is, 
measured  and  sold  in  determinate  quantities  at  a  fixed 
price  precisely  as  are  coal,  kerosene  oil  and  gas.  It  may 
be  conveyed  to  the  premises  of  the  consumer  upon  a  wagon 
boxed  up  in  an  accumulator,  or  it  may  be  sent  through  a 
wire,  just  as  gas  or  oil  may  be  transported  either  in  a 
closed  tank  or  forced  through  a  pipe.  Having  reached  the 
premises  of  the  consumer,  it  may  be  used  in  any  v^y  he 
may  desire,  being,  like  illuminating  gas,  capable  of  being 
transformed  either  into  heat,  light  or  power  at  the  option  of 
the  purchaser.'* 

The  LegislatTire  has,  in  various  acts  passed  since  the  cor- 
poration tax  law  was  enacted,  described  the  process  of  gen- 
erating electricity  as  a  manufacturing  process,  and  recently, 
in  a  revision  of  the  statutes  providing  for  the  incorporation 
of  such  companies,  they  are  described  as  corporations  for 
^^manufacturing  and  using  electricity."  Laws  of  1890,  ch. 
656,  art.  6,  §  60 ;  Laws  of  1882,  ch.  73,  §  1 ;  Laws  of  1887, 
ch.  716. 

This  is  also  true  with  resi>ect  to  the  statutes  passed  for 
the  incorporation  and  regulation  of  such  companies  in  Eng- 
land, and  in  many  of  our  sister  States.  46  and  46  Yict., 
ch.  66 ;  R.  S.  Ohio,  1890,  §  8762.  We  think  that,  until  the 
amendment  of  1889,  the  relator  was  exempt  from  pajrment 
of  taxes  to  the  State  under  the  exception  in  the  stetute  in 
favor  of  ''manufacturing  companies"  generally.  The 
judgment  of  the  Oeneral  Term  and  determination  of  the 
comptroller  should  be  reversed,  and  the  comptroller 
directed  to  resettle  the  account,  and  to  credit  the  relator  in 
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its  account  the  amonat  of  the  tax  and  penalties  paid,  with. 
interest  from  the  date  of  payment,  and  costs  in  all  conrts 
to  the  relator. 

All  concur. 

Judgment  accordingly. 

Hora.— 8w  not*  to  next  oaae. 


IiAKBOBV,  Appellant,  v.  Bbll,  Appellaa. 

Colorado  iSupreme  Court,  AprU,  IMS. 
(laCoLSU.) 

BmnifT  DOKAIN.— ELECTTBIO  UOHT  IB  HANUFACTUBSra  PDBFOBX. 

Tbe  (iterating  of  an  eleotric  light  plant  ia  maanfaoturing,  so  that  a  rlj^ 
of  way  for  a  ditoh  to  conveir  water  for  said  purpoM  may  be  condemned 
without  violating  the  State  Constitution. 

AppbaIj  by  defendant  from  decree  of  the  District  Court, 
El  Paso  county,  in  a  proceeding  to  condemn  a  right  of  way 
for  a  ditch  to  convey  water. 

The  jury  found  as  facts : 

First.  That  it  was  and  ia  necessary  for  petitioner  herein 
to  take  and  appropriate  the  lands  of  defendant  described 
in  the  petition  herein,  for  the  purpose  of  furnishing  pe- 
titioner  with  power  to  ran  an  electric  plant  to  generate 
electricity  for  the  purpose  of  lighting  the  town  and  build- 
ings of  Manitou  with  electric  light. 

Second.  That  it  was  and  is  necessary  for  petitioner  herein 
to  take  and  appropriate  the  lands  of  defendant  described 
in  the  petition,  for  purposes  of  irrigatiDg  the  lands  of  peti- 
tioner lying  under  said  ditch  described  in  the  petition,  and 
assessed  the  actual  value  of  the  land  taken  at  $12.50. 

A.  B.  McKvnley,  for  appellant. 

Colburn <fe  Dudiey,  tot  appellee.  .. .' 
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Mr.  Justice  Ooddabd  delivered  the  opinion  of  the  conrt: 
The  questions  presented  by  the  record  are : 

First.  Has  the  petitioner  a  right  to  condemn  a  right  of 
way  over  the  lands  of  the  defendant  for  the  purpose  of 
carrying  the  water  to  furnish  power  to  operate  an  electric 
light  plant  ? 

Second.  Has  he  a  right  to  have  a  ditch  across  said  land 
for  irrigation  purposes  for  ^his  own  use,  under  the  facts 
shown? 

The  first  proposition  depends  upon  the  effect  to  be  given 
to  the  following  constitutional  provisions : 

That  private  property  ahaU  not  be  taken  for  private  use  unless  by  con- 
sent of  the  owner,  except  for  private  ways  of  necessity,  and  except  for 
reservoirs,  drains,  flumes  or  ditches,  on  or  across  the  lands  of  others,  for 
agriculture,  mining,  milling,  domestic  or  sanitary  purposes.  (Sec.  14,  art.  2» 
Bill  of  Rights.) 

That  private  property  shaU  not  be  taken  or  damaged,  for  public  or  pri- 
vate use,  without  just  compensation.  Such  compensation  shall  be  ascer- 
tained by  a  board  of  commissioners,  of  not  less  than  three  freeholders,  or 
by  a  jury,  when  required  by  the  owner  of  the  property,  in  such  manner  as 
may  be  prescribed  by  law,  and  until  the  same  shall  be  paid  to  the  owner, 
the  property  shall  not  be  needlessly  disturbed,  or  the  proprietary  rights  of 
the  owner  therein  divested;  and  whenever  an  attempt  is  made  to  take  pri- 
vate property  for  use  alleged  to  be  public,  the  question  whether  the  con- 
templated use  be  really  public,  shall  be  a  judicial  question,  and  determined 
as  such  without  regard  to  any  legislative  assertion  that  the  use  is  public* 
(Sec.  15,  ib.) 

The  water  of  every  natural  stream,  not  heretofore  appropriated,  within 
the  State  of  Ck>lorado,  is  hereby  declared  to  be  the  property  of  the  public, 
and  the  same  is  dedicated  to  the  use  of  the  people  of  the  State,  subject  to 
appropriation  as  hereinafter  provided.  (Sec.  6,  art.  16,  Mining  and  Irriga- 
tion.) 

The  right  to  divert  unappropriated  waters  of  any  natural  stream  to 
beneficial  uses  shall  never  be  denied.  Priority  of  appropriation  shaU  give 
the  better  right  as  between  those  using  the  water  for  the  same  purpose ; 
but  when  the  waters  of  any  natural  stream  are  not  sufficient  for  the  ser- 
vice of  all  those  desiring  the  use  of  the  same,  those  using  the  water  for 
domestic  purposes  shall  have  the  preference  over  those  claiming  for  any 
other  purpose,  and  those  using  the  water  for  agricultural  purposes  shaU 
have  preference  over  those  using  the  same  for  manufacturing  purposes. 
(Sec.  6,  ib.) 

All  persons  and  corporations  shall  have  the  right  of  way  across  public, 
private  and  corporate  lands  for  the  construction  of  ditches,  canals  and 
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ftnmes,  tot  the  patpon  of  oonTOTixg  vmter  (or  iomeetio  poipoaM,  (or  th« 
inlgstloii  of  agrionlttinJ  Undi,  and  for  mining  and  ii»nnfaet«ring  put- 
poMi,  and  for  dniuige,  upon  paynwat  of  just  oompenaation.    ^eo.  7,  ib.) 

It  is  apparent  from  the  foregoing  provisionB  that  oar 
Constitation  is,  in  certain  particalars  tonchiog  the  right  to 
take  priTftte  property  for  private  use,  exceptional ;  and  for 
certain  eDumerated  uses  changes  the  accepted  mie  that  the 
oae  to  which  private  property  may  be  condemned  must  be 
pablic. 

The  right  of  eminent  domain  is  an  exercise  of  Bovereiga 
power  and  is  generally  conferred  by  legislative  enactment ; 
yet  a  constitational  provision  that  in  express  terms  affirm- 
atively confers  the  right  for  partioolar  use,  is  likewise  ^ 
expression  of  the  sovereigQ  will,  and  grants  the  right  as 
effectnally  as  if  expressed  in  an  act  oF  the  Legislature,  and 
can  be  enforced  when  snch  grant  is  supplemented  by  an  act 
of  the  Legislature  providing  the  means  for  its  exercise. 

"A  constitution  is  bot  a  higher  form  of  statutory  law, 
and  it  is  entirely  competent  for  the  people,  If  l^ey  so  desire, 
to  incorporate  into  it  self-execating  enactments.  These 
are  much  more  common  than  formerly,  the  object  being  to 
put  it  beyond  the  power  of  the  Legislature  to  render  them 
nugatory  by  refusing  to  enact  legislation  to  carry  them  into 
effect.  Prohibitory  provisions  in  a  constitution  are  usually 
eelf-executiog,  to  the  extent  that  anything  done  in  viola- 
tion  of  them  is  void.  £ut  instances  of  affirmative  self- 
execDting^provisioDS  are  nnmerous  in  almost  every  modern 
constitution.'*  WiUU  v.  8t.  Paid  Sanitation  Co.,  50  IS. 
W.  Rep.,  p.  1111.  See,  also,  Staie  v.  Roberta,  4  Neb.  316; 
Thomas  V.  Oaen»,  4  Md.  189. 

It  becomes  necessary,  therefore,  to  determine  whether 
the  purpose  relied  on  lu  this  proceeding,  as  expressed  in 
the  first  proposition,  is  within  the  class  of  nsee  enumerated 
in  section  14  of  article  2,  and  section  7  of  article  16  of  the 
Constitution,  above  cited. 

It  is  insisted  by  counsel  for  appellant  that  these  con- 
stitational provisions  should  be  read  in  the  light  of  the 
conditions  existing  at  the  time  they  were  adopted,  and  be 
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oonstraed  in  relation  to  the  evident  pnrposes  they  were 
intended  to  sabserve  ;  that  the  necessity  for  irrigation  and 
the  panunount  industry  of  mining  were  in  contemplation 
by  the  framers  of  the  Constitution,  and  the  term  milling 
was  nsed  in  section  14  of  article  2  with  relation  to  those 
purposes,  and  its  meaning  should  be  restricted  to  milling 
ore  and  grain.     « 

We  think  the  term  milling^  as  used  In  that  provision, 
should  be  given  its  modem  acceptation,  and  held  as 
synonymous  with  the  word  manufacturing^  if  not  of 
broader  signification,  and  including  that  term.  Webster, 
after  defining  the  word  mill,  says : 

**  In  modem  usage,  the  term  mill  includes  various  other 
machines,  or  combinations  of  machinery,  *  *  *  as 
cotton  mills,  •  *  *  fulling  mills,  •  *  *  powder 
mills,  etc«,  *  *  *  to  some  of  which  the  term  manvfac- 
tary  ot factory  is  also  applied.'' 

It  was  held  in  Oarliny.  Western  Assurance  Oo.y  B7  Md. 
610,  that  a  flouring  mill  came  within  fhe  term  mMn^fadur- 
ing  esldblishment^  as  used  in  a  policy  of  insurance.  In 
discussing  this  branch  of  the  case,  at  page  626,  Ritohis,^., 
says: 

'*The  right  of  the  plaintiff  to  run  his  mill  at  night 
depends  upon  whether  the  mill  was  a  ^manufacturing  estab- 
lishment' *  •  •  But  what  is  to  be  deemed  a  manufac- 
turing establishment ;  or  in  other  words,  what  is  the  sig- 
nification of  the  verb  to  manufacture^  is  for  the  court  to 
define.  The  counsel  for  appellant  contended  that  making 
flour  from  wheat,  reasoning  from  the  etymology  of  the 
word,  and  the  nature  of  the  process,  is  not  manufacturing. 
But  whilst,  from  its  derivation,  the  primary  meaning  of  the 
word  ^  manufacture '  is  making  with  the  hand,  this  d^- 
nition  is  too  narrow  for  its  present  use.  Its  meaning  has 
expanded  as  workmanship  and  art  have  advanced,  so  that 
now  nearly  all  artificial  products  of  human  industry,  nearly 
all  such  materialB  as  have  acquired  changed  ocNiditions 
er  new  and  specific  eombinations,  whether  from  tke  direct 
action  of  the  human  hand|  from  chemical  processes  devised 
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and  directed  by  hnman  skill,  or  by  the  employment  of 
machinery,  which  after  all  is  but  a  higher  form  of  the  aim- 
pie  implemente  with  which  the  human  hand  fashioned  its 
creatioDB  in  rnder  ages,  are  now  commonly  designated  as 
'.mannfactared.' 

"'Barrill  defines  'tomannfacture,*  '  the  process  of  mak- 
ing a  thing  by  art,'  and  cites  Butlbb,  J.,  in  2  H.  Bl.  46'd, 
471.  Abbott  gives  its  meaning  as  '  whatever  is  made  by 
hnman  labor,  either  directly  or  through  the  instrnmentality 
of  machinery.*  The  definition  in  Webster  is,  '  To  make  or 
fabricate  from  raw  m^iterials  by  the  hand  by  art  or 
machinery,  and  work  into  forms  convenient  for  oae.' 
Worcester  has  in  sabstance  the  same  definition.  A  case 
directly  applicable  is  that  of  Schri^er  v.  Wood.  5  Blatch. 
316,  in  which  animal  charcoal,  produced  by  the  process  of 
homing  bone,  in  the  same  manner  that  wood  is  exposed  to 
the  action  of  fire,  to  produce  common  charcoal,  and  bone- 
dost,  produced  by  polverizing  or  grinding  bones,  are 
decided  to  be  '  manufactures  of  bone.'  The  question  here 
considered  was  involved  in  that  case,  and  the  decision 
accords  with  the  view  we  have  expressed.  We  think, 
therefore,  that  plaintiff's  flour  mill,  driven  as  it  was  by 
steam,  and  furnished  with  a  middling  purifier,  ban-duster, 
belting  and  other  machinery,  was  clearly  a  'manufacturing 
establishment.' " 

We  cite  the  foregoing  at  length,  as  it  upholds  our  view 
of  the  meaning  to  be  given  to  the  words  "  mannf actaring 
purposes,"  and  also  shows  that  the  purpose  of  appellee  is 
wiUdn  the  ordinary  meaning  of  those  terms. 

So  regarded,  the  word  mani^aciurinff  can  be  g^ven  its 
well  understood  meaning,  and  come  within  the  exceptions 
enumerated  in  section  14,  article  2,  and  be  given  its  foH 
ognification  in  tection  7,  article  16,  and  aI«o  in  section  8, 
artiole  3,  wherein  It  iM  designated  as  one  of  tile  beneficial 
Bses  for  which  an  appropriation  of  water  may  be  made. 

Wkrh  this  view  tbe  diffweut  sections  mt^y  be  hanuooised 
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and  effect  giyen  to  both,  a  result  always  to  be  reached  in 
the  eoastmction  of  sach  instniments,  if  practicsible. 

**  The  rule  applicable  here  is,  that  effect  is  to  be  given,  if 
possible,  to  the  whole  instnunent,  and  to  every  section  and 
danse.  If  different  portions  seem  to  conflict^  the  courts  must 
harmonize  them,  if  practicable,  and  must  lean  in  favor  of  a 
construction  which  will  render  every  word  oi>erative,  rather 
than  one  which  may  make  some  words  idle  and  nugatory. 

^'This  rule  is  applicable  with  si>ecial  force  to  written  con- 
stitutions, in  which  the  people  will  be  presumed  to  have 
expressed  themselves  in  careful  and  measured  terms,  cor- 
responding with  the  immense  importance  of  the  powers 
delegated,  leaving  as  little  as  possible  to  implication.'' 
Cooley's  Const  lim.  73. 

That  the  words,  '^manufacturing  purposes,"  used  in 
these  several  provisions,  should  be  taken  in  their  ordinary 
acceptation,  we  have  no  doubt ;  and  the  purpose  of  peti- 
tioner coming  within  their  ordinary  meaning,  we  are  to 
determine  whether  the  exercise  of  the  right  is  available  to 
him  under  the  terms  of  section  7,  article  16,  and  the  legis- 
lation of  the  State  upon  the  subject  of  eminent  domain. 

While  it  may  be  conceded  that  the  constitutional  provi- 
sion is  not  self -executing  in  the  sense  that  it  does  not  'pn- 
vide  the  manner  in  which  compensation  can  be  assessed,  it 
nevertheless  does  confer  the  right  in  express  terms ;  and  it 
only  remains  to  be  determined  whether  provision  is  made 
to  carry  out  such  right. 

The  eminent  domain  act  provides  (sec.  2,  p.  901,  Laws  of 
1886) :  ''  That  in  all  cases  where  the  right  to  take  private 
property  for  public  or  private  use,  without  the  owner's 
consent,  •  *  *  has  been  heretofore,  or  shall  hereafter, 
be  conferred  by  general  laws  or  special  charter,"  etc. 

The  constitutional  provision  above  referred  to  must 
certainly  be  regarded  as  a  general  law  conferring  the  right 
within  the  language  of  this  section ;  hence,  the  act  pro- 
viding the  procedure  to  ascertain  the  compensation  makes 
the  right  available,  and  the  question  whether  the  constitu- 


UNITED  STATES,  1893. 


Tal^nph  A  Telephone  Co.  t.  DeUwue,  ex  i«l. 

tional  provision  la  or  is  not  in  itself  MU-ezecnting  becomes 

immaterial. 

Wfl  think,  under  the  provisions  cited,  the  right  to  con- 
demn a  right  of  way  for  a  ditch  over  appellant's  land  for 
the  purposes  designated  la  conferred,  and  that  the  eminent 
domain  act  provides  for  the  exercise  of  that  right. 

[That  portion  of  the  opinion  which  relates  to  an  irrigation 
ditch  is  omitted]. 


BhiAwabx  ft  Anxjtsno  Tbleokaph  ft  Telsphonx  Com- 

PAKT   T.    9rA>S   OF  DSLAWARE,    XX  KBL.    PoSTAL  TxLK- 
«BAPH  Ca^LX  CSOVPAMT. 

Ca.  StmM  thmH  t^  Aj^tala,  Third  OtmM,  AprQ  SI,  1M6». 
(M  F«d.  Bap.  WJ.) 

TkUPHOItt  CCaaiLtrY,—  COHTRAOT  fob  DIBCBOOHATIOIf. 

TWktftoiie  eompuiiM  hare  assumed  tho  ohaiacter,  fuootions  wnd  duties  ot 
iii—imiii  eaniera,  amA  thus  nade  themaelvee  subject  to  Ma  sane  prin- 
irilJcB  and  rotes  «f  law  ^ifriioable  to  all  other  conunon  carriers,  ttie  chM 
one  of  which  is  that  ttiey  must  serve  the  public  impaTtially. 

Local  telephone  oompaniea  oannot,  therefore,  legatl;  bind  themselvee  by 
ocaitr»ct,  ereo  with  the  parent  oompanj  which  owns  the  af^taratua 
leased  to  and  need  b;  them,  to  diaoriminate  in  favor  of  one  telegraph 
aempAoy  and  ag»inst  others,  refusing  to  furnish  to  the  latter  telephme 
inatmments  and  service  to  be  used  in  receiving  and  trauamittiag  mea- 
••««»■ 

n>is  ia  not  affected  by  the  faot  that  the  telephone  instruments  are  patented, 
for  if  patented  instnunents  are  applied  to  public  use,  the  rule*  governing 
such  nae  must  be  obaerved. 

Caana  of  ttiia  series  cited  in  opinion :  Amtriean  Rapid  lU.  Cb.  t.  C<nm,  IW. 
Off.,  v<d.  1,  p.  SDO ;  Chetapeak*  {&  Pot.  7W.  Co.  v.  B.AO.TO.  Co.,  vtA. 
»,  p.  416:  Miaaoariy.  Bell  Teleph.  Co..  vol.  a,  p.«4:  OMoy.  Bell  Tthph. 
Co.,  vol.  I,  p.  2M;  Ifmuun  v.  Bell  Teleph.  Co..  vcl.  i,  p.  SOI.  note;  Com. 
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Un,  Telepk,  Co,  t.  N,  E,  TeUphdbTel.  Co,,  voL  8,  p.  426;  LouisoiHe 
Truf^fer  Co,^  t.  Am.  Di9t,  Tel.  Co.,  toI.  1,  p.  806, note;  Cent,  Uh,  Tel^pK. 
T.  Co.,  State,  ex  rel.  Faiiey,  toL  2,  p.  27. 

Ebbob  to  United  States  Circuit  Court,  District  of  Dela- 
ware. 

Appeal  bj  respond^it  from  order  awarding  writ  of 
mandamus  to  compel  telephone  company  to  furnish  instra- 
mento  and  service.    Facts  stated  in  opinion. 

Charles  L.  Buckingham  and  Edward  O.  Bradford^  for 
plaintiff  in  error. 

R.  8.  Ov^naey  and  Oeorge  H.  Saies^  for  defendant  in 
arror. 

Butler,  District  Judge :  There  is  no  controversy  about 
the  facts  of  this  case.  The  relator  owns  and  operates  a 
telegraph  system  with  lines  extending  throughout  the 
coantry,  haying  its  principal  office  in  the  city  of  Wilmington. 
The  respondent  owns  and  operates  a  telephone  exchange  in 
Wilmington  connected  with  the  places  of  business  and  resi- 
dences of  subscribers,  to  whom  telephonic  facilities  are  fur- 
nished. One  of  the  subscribers  enjoying  such  facilities  is  the 
Western  Union  Telegraph  Company.  The  relator,  desiring 
similar  facilities,  on  the  20th  of  November,  1889,  applied 
to  the  respondent  for  connection  with  its  exchange,  and  the 
application  was  refused.  The  proofs  show  that  up  to 
November  10,  1879,  the  National  Bell  Telephone  Company 
and  the  Western  Union  Telegraph  Company  were  owners 
of  rival  telephone  patents  about  which  they  had  been 
engaged  in  litigation.  At  that  date  they  entered  into  a 
contract  by  virtue  of  which  the  former  company  became 
owner  of  the  patento  previously  held  by  the  latter,  and  the 
latter  company  acquired  an  exclusive  license  to  use  the 
telephone  for  transmitting  telegraphic  messages  under  all 
the  patents  for  a  term  of  17  years.  Subsequently  the 
patents  were  assigned,  subject  to  this  license,  to  the 
American  Bell  Telephone.Company.  All  licenses,  including 
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the  respondent's,  subsequently  granted  nnder  the  patents, 
have  been  made  subject  to  that  of  the  Western  Union 
Telegraph  Company. 

It  is  no  longer  open  to  question  that  telephone  and  tele- 
graph companies  are  subject  to  the  rules  governing  common 
carriers  and  others  engaged  in  other  like  public  employ- 
ment. This  has  been  so  frequently  decided  that  the  point 
most  be  regarded  as  settled.  While  it  has  not  been 
directly  before  the  Supreme  Court  of  the  United  States, 
cases  in  which  it  has  been  so  determined  are  cited  approv- 
ingly by  that  court  in  Budd  v.  New  York,  143  U.  8.  517 
{12  Sap,  Ct.  Rep.  468.)  While  such  companies  are  not 
required  to  extend  their  facilities  beyond  such  leasonable 
limits  as  they  prescribe  for  themselves,  they  cannot  dis- 
crimioate  between  individuals  of  classes  which  they  under- 
take to  serve.  As  common  carriers  of  merchandise  may  pre- 
scribe the  points  between  which  they  will  carry  and  the  des- 
cription of  goods  they  will  accept,  so,  doubtless,  may  carriers 
of  messages  limit  their  business  and  obligations.  If,  there- 
fore, the  respondent  had  confined  the  nse  of  its  telephonic 
facilities  to  the  carriage  of  personal  messages  for  individuals, 
excluding  those  of  telegraph  companies  and  others  who 
forward  messages  for  hire,  the  relator  would,  probably, 
have  no  just  ground  of  complaint.  As  we  have  seen,  how- 
ever, it  did  not  so  limit  its  business,  but  carried  telegraphic 
messages  ae  well  as  others.  The  respondent  contends, 
however,  that  this  was  not  its  voluntary  act  ;  that,  the 
Western  Union  Telegraph  Company  had  acquired  rights 
superior  to  its  own,  and  that  it  could  not,  therefore,  exclude 
this  company  from  the  use  of  ita  facilities.  This  position 
cannot  be  sustained.  The  admission  of  the  Western  Union 
Telegraph  Company  to  its  system  was  the  respondent's 
voluntary  act.  Such  admission  could  only  be  obtained  by 
its  express  consent.  To  say  that  [its  license  required  such 
admission  does  not  help  the  respondent.  It  voluntarily 
accepted  the  license  and  assented  to  its  terras.  Nor  does  it 
help  the  respondent  to  say  that  the  license  could  not  be 
obtained  on    other    terms.      Jf    not,  it  could  have    been 
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declined.  Had  it  been,  and  the  business  avoided,  the 
responsibilities  which  attend  it  would  also  have  been 
avoided.  Accepting  the  license,  however,  as  the  respondent 
did,  and  engaging  in  the  carriage  of  messages,  it  cannot 
escape  the  public  duties  which  attend  the  employment.  It 
must  carry  for  all  persons  belonging  to  the  classes  it  under- 
takes to  accommodate.  Its  alleged  responsibility  to  the 
licensor  for  so  carrying  impartially  affords  no  excuse.  The 
responsibility  was  improperly  assumed,  if  it. exists.  But  it 
does  not  exist.  The  object  of  the  stipulation  out  of  which 
it  is  supposed  to  arise,  as  well  as  that  of  the  contract  in 
which  it  originated,  between  the  Western  Union  Telegraph 
Company  and  the  National  Bell  Telephone  Company  was  to 
accomplish  a  result  which  the  law  forbids.  In  other  words, 
it  was  to  effect  precisely  what  has  occarred  — the  establish- 
ment of  a  system  of  telephone  lines  and  exchanges  to  carry 
telegraphic  messages,  as  well  as  others,  which  should  be  so 
conducted  as  to  confer  a  monopoly  on  one  telegraph  com- 
pany. Had  the  owner  of  the  patents  come  to  Delaware  and 
undertaken  to  do  what  has  been  done,  it  can  scarcely  be 
questioned  that  its  act  would  have  been  unlawful.  And 
yet  this  is  substantially  what  has  occurred.  The  owner  has 
effected  it  through  the  instrumentality  of  a  license.  The 
respondent  has  simply  done  what  the  owner  authorized  and 
required. 

It  is  urged,  however,  that  the  Western  Union  Telegraph 
Company  is  not  a  mere  licensee  of  the  National  Bell  Tele- 
phone Company,  but  something'more  ;  that  prior  to  its  con- 
tract with  that  company,  it  was  the  exclusive  owner  of 
<$ertain  patents,  under  which  it  might  have  applied  the  tele- 
phone to  its  own  exclusive  use  in  carrying  telegraphic 
messages ;  that  the  effect  of  its  contract  was  to  leave  its 
right  to  do  this  unimpaired ;  and  that  its  subsequent  arrange, 
ment  with  the  respondent  for  carrying  its  messages  is  sim- 
ply the  exercise  of  this  right,  of  which  no  one  can  justly 
complain.  This  statement  is  defective  in  several  particu- 
lars. Firsts  it  is  not  true  that  the  Western  Union  Tele- 
graph Company  was  originally  the  owner  of  patents  which 
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enabled  it  to  apply  the  telephone  to  its  use.  Its  patents, 
as  conoeded  on  the  argameot,  were  mainly,  If  not  ezcln- 
sively,  for  improvements  on  the  Bell  inveDtion,  which 
could  not  be  used  without  license  from  the  Natioual  Bell 
Telephone  Company.  Second,  It  parted  absolutely  with 
these  patents  and  took  a  license,  not  under  them  alone,  but 
also  under  the  former  patents  of  the  National  Bell  Tele- 
phone Company.  It  is  therefore  a  licensee  and  nothing 
more.  But  tliiB  fact  that  it  is  simply  a  licensee  is  not  of 
essential  importance.  The  difficulty  encountered  does  not 
ariac*  out  of  it,  bnt  out  of  the  circumstance  tiiat  the  West- 
ern Union  Telegraph  Cotnpany  did  not  employ  Its  rights 
in  the  manner  above  indicated.  Had  it  done  so,  and 
thus  kept  its  interest  and  business  distinct  and  separate 
from  that  of  subsequent  licensees  by  establishing  its 
own  system  of  lines  and  exchanges  and  confining  such 
subsequent  licensees  to  the  transmission  of  individual  mes- 
aagfts,  this  controversy  might  not,  and  doubtless  would  not, 
have  arisen.  Instead,  however,  and  no  doubt  to  avoid  the 
expense  attending  it  which  would  possibly  have  rendered 
the  scheme  impracticable,  the  Western  Union  Tel^raph 
Company  sought  through  the  means  devised  and  employed 
to  secure  an  advantage  over  other  similar  companies,  by 
obtaining  a  monopoly  in  the  systems  and  business  of  such 
licensees.  In  other  words,  it  contracted  with  these  licensees 
to  carry  its  messages  to  the  exclusion  of  all  similar  mes- 
fla^es  of  others.  This,  as  we  have  seen,  the  licensees  could 
not  lawfatly  do ;  and  consequently,  as  before  stated,  the 
contracts  by  which  it  was  sought  to  be  accomplished  are 
void. 

The  respondent  supposes  importance  is  attributable  to  the 
fact  that  the  telephone  ia  protected  by  ]iatent,  and  cites 
AuterietiH  Rapid  Tel.  Co.  v.  Connecticut  Tel.  Co.,  49 
Conn.  352,  372,  in  which  it  ia  said  : 

"The  plaintiff  insists  that  the  defendant  has  offered  its 
services  to  the  public  as  a  common  carrier  of  articulate 
a\»eech  ;  that  it  has  thereby  made  itself  the  servant  of  the 
public  and  has  subjected  itself  to  the  operation  of  the  gen- 
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eral  law  which  compels  all  such  servants  to  serve  applicants 
impartially,  regardless  of  the  limitations  placed  upon  its 
use  of  the  instruments.  But  the  property  of  the  Ameri- 
can Bell  Telephone  Company  in  its  patents  is  absolute  and 
exclusive ;  it  can  rent  or  sell  it  in  whole  or  in  part ;  it  can 
refuse  to  make  or  use,  or  to  allow  any  one  else  to  make  or 
use,  the  telephone  described  in  it ;  or  it  can  make  and 
sell  one  and  no  more,  and  put  such  restrictions  as  it 
pleases  upon  the  time,  place  and  manner  of  using  that ;  and 
it  was  the  privilege  of  the  Connecticut  Telephone  Company 
to  purchase  from  it  even  the  most  limited  right  to  use  one 
or  more  of  its  instruments,  and  il  is  not  within  the  power 
of  the  court  either  to  enlarge  or  diminish  the  purchase." 

This  statement  is  mainly  correct,  but  the  deductions 
drawn  from  it — that  one  engaged  in  the  business  of  carrying 
messages  who  employs  the  telephone  as  a  means  of  convey- 
ance is  exempt  from  the  operation  of  the  rules  which  govern 
common  carriers  and  others  engaged  in  like  public  employ- 
ment— we  cannot  adopt.  Where  one  engages  in  such  public 
business  it  is  of  no  consequence  whether  the  means  or  in- 
struments whereby  it  is  conducted  are  patented  or  not.  It 
is  the  business  that  is  regulated.  A  patent  secures  title  ta 
the  thing  patented  and  its  use,  just  as  the  law  secures  title 
to  other  descriptions  of  property.  The  owner  need  not 
apply  his  property  of  either  description  to  such  public  em- 
ployment, but  if  he  does,  the  employment  itself  will  be 
subject  to  the  rules  which  the  law  has  prescribed  for  its 
government  without  respect  to  the  means  or  instrument  by 
which  it  is  conducted. 

We  do  not  regard  the  Express  Cases^  117  XJ.  S.  1  (6  Sup. 
Ct.  Bep.  642,  628),  cited  by  the  respondent,  as  applicable 
here.  On  the  facts  they  are  distinguishable  from  this  case; 
and  the  exception  which  they  establish  to  the  general  rules 
governing  common  carriers  is  not  likely  to  be  enlarged. 
The  history  of  these  cases,  the  division  of  the  court  over 
them,  and  the  opinion  of  the  several  circuit  courts  in 
which  they  originated,  do  not,  we  think,  leave  this  in 
doubt. 
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It  would  be  unprofitable  to  extend  the  discussion.  TEes 
decisions  of  the  several  State  courts  in  cases  inyolving^  thai 
same  questions,  and  their  citation  with  approyal  hy  thei 
Supreme  Court  of  the  United  States,  are  virtually  conclu- 
sive.  See  Chesapeake  A  P.  Tel.  Co.  w.  BaUtmare  A  0«. 
Td.  Co.,  66  Md.  399  (7  Atl.  Bep.  809) ;  State  of  MissouHt 
w.  BeU  Telephone  Co.,  28  Fed.  Rep.  639  ;  Staie  of  Ohia 
T.  BeU  Telephone  Co.,  36  Ohio  St.  296 ;  State  r.  BeU 
Telephone  Co.,  22  Alb.  Law  J.  363 ;  Commercial  Union 
TeU  Co.  w.  Xew  England  Telephone  A  Telegraph  Ca^ 
61  Vt.  241  (17  Atl.  Rep.  1071)  ;  ZouievtOe  Transfer  Co. 
r.  American  IHst.  TeL  Co.,  \  Kj.  Law  J.  144 ;  Centrat 
Union  Telephone  Co.  r.  State,  118  bid.  144  (19  N.  El 
Rep.  604) ;  Bvdd  v.  Ifew  Torky  svpra. 

The  judgment  of  the  Circuit  Court  is  aflSirmed. 


Kon. — BuUar  oases  upon  the  same  sabjeol  as  the  fbragofkiff  ouo^  b% 
ftnind  In prsyioua Tohunes  of  this  aariss  vndsK  iateK-tttla  "Otasdniaap 


6Se  AMERICAN  ELECTRICAL  CASES.       [vol.  4 

State  T.  Telegraph  Co. 


Statb,  on  thb  Relation  of  The  Railroad  Comkissiok- 
SBs,  V.  Westkrn  Union  Telegraph  Company. 

North  Carolina  Supreme  Court,  Nov,  tl,  189S. 

(118  N.  C.  213.) 
State  bbottlatiok  or  telegraph  rates.— Interstate  ooiocBRcaL 

The  statute  cft  North  Carolina,  which  authorizes  and  requires  the  board  of 
raiiroad  commiflsioners  to  make  **  just  and  reasonable  rates  of  charges 
for  the  transmission  of  messages  by  any  telegraph  line  or  lines  doing 
business  in  the  State  **  is  not  repugnant  to  the  interstate  commerce  pro- 
visioa  of  the  Federal  Constitution,  as  to  a  telegraph  line  which,  in  con- 
necting two  points  within  the  Slate,  passes  through  another  State. 

Said  board  has  the  incidental  power  to  inquire  what  corporation  owns  or 
controls  a  telegraph  line. 

It  has  not  power  to  direct  the  opening  of  any  given  telegraph  offices  for 

commercial 


Appeal  by  defendant  from  order  of  'Board  of  Railroad 
Commissioners.    Facts  sufficiently  stated  in  opinion. 

H.  0.  Burtorij  for  plaintiff. 

Strang  <£  Strang  and  Sabt.  Styles^  for  defendant  (appel- 
lant). 

Sh:e(PARb,  C.  J. :  The  Board  of  Railroad  Commissioners  is 

Authorized  and  required  to  make  or  cause  to  be  made  just  and  reason* 
able  rates  of  charges  for  the  transmission  of  messages  by  any  telegraph 
line  or  lines  doing  business  in  the  State.    Laws  1891,  ch.  820,  §  26. 

It  may  cause  notice  to  be  served  upon  corporations  or 
persons  charged  with  a  violation  of  the  rules  prescribed  by 
it  in  pursuance  of  the  above  authority,  and  upon  a  hearingi 
may  ascertain  and  direct  ample  and  full  recompense  to  be 
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made  by  the  company,  corporation  or  person  offending,  which 
recompense  may  be  enforced  by  civil  action,  as  prescribed 
in  section  10  of  said  act.  Mayo  v.  Telegraph  Co.^  112  N.  C, 
343.  It  is  a  court  of  record,  with  "the  powers  and  juris- 
diction of  a  court  of  general  jurisdiction,"  as  to  all  subjects 
embraced  in  said  act,  by  virtue  of  the  laws  of  1801,  oh.  498. 
EaypreBB  Co.  v.  Railroad^  111  N.  C.  463. 

The  defendant  being  served  with  process  appeared  before 
this  court  to  answer  the  complaint  or  petition  of  Eugene 
Albea,  called  plaintiff  herein,  and  filed  his  answer.  There- 
upon a  trial  was  had,  and  it  appearing  that  the  said  Albea, 
having  tendered  no  commercial  message  to  any  of  the 
offices  of  the  defendant,  it  was  adjudged  that  he  had  no  cause 
of  complaint,  and  the  proceeding  was  practically  dismissed 
as  to  him.  The  commission,  however,  having  the  defend- 
ant  before  it,  proceeded  under  its  general  powers  to  make 
rates  of  charges  for  the  transmission  of  business  by  the 
defendant  from  and  to  points  in  North  Carolina,  which  rate 
of  charges  is  the  same  as  that  applicable  to  all  the  offices 
of  the  defendant  within  the  limits  of  the  State.  The  com- 
mission,  after  having  disposed  of  the  complaint  of  Albea, 
should  have  amended  the  proceeding  so  as  to  substitute  as 
complainant  the  '^  State  of  North  Carolina  ex  rel,  the  Rail- 
road Commission  ; "  but  as  it  has  been  fully  heard  without 
reference  to  this  irregularity,  we  have  ordered  that  the 
amendment  be  now  made,  and  the  proceeding  be  entitled 
accordingly.  The  Code^  %  273  ;  Reynolds  v.  Smaihera^  87 
N.C.  24 

The  order  of  the  board,  which  is  the  subject  of  review,  is 
as  follows : 

Thfti  the  telegraph  offices  at  Edenton  a&d  Elizabeth  City  and  at  other 
pokits  on  the  KorfoUc  and  Southern  Railroad  in  North  Carolina,  are  offioee 
ef  d^endant,  and  that  said  offioee  shaU  transmit  oommeroial  meanges  at 
tatea  prescribed  by  the  oomminion  to  any  point  in  North  Carolina. 

« 

This  order  is  based  upon  certain  findings  of  fact,  some 
of  which  are  excepted  to.  But  inasmuch  as  it  was  agreed 
that  his  honor  might  pass  upon  these  questions  in  the  place 
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of  a  jury,  and  as  there  was  evidence  sufficient  to  warrant 
such  findings  as  under  the  view  we  have  taken  are  material 
to  be  considered,  they  cannot  be  reviewed  in  this  court. 
Battle  V.  Mayo^  102  N.  C.  413 ;  Fertilizer  Co.  v.  Reams^ 
1^)5  N.  C.  283. 

It  api)ears,  in  the  language  of  his  honor,  *Hhat  the 
defendant  owns,  controls  and  operates  a  line  of  telegraph 
from  Edenton,  N.  C,  i>assing  through  Elizabath  City,  N. 
0.,  Hertford,  Moyock,  N.  [C,  and  other  places  along  the 
track  of  the  Norfolk  and  Southern  Railroad  to  Berkley  and 
Norfolk,  Virginia.  ♦  ♦  ♦  That  the  company  receives 
and  transmits  over  this  line  (commercial)  messages  at  the 
towns  and  villages  of  Hertford,  Moyock,  and  other  places 
along  said  line  to  any  place  in  North  Carolina  where  it  has 
an  office,  at  the  uniform  rate  of  twenty-five  cents  per  mes- 
sage of  ten  words,  except  at  Edenton  and  Elizabeth  City," 
at  which  last  named  offices  the  defendant  receives  no  com- 
mercial business ;  the  said  offices  being  devoted  exclusively 
to  the  business  of  the  Norfolk  and  Southern  Railroad  Com- 
pany in  respect  to  the  running  of  its  trains,  etc. 

It  is  very  clear  to  us  that  under  the  authority  given  it  to 
make  rates  for  ^^  the  transmission  of  messages  by  any  tele- 
graph line  or  lines  doing  business  in  the  State,"  the  com- 
mission (subject,  of  course,  to  the  right  of  appeal)  has  the 
incidental  power  of  ascertaining  what  particular  corpora- 
tion is  at  least  in  the  control  or  operation  of  the  same. 
This  would  seem  indispensably  necessary  to  a  proper 
exercise  of  its  authority  to  fix  rates  as  well  as  to  know 
against  whom  to  proceed  under  section  10  of  the  act,  in  the 
event  of  a  violation  of  such  regulation.  The  exception  in 
this  respect,  therefore,  must  be  overruled. 

A  more  serious  question,  however,  is  presented  by  the 
ruling  of  the  court  upon  the  third  conclusion  of  the  com- 
mission, which  is  as  follows :  ^^  That  telegraphic  messages 
transmitted  by  defendant  over  its  said  line  from  Elizabeth 
City  or  Edenton,  or  other  points  in  North  Carolina,  te 
points  in  said  State,  do  not  constitute  commerce  between 
I  States,  although  traversing  another  State  in  the  route,  and 
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are  subject  to  the  rate  prescribed  by  the  commission."  It 
appears  from  the  findings  of  fact  that  the  shortest  and  only 
route  over  the  wire  of  the  defendant,  by  which  messages 
can  be  transmitted  to  many  points  in  this  State,  necessarily 
"traverses,  in  part,  the  State  of  Virginia,  and  thence  back 
into  North  Carolina  ; "  and  it  is  insisted  thatsuch  messages 
60  tmnsmitted  are  interstate  commerce,  and  therefore  not 
subject  to  the  tariff  regulation  of  the  commission. 

It  is  not  denied  that  the  offices  of  the  defendant  along 
the  line  of  the  Norfolk  and  Southern  Railroad  Company, 
except  those  at  Edenton  and  Elizabeth  City,  receive  com- 
mercial messages  for  transmission,  in  the  manner  described, 
to  various  points  in  North  Carolina,  and  it  is  plain  that 
anch  business  does  not  relate  to  the  intercourse  of  the 
citizens  of  this  Slate  with  those  of  some  other  State.  It  \a 
purely  an  intercourse  between  the  citizens  of  North  Caro- 
lina through  the  means  afforded  by  a  corporation  having 
extensive  facilities  of  communication  within  the  limits  of 
the  said  State,  and  the  uniform  rates  fixed  by  the  commia- 
Bion  for  the  business,  which  the  said  corporation  accepts, 
or  is  under  legal  obligation  to  accept,  in  nowise  affects  or 
interferes  with  any  business  which  the  defendant  under- 
takes for  the  citizens  of  Virginia,  either  between  themselves 
or  with  the  citizens  of  other  Stat«a.  Neither  are  we  able 
to  see  how  the  mere  fixing  of  rates  between  different  points 
in  this  State  can  in  any  way  confiict  with  any  regulation 
which  the  State  of  Virginia  may  have  th«  power  to  impose 
in  respect  to  its  domestie  business.  It  must  be  siaaifest, 
therefore,  that  this  business  is  without  a  single  feature  of 
interstate  commerce,  unless  it  can  be  found  in  the  fact  that 
in  the  transmission  of  a  message  it  mnst  traverse  a  x>art  of 
the  defendant's  own  line  in  the  State  of  Virginia.  We  have 
been  referred  to  several  cases  in  which  it  hag  been  held,  in 
respect  to  the  continuous  carriage  of  freight  by  a  nuiroad 
company  under  snch  circumstances,  that  a  Stat*  commi*- 
sioB  had  no  power  to  prescribe  rates,  and  al«o  UuU  a  State 
had  no  right  to  levy  a  tax  apon  the  gross  receipts,  evea  as 
t*  that  part  dadved  from  the  traoaportatiiw  witkia   ite 
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territory.  State  y.  Ohicago  Railroad  Co.^  40  Minn.  267 ; 
Slernberger  y.  Railroad^  20  S.  C.  610 ;  Cotton  BxcJiange  v. 
Railroadj  2  Interstate  Commerce  Reports,  386. 

Withonc  attempting  to  discuss  these  cases,  and  to  dis- 
tingaish  them  in  some  particulars  from  ours,  it  is  sufficient 
to  say  tiiat  if  they  are  not  distinctly  overruled  their 
I>rinciple  is  certainly  in  conflict  with  the  reasoning  of  the 
opinion  of  the  Supreme  Court  of  thefUnited  States  (Ffllsb, 
C.  J.)  in  Lehigh  Valley  Railroad  Co.  v.  Pennsylvania^ 
146  U.  S.  192. 

The  State  of  Pennsylvania  levied  a  tax  on  the  gross 
receipts  of  all  railroad  companies  derived  from  the  trans- 
portation by  continuous  carriage  from  points  in  Pennsyl- 
vania to  other  points  in  the  same  State  —  that  is  to  say, 
passing  out  of  Pennsylvania  into  other  States  and  back 
again  into  Pennsylvania  in  the  course  of  transportation. 

The  Lehigh  Valley  Railroad  Company  has  no  road  of  its 
own  from  Mauch-Chunk,  Pennsylvania,  to  Philapelphia, 
but  in  transporting  its  coal  and  general  freight  traffic  it  uses 
its  own  line  from  Mauch-Chunk  to  Phillipsburgh,  New 
Jersey,  from  which  point  it  is,  under  an  arrangement  for  a 
continuous  passage  with  the  Pennsylvania  Railroad  Com- 
pany, transported  by  the  latter  road  via  Trenton  to  Phila- 
delphia. It  was  insisted  that  the  State  could  not  tax  that 
part  of  the  gross  receipts  derived  from  so  much  of  the  trans- 
portation as  was  wholly  within  the  State  of  Pennsylvania, 
because  the  freight,  during  its  entire  transportation,  was 
impressed  with  the  character  of  interstate  commerce.  The 
court  sustained  the  tax,  and  although  it  may  be  said  that 
the  decision  relates  only  to  that  part  of  the  receipts  which 
arose  from  the  transportation  within  the  State,  yet  it  must 
be  apparent  from  a  perusal  of  the  opinion  that  this  conclu- 
sion was  reached  on  the  ground  that  such  continuous 
transportation  was  not  interstate  commerce.  Indeed,  the 
entire  course  of  the  reasoning  of  the  court  is  in  support  of 
this  very  principle,  and  is  clearly  applicable  to  the  question 
involved  in  this  appeal.  The  language  of  the  court  is  plain 
and  emphatic,  and  we  do  not  feel  at  liberty  to  ignore  it,  and 
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especially  when  it  is  applied  to  telegraphic  oommunication, 
under  the  peculiar  circumstances  of  this  case.  The  court, 
in  speaking  of  the  grant  of  power  to  regulate  commerce 
between  the  States,  remarked  :  ^^  But,  as  was  said  by  Chief 
Justice  Mabshall,  the  words  of  the  grant  do  not  embrace 
that  commerce  which  is  completely  internal,  which  is 
carried  on  between  man  and  man  in  a  State,  or  between 
different  parts  of  the  same  State,  and  which  does  not  extend 
to  nor  affect  other  StcUes.  "Commerce,'*  observed  the 
Chief  Justice,  "undoubtedly,  is  traffic,  but  it  is  something 
more;  it  is  intercoorse."  The  court  further  proceeded  to 
say :  "  The  point  of  departure  and  the  point  of  arrival  were 
alike  in  Pennsylvania.  The  intercourse  was  between  those 
points,  and  not  between  any  other  points.  Is  such  inter- 
course, consisting  of  continuous  transportation  between 
two  points  in  the  same  State,  made  interstate  because  in  its 
accomplishment  some  portion  of  another  State  may  be 
traversed?  Is  the  transmission  of  freight  or  messages 
between  two  places  in  the  same  State  made  interstate  busi- 
ness by  the  deviation  of  the  railroad  or  telegraph  line  on  to 
the  soil  of  another  State  ?"  •  Again,  in  another  part  of  the 
opinion  it  is  said :  "  It  is  simply  whether,  in  the  carria^o  of 
freight  and  passengers  between  two  points  in  the  same 
State,  the  mere  passage  over  the  soil  of  another  State 
renders  that  business  foreign  which  is  domestic.  We  do 
not  think  such  a  view  can  be  reasonably  entertained,  and 
are  of  the  opinion  that  this  taxation  is  not  open  to  constitu- 
tional objection  by  reason  of  the  particular  way  in  which 
Philadelphia  was  reached  from  Mauch-Chunk."  The  court 
uses  the  words  "continuous  passage,"  from  which  it  is  to 
be  inferred  that  if,  after  the  freight  passed  beyond  Pennsyl- 
vania, it  was  transferred  to  another  transportation  agency 
in  New  Jersey,  and  by  this  other  agency  carried  to  Phila- 
delphia, it  would  be  interstate  commerce,  and  the  same  if 
consigned  to  a  point  in  New  Jersey  and  then  re-shipped  to 
Philadelphia.  It  is  in  evidence  that  the  defendant  owns 
and  operates  a  continuous  wire,  or  system  of  wires,  from 
the  offices  mentic  n  ^d  to  other  points  in  North  Carolina,  and 
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therefore  it  is  not  compelled  to  transfer  its  business  to  any 
other  agency  outside  of  North  Carolina  in  order  that  it  may 
reach  its  destination  in  this  State.  In  this  respect,  our  case 
is  stronger  than  the  one  from  Pennsylvania,  as  the  road 
from  Phillipsburgh  to  Philadelphia  was  owned  and  operated 
by  another  corporation,  and  not  by  the  Lehigh  Yalley  Rail- 
road Company.  We  refrain  from  entering  into  an  extended 
discussion  of  the  subject,  and  are  content  to  follow  the 
reasoning  of  the  Supreme  Court  of  the  United  States, 
whose  authority  upon  such  questions  is  conclusive. 

We  will  observe,  however,  that  we  think  the  principle 
laid  down  by  that  court  is  i>eculiarly  adaptable  to  cases  like 
tile  present,  in  which  there  is  such  an  exceptional  facility 
for  the  evasion  of  State  authority  to  fix  the  rate  of  charges. 
This  may  be  done  in  an  instant  and  without  expense  by  so 
adjusting  the  wires  that  messages  must  go  through  a  part 
of  the  territory  of  another  State.  We  think  the  exception 
should  be  overruled. 

The  remaining  exception  which  it  is  necessary  to  con- 
sider relates  to  that  part  of  the  order  which  substantially 
commands  the  defendant  to  open  its  offices  at  Edenton  and 
Elizabeth  City  for  the  transmission  of  commercial  messages. 
It  is  urged,  but  not  very  seriously  pressed,  that  the  order 
only  means  that  the  company  shall  transmit  such  messages 
ftt  the  prescribed  rates,  whenever  it  undertakes  to  do  that 
character  of  business  at  those  points.  The  order  of  the 
court  is  not,  in  our  opinion,  susceptible  of  such  a  con- 
stiruction,  but  whatever  doubt  there  may  be  must  surely 
vanish  when  it  is  considered  in  connection  with  the  find- 
ings of  the  commission  upon  which  it  is  based,  and  which 
the  court,  in'  its  judgment,  approves  and  adopts.  This 
finding  is  that  the  oi)erators  in  said  offices  ^*are  the  agents 
and  operators  of  the  defendant,  and  that  it  is  their  duty 
to  transmit  commercial  messages  when  tendered  to  them  to 
points  in  North  Carolina  at  the  rate  prescribed  by  the  com- 
mission." It  is  impossible,  without  violating  all  rules  of 
Interpretation,  as  well  as  destroying  the  plain  import  of 
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language,  to  adopt  the  view  contended  for,  and  it  is,  there- 
fore, necessary  to  determine  whether  the  commission  act 
conferred  upon  the  commission  the  anthority  to  direct  that 
the  said  offices  should  be  opened  for  commercial  business. 
Tliat  it  has  no  such  authority  is  settled  by  the  court  in 
Mayo  V.  Telegraph  Co.,  supra  (decided  since  the  trial  of 
this  proceeding),  in  which  it  is  declared  that  "there  is 
nothing  to  show  the  intent  of  the  statute  to  give  to  the 
commission  power  to  prescribe  other  rules  and  regulations 
for  telegraph  lines  than  those  directed  in  section  26,  with 
regard  to  their  charges  for  the  transmission  of  messages,  as 
neither  of  the  other  sections  could  be  made  to  apply  to 
telegraph,  even  if  the  same  had  been  specifically  named," 
"Under  this  decision,  so  much  of  the  order  as  is  open  to  the 
objection  referred  to,  must  be  set  aside,  but  in  all  other 
respecta  it  is  affirmed. 

Let_it  not  be  understood  that  we  are  deciding  that  a  cor- 
poration, like  the  defendant,  exercising  its  franchise,  the 
right  of  eminent  domain,  and  other  unusual  jirivileges, 
under  a  grant  from  the  State  for  the  benefit  of  the  public, 
can  give  any  undue  or  unreasonable  preference  or  advan- 
tage to  any  particular  person,  company  or  corporation. 
This  question  maybe  presented  when  commercial  messages 
have  been  tendered  and  declined  at  the  said  offices,  but  we 
tbiuk  it  would  be  going  outside  of  the  record  to  pass  upon 
it  now.  And  eapeiiially  should  we  refrain  from  doing  so 
when  the  intelligent  counsel,  who  appeared  for  the  defend- 
ant, very  properly  concluded  that  the  court  would  not 
anticipate  a  point  of  such  importance,  and  therefore  did 
not  deem  it  necessary  to  discuss  it.  The  order  of  the  court 
is  modified  and 

Affirmed. 

Note. —  This  ta  the  flrst  case  In  this  series  in  which  the  power  of  a  State 
to  control  the  rates  for  telegraph  service  has  been  under  consideration.    A 
a  upon  Bach  power  over  telephone  Tatee  way  be  found  in  vol. 
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In  Mayo  v.  W»  U.  7W.  Cb.,  113  N.  C.  348,  referred  to  in  the  above  opinion^ 
the  alleged  cauae  of  action  was  due  to  delay  in  the  transmission  of  a  tele- 
gram, and  redress  was  sought  under  the  statute  above  quoted.  A  demurrer 
to  the  complaint  was  sustained,  upon  the  ground  that  the  powers  con- 
ferred  upon  the  board  of  railroad  commissioners,  with  respect  to  tele* 
graph  companies,  was  limited  to  the  fi:dng  of  rates. 


City  and  County   of  San  Fbanoisoo,  Respondent^  v» 
W£8TESN  Union  Telegraph  Company,  Appellant 

CcUtfomia  Supreme  Court,  S^t  t,  1892m 
(96  Cal.  140.) 
Taxation  of  TELvaRAPH  oompant.— Post-boadb  act.    ^ 

A  telegraph  company  which  has  accepted  the  provisions  of  the  post-roads 
act  of  Congress  is  an  executive  instrument  of  the  national  government, 
and  therefore  not  subject  to  State  taxation  upon  its  franchise  —  upon  its 
right  to  operate  at  all. 

Cases  of  this  series  cited  and  followed :  PeMoeoia  Tel.  Co,  v.  W.  U.  Td^ 
Co.,  vol.  1,  p.  260 :  Tel.  Co,  v.  Texae,  vol.  1,  p.  878. 

Distinguished :  W.  U.  TtL  Co.  v.  Attomey-Qeneral,  vol.  3,  i>.  57. 

Cited  :  Attorney-General  v.  W.  U.  Tel.  Co.,  voL  8,  p.  20. 

Appeal  from  the  Superior  Court,  city  and  county  of 
San  Francisco.     Appeal  by  defendant  in  action  to  recover 

unpaid  taxes. 

B.  B.  Carpenter^  for  appellant. 

W.  A.  8.  Nicholsany  for  respondent. 

McFabland,  J.:  This  action  was  brought  to  recover  a 
certain  sum  of  money  alleged  to  be  due  from  defendant  to 
pl&intiff  for  State  and  county  taxes,  alleged  to  have  been 
duly  assessed  and  levied  '^upon  personal  property  of  said 
defendant,  to  wit,  franchise  for  the  fiscal  year  ending  Jun» 
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30,  1886."  Judgment  waa  rendered  for  plaintiff,  and 
defendant  appeals  from  the  judgment. 

From  the  findings  of  the  trial  court,  and  the  written  stipu- 
lations of  the  parties  contained  in  a  bill  of  exceptions,  the 
following  are  sabstantially  the  facts  upon  which  the  appeal 
must  be  determined : 

During  the  times  mentioned  in  the  complaint,  appellant 
was,  and  still  is,  a  corporation  "organized  and  existing 
under  the  laws  of  the  State  of  New  York,  and  engaged  in 
the  business  of  transmitting  telegraphic  messages.  "It  is 
not  organized  under  the  laws  of  the  State  of  California,  and 
has  derived  no  franchiBft  therefrom."  For  the  said  fiscal 
year  ending  June  30,  18S6,  the  appellant  was  assessed  upon 
all  its  lines  and  property  within  this  State  for  State  and  city 
and  county  taxes,  and  paid  all  of  said  taxes.  The  assess- 
ment uponwhich  the  taxes  sued  for  in  this  action  is  based 
is  as  follows;  "Franchise,  $6(),0'X) ;"  and  no  other  taxes  or 
causes  of  action  are  here  involved. 

On  July  24,  1866,  there  was  approved  an  act  of  the  Con- 
gress of  the  United  States  entitled  "An  act  to  aid  in  the 
construction  of  telegraph  lines,  and  to  secure  to  the  govern- 
ment the  use  of  the  same  for  postal,  military,  and  other 
purposes,"  which  act  waa  put  in  evidence.  It  is  to  be 
found  at  pages  221,  222,  U.  S.  Stats,  at  Large  1865-1867, 
also  incorporated  in  title  LXV  of  the  Revised  Statutes. 
This  act  provides  "That  before  any  telegraph  company 
shall  exercise  any  of  the  powers  or  privileges  conferred  by 
this  act,  such  company  shall  fi7e  their  written  acceptanc* 
with  the  postmaster-general  of  tne  restrictions  and  obliga- 
tions reqnired  by  this  act;"  and  such  written  acceptance 
was  so  filed  by  the  appellant  herein  on  June  12,  1667.  It 
is  not  necessary,  at  this  point,  to  state  in  detail  the  pro- 
visions of  ttiat  act,  because  the  United  States  Supreme 
Court,  in  decisions  hereinafter  noticed,  has  declared  its 
nature,  purpose,  and  scope  and  the  character  of  the  rights 
and  privileges  which  it  conferred  upon  the  appellant  herein. 
It  is  sufficient  here  to  say  generally  that  the  act  gives  the 
appellant  the  right  to  construct  and  maintain  telegraph 
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lines,  not  only  through  the  public  domain  (portions  of 
which  are  granted  to  it)  and  across  navigable  streams  and 
waters,  bnt  also  ovw  and  along  any  of  the  '^post  roads  of  the 
United  States  which  have  been,  or  may  hereafter  be,  die- 
clared  such  by  act  of  Congress ;"  that  it  provides  for  a  pri- 
ority of  telegrams  between  the  departments  of  the  United 
States  government  and  their  officers  and  agents  over  aU 
other  business,  and  that  they  shall  be  sent  at  rates  fixed  by 
the  postmaster-general ;  and  that,  under  the  act,  the  United 
States  may  at  any  time  after  five  years,  for  postal,  military 
«r  other  purposes,  purchase  all  the  lines  and  property  of 
ik%  appellant  at  a  value  to  be  appraised  in  the  manner  pro- 
vided in  said  act.  It  further  ap];>earB  that  on  and  prior  to 
the  first  Monday  of  March,  1886,  the  defendant,  as  such  cor- 
poration, had  constructed  and  was  maintaining  and  oper- 
ating in  the  State  of  California,  and  along  the  military  and 
post  roads  of  the  United  States,  and  over,  under  and  across 
the  navigable  streams  or  waters  of  the  United  States,  tele- 
graph lines  aggregating  6,531  1-2  miles,  and  3,501 1-4  miles 
of  telegraph  poles.  34  2-5  miles  of  said  wires  and  9  miles 
of  said  poles  are  in  the  city  and  county  of  San  Francisco ; 
that  ail  of  said  lines  are  used  by  defendant  in  the  trans- 
mission of  telegrams  from  points  in  the  State  of  California 
to  points  in  the  other  states  of  the  United  States,  and  to 
foreign  countries,  and  from  said  other  states  and  countries 
to  points  within  the  State  of  California,  as  well  as  in  the 
transmission  of  telegrams  from  point  to  point  within  the 
State  of  California ;  that  the  defendant  is  likewise  engaged 
in  the  transmission  over  said  wires  of  messages  for,  from 
and  between  the  several  departments  of  the  government  of 
the  United  States ;  that  said  messages  last  mentioned  are 
by  this  defendant  given  priority  over  all  other  business, 
and  are  sent  at  rates  annually  fixed  by  the  postmaster-gen- 
eral of  the  United  States. 

Under  these  facts,  it  is  contended  by  appellant  —  among 
other  things,  which  we  do  not  deem  it  necessary  to  discuss 
—  that  the  appellant  is  one  of  the  means  employed  by  the 
United  States  government    for  carrying    into    effect    its 
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aovereign  powers  ;  that  the  attempt  to  tax  its  franchise,  in 
addition  to  the  taxes  which,  in  common  with  others,  it 
pays  on  its  property,  is  an  attempt  to  tax  "the  operation 
of  an  instrument  employed  by  the  government  of  the  Union 
to  carry  its  powers  into  execation,"  within  the  meaning  of 
the  decision  in  McOiUloch  v.  ifarpZand,  4  Wheat.  316  ;  and 
that,  therefore,  the  taxes  Bought  to  be  recovered  in  thia 
action  were  beyond  the  jurisdiction  of  the  State  to  levy, 
and  void. 

If  the  appellant  is  to  be  considered  an  instrument  of  the 
national  government  within  the  meaning  of  MrOtiUof/i  v, 
Maryland,  4  Wheat.  316,  then  it  is  quite  clear  that,  within 
the  meaning  of  that  celebrated  case,  the  attempted  tax  on 
the  franchise  of  the  appellant  was  a  tax  upon  its  "  opera- 
tions." It  is  true  that  the  State  of  Maryland  had  put  its 
attempt  to  tax  the  United  States  bank  in  the  shape  of  a 
provision  that  its  notes  should  be  upon  stamped  paper  fur- 
nished by  the  State  at  certain  stated  prices  ;  but  it  is 
impossible  to  see  how  that  method  of  taxation  was  any 
more  a  tax  upon  the  "  operation  "  of  the  bank  than  a  gen- 
eral tax  upon  its  franchise  —  upon  its  right  to  operate  at 
all  —  would  have  been.  There  is  in  principle  no  distinc- 
tion between  the  two  methods  of  effecting  the  same  result. 
But  there  is  no  need  of  general  argument  upon  the  subject, 
because  the  precise  question  was  definitely  settled  by  the 
Supreme  Court  of  the  United  States  in  the  case  of  CaH- 
for  Ilia  r.  Central  Pacijic  R.  R.  Co. ,  and  other  railroad  com- 
panies. 127  IT.  S.  1.  In  that  case  the  State  of  California 
had  attempted  to  tax  the  "franchise"  of  the  railroad  com- 
pany, and  the  latter  set  up  that  it  had  franchises  from 
the  general  government,  granted  under  certain  well-known 
acts  of  Congress,  which  the  State  had  no  jurisdiction  to 
tax.  The  decision  of  the  court  — from  which  there  was  no 
dissent  —  was  delivered  by  Mr.  Justice  Bradley  in  a  very 
elaborate  opinion,  and  we  have  space  here  only  to  quote 
the  vital  parts  of  it  on  the  question  before  us.  Having 
concluded  that  the  railroad  company  had  certain  franchises 
from  the  general  government,  the  court  say :     "Assuming 
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that  the  Central  Pacific  Railroad  Company  had  received 
the  important  franchise  referred  to,  by  the  grant  of  the 
United  States,  the  question  arises  whether  they  are  legiti- 
mate subjects  of  taxation  by  the  State.  They  were  granted 
to  the  company  for  national  purposes  and  to  subserve 
national  ends.  It  seems  very  clear  that  the  State  of  Cali- 
fornia can  neither  take  them  away,  nor  destroy  nor  abridge 
them  nor  cripple  them  by  onerous  burdens.  Can  it  tax 
them  ?  It  may  undoubtedly  tax  outside  visible  property 
of  the  company  situated  within  the  State.  That  is  a 
different  thing.  But  may  it  tax  franchises  which  are  the 
grant  of  the  United  States  ?  In  our  judgment  it  can- 
not. ♦  *  *  As  Chief  Justice  Marshall  said  in  Mc- 
OuUoch  V.  Maryland,  *the  power  to  tax  involves  the 
power  to  destroy.'  Recollecting  the  fundamental  principle 
that  the  Constitution,  laws  and  treaties  of  the  United  States 
are  the  supreme  law  of  the  land,  it  seems  to  us  almost  absurd 
to  contend  that  a.power  given  to  a  person  or  corporation  by 
the  United  States  may  be  subjected  to  State  taxation.  The 
power  conferred  emanates  from,  and  is  a  portion  of,  the 
government  that  confers  it."  And,  again,  the  court,  speak- 
ing of  the  taxation  of  a  franchise,  say :  ^^  It  has  no  limita- 
tion but  the  discretion  of  the  taxing  power.  The  value  of 
the  franchise  is  not  measured  like  that  of  property,  but 
may  be  ten  thousand  or  ten  hundred  thousand  dollars,  as 
the  Legislature  may  choose.  Or,  without  any  valuation  of 
the  franchise  at  all^  the  tax  may  be  arbitrarily  laid.  It  is 
not  an  idle  objection,  therefore,  made  by  the  company 
against  the  tax  imposed  in  the  present  case."  Under  this 
decision,  therefore,  it  is  entirely  clear  that  if  the  appellant 
is  an  instrument  of  the  national  government,  within  the 
meaning  of  McCulloch  v.  Ma/ryland^  4  Wheat.  816,  or  has 
franchises  granted  by  that  government  for  national  pur- 
poses, then  the  tax  involved  in  the  case  at  bar  cannot  be 
maintained. 

The  remaining  question  of  importance  is  this :    Are  the 
relations  of  appellant  to  the  national  government,  and  its 
derived  therefrom,  of  such  character  as  to  bring 
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it  within  the  principles  of  the  case  above  cited  ?  We  think 
tiiat  the  deoisions  of  the  Supreme  Court  of  the  United 
States  answer  this  question  in|the  affinnative.  Indeed,  tbe 
Tery  case  of  CaiiforrUa  v.  Central  Pacific  R.  R.  Co.,  197  U. 
S.  1,  to  which  we  have  [just  referred,  seeras  to  be  itself  a 
determination  of  the  point  in  favor  of  appellant ;  for  a  com- 
parison  of  the  railroad  acts  which  were  held  in  that  case  to 
have  conferred  franchises  upon  the  railroad  company,  with 
the  act  of  July  24,  1866,  respecting  telegraph  companies 
(hereinbefore  mentioned),  shows  that  the  difference  between 
the  rights  and  powers  granted  in  the  two  instances  is  a  dif- 
ference of  degree  only,  and  not  of  kind.  An  interstate 
railroad  is  a  thing  of  more  magnitude,  and  has  greater 
financial  and  commercial  value,  than  an  interstate  line  of 
wires  and  poles  used  for  telegraphy.  The  transportation 
of  troops  and  munitions  of  war  Is,  no  doubt,  a  thing  of 
graver  importance  than  the  transmission  of  telegraph  mes- 
sages  ;  but  the  latter  has  become,  also,  an  absolute  necessity 
to  the  proper  administration  of  the  national  government, 
either  in  peace  or  war.  If,  therefore,  asjwas  held  in  the 
decision  last  mentioned,  the  rights,  privileges,  and  powers 
conferred  fay  Congress  on  the  railroad  company  constitute 
franchises  which  a  State  cannot  tax,  it  seems  impossible  to 
escape  the  conclusion  that  the  rights,  privileges  and  powers 
thus  conferred  upon  the  appellant  also  constitute  such 
franchises. 

But  the  Supreme  Court  of  the  United  Statee  has  had 
occasion  to'declare  the  character  and  position  of  the  appel- 
lant, with  respect  to  the  question  here  involved,  in  cases  in 
which' the  appellant  itself  was  a  party  to  the  record. 

In  December,  1866,  the  Legislature  of  Florida  passed  an 
act  granting  to  the  Pensacola  Telegraph  Company  "  the 
sole  and  exclusive  right  and  privilege"  of  maintaining  lines 
of  electric  telegraph  through  certain  parts  of  that  State. 
There  was  nothing  in  the  State  Constitution  of  Florida 
which  prohibited  its  Legislature  from  granting  such  exclu- 
sive privileges  within  ite  own  jurisdiction.  Afterwards  a 
certain  railroad  company  granted  the  right  to  erect  a  tele- 
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gn^h  line  along  its  right  of  way,  to  the  Western  Union 
Telegraph  Company,  the  appellant  in  the  case  at  bar.     The 
latter  [company  had  commenced  the  erection  of  the  line 
when  the  said  Pensacola  Company  commenced  an  action  in 
the  United  States  Circuit  Court  to  enjoin  the  work^  on 
account  of  its  alleged  exclusive  right  under  said  act  of  the 
Legislature  of  Florida,  \ritfa  which  the  proposed  line  of  the 
Western  Union  Company  competed.    The  action  was  dis- 
missed in  the  Circuit  Court,  and  an  apx)eal  was  taken  by 
the  Pensacola  Company  to  the  Supreme  Court  of  the  United 
States,  where  the  judgment  was  affirmed.    Pensacola  TeL 
Co.  r.  Western  Union  TeL  Co.,  96  U.  S.  1.    The  case  was 
elaborately  argued  by  counsel  and  thoroughly  considered 
by  the  court,  Mr.  Justice  Field  delivering  a  very  able  and 
exhaustive  dissenting  opinion.    The  opinion  of  the  court 
was  delived  by  Chief  Justice  Waite,  and  is  too  lengthy  to 
be  quoted  here.     It  was  decided,  however  (in  brief)  that 
the  said  act  of  July  24,  1886,   ^^  to  aid  in  the  construction 
of  telegraph  lines,"  etc.,  was  a  legitimate  and  proper  exer- 
cise by  Congress  of  the  power  ''to  regulate  commerce  vrith 
foreign  nations  and  among  the  several  States,"  and  ^*to 
establish  post  offices  and  post  roads;"  that  the  powers 
given  to  and  accepted  by  the  Western  Union  Telegraph 
Company  cannot  be  obstructed  by  State  legislation;  and 
that  said  act  extends  not  only  to  such  post  roads  as 
are  on  the  public  domain,  but  to  ''any  of  the  military  or 
post  roads  of  the  United  States  which  have  been,  or  may 
hereafter  be,  declared  such  by  act  of  Congress."  The  court 
say,  among  other  things,  as  follows :    "It  is  not  necessary 
now  to  inquire  whether  Congress  may  assume  the  telegraph 
as  part  of  the  postal  system,  and  exclude  all  others  from  its 
use.    The  present  case  is  satisfied  if  we  find  that  Congress 
has  power,  by  appropriate  legislation,  to  prevent  the  States 
from  placing  obstructions  in  the  way  of  ^its  usefulness." 
And  the  power  of  a  State  to  tax  its  "franchise  "  to  an  un- 
limited extent  would  seem  to  be  about  as  e£Fective  a  means 
us  could  be  imagined  of  '^placing  obstructions  in  the  way 
of  its  usefulness." 
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Bat  Telegraph  Co.  r.  Texas,  105  II.  S.  460,  is  still  a 
more  pointed  case  in  favor  of  appellant's  contention.  In 
that  case  the  Legislature  of  Texas  had  passed  a  statute 
providing  that  every  telegraph  company  doing  bnsiness 
in  the  State  shoald  pay  a  certain  tax  for  every  message 
sent  by  it ;  and  the  Western  Union  Telegraph  Compaoy, 
appellant  in  the  case  at  bar,  having  refused  to  pay  taxes 
onder  said  statnte,  basing  its  defense  on  said  act  of  Con- 
gress of  July  24,  1866,— judgment  had  been  recovered 
against  it  in  the  State  coart  for  the  amount  of  such  taxes. 
But  on  a  writ  of  error  .the  judgment  was  reversed.  Here 
was  a  case  almost  impossible  to  be  distinguished  from  JUc- 
OiUloch  V.  Maryland,  4  Wheat.  816.  The  court  in  its 
opinion,  delivered  by  Chief  Justice  Waite,  among  other 
things,  say  :  *'  In  Pensacoia  IH.  Co.  t.  Western  V.  Tel. 
Co,f  96  U.  3.  1,  this  court  held  that  the  telegraph  was  an 
instratuent  of  commerce,  and  that  telegraph  companies 
were  subject  to  the  regulating  power  of  Congress  in  respect 
to  their  foreign  and  interstate  bnsiness.  A  telegraph  com- 
pany occupies  the  same  relation  to  commerce,  as  a  carrier 
of  messages,  that  a  railroad  company  does  as  a  carrier  of 
goods.  Both  companies  are  instmrnents  of  commerce,  and 
their  business  is  commerce  Itself."  The  opinion  then  refers 
to  rights  held  by  the  said  telegraph  company  under  the  said 
act  of  Congress  by  which  it  became  a  "  government  agen> ;" 
and  then,  referring  to  the  said  tax  attempt«d  to  be  levied 
on  its  messages  by  the  State  of  Texas,  says:  "As  such, 
so  far  as  it  operates  on  private  messages  sent  out  of  the 
State,  it  is  a  regulation  of  foreign  and  interstate  commerce, 
and  beyond  the  i>ower  of  the  State.  Ttiat  is  fully  estab- 
lished by  the  cases  already  cited.  As  to  the  government 
messages,  it  is  a  tax  on  the  means  employed  by  the  govern- 
ment of  the  United  States  to  exercise  its  constitutional 
powers,  and  therefore  void.  It  was  so  decided  in  McOuZloch 
T.  Maryland,  4  Wheat.  316,  and  has  never  been  doubted 
stnoe."  And  thus  in  that  case  the  Western  Union  Tele- 
graph Company  is  put  in  exactly  the  same  class  with  the 
United  States  Bank  in  McOuUoch  v.  Maryland,  4  Wheat. 
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316.  With  respect  to  the  last  named  case,  we  stated 
before  that  there  was  in  principle  no  difference  between 
a  stamp  tax  on  the  notes  of  the  United  States  Bank  and 
a  general  tax  upon  its  "franchise."  But  it  is  to  be  ob- 
serred  further  on  that  subject  that  the  statute  of 
Maryland  imposing  the  stamp  tax  provided  that  the  bank 
**may  relieve  itself  from  the  operation  of  the  provision 
aforesaid  by  paying  annually,  in  advance,  to  the  treasurer 
of  the  Western  Shore,  for  the  use  of  the  State,  the  sum  of 
$15,000."  See  act  on  page  319,  4  Wheaton's  Rep.  And  so 
the  bank  might  have  avoided  the  purchase  of  stamped 
paper  on  which  to  issue  its  notes  by  simply  paying  a  lump 
sum  annually,  and  that  would  have  been  the  paying  of  a 
tax  npon  its  right  to  carry  on  its  operations — upon  its 
franchise.  And  if  the  court  had  seen  any  substantial  differ- 
ence between  the  two  methods  of  accomplishing  the  same 
thing,  it  would  have  told  the  bank  that  it  had  no  cause  to 
complain  of  the  illegal  stamp  tax,  because  that  could  have 
been  avoided  by  the  payment  of  the  legal  franchise  tax. 
Suppose  that  the  statute  of  Maryland  had  made  no  men- 
tion of  a  stamp  tax,  and  had  simply  required  the  annual 
tax  of  $15,000,  does  any  oiie  suppose  that  in  such  event  the 
great  opinion  of  Chief  Justice  Marshall  would  never  have 
been  written,  to  become  the  broad  and  sure  foundation  for 
subsequent  judicial  decision  in  the  realm  of  constitu- 
tional law? 

The  only  decision  of  the  United  States  Supreme  Court 
which  can  be  invoked  vdth  any  plausibility  in  favor  of  the 
validity  of  the  tax  here  involved  is  to  be  found  in  the  case 
of  Western  Union  TeL  Co.  r.  MasscichusetiSf  125  U.  S. 
590.  An  analysis  of  the  case,  however,  shows  it  to  be 
entirely  consistent  vdth  the  decisions  and  views  hereinbefore 
cited  and  expressed.  In  that  case  certain  taxes  levied 
against  appellant  herein,  under  certain  statutes  of  the  State 
of  Massachusetts,  were  «pheld ;  and  it  is  true  that  in  those 
statutes  the  worda  ^^ corporate  franchise"  are  used.  But 
4MI  examination  of  those  statutes  will  show  that  the  taxes 
there  involved  were  levied  upon  the  property  of  the  com- 
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pany^,  and  not  upon  its  franchise ;  and  tSie  opinion  deliv- 
ered shows  that  such  was  the  nnderstanding  of  the  court. 
When  in  a  statute  a  certain  thing  is  particnlarly  described, 
60  as  to  clearly  identify  it,  the  character  of  the  thing  is  not 
changed  by  a  misnomer.  The  Mafisachnsetts  statutes,  with 
which  the  conrt  was  dealing,  may  be  found  in  fall  on  pages 
fiSl  to  63S  of  126  IT.  S,  They  contain  in  detail  a  long  and 
somewhat  complicai»d  plan  for  the  assessment  Mid  taxa- 
tion of  corporations.  The  general  scheme  is  that  each  cor- 
poration shall  return  annually  to  the  tax  commissioner  the 
amonnt  of  its  capital  stock,  with  its  par  and  market  valne, 
and  also  a  list  of  strnctares,  works,  machinery,  real  estate, 
etc. ;  railroad  and  telf^raph  companies  shall  also  retam 
the  whole  l«igth  ot  their  lines,  and  tiieir  length  oatside 
of  the  State ;  the  commissioner  is  to  ascertain  from  the 
retoniB,  oc  otherwise,  the  tone  market  ralne  of  the  shares 
of  the  corporation,  and  to  estimate  therefrom  the  fair  cash 
Tilne  of  all  of  said  shares  constitatiog  its  capital  stock ;  he 
is  also  to  ascertain  and  determine  the  ralne  and  unoant  of 
all  real  estate,  machinery,  etc.,  owned  by  the  corporation; 
then  from  the  aggregate  ralae  of  the  shares  of  capital  stock, 
ascertained  as  af(n«said,  a  great  many  deductions  are 
to  be  made,  and,  in  'case  of  railroad  and  telegraph  eom- 
paniee  having  lines  running  beyond  the  State,  there  is  to  be 
deducted  "such  portion  of  the  whole  value  of  their  capital 
stock,  ascertained  as  aforesaid,  as  is  proportioned  to  the 
length  of  riiat  part  of  tixeir  line  lying  without  the  common- 
wealth," and  also  an  amonnt  equal  to  the  value  of  certain 
property  located  within  the  State,  and  subject  to  local  taxa- 
tion ;  and  the  corporation  is  to  pay  a  tax  on  such  part  of 
the  value  of  the  oi^ital  stock  as  remains  after  all  the 
deductions  are  made.  It  thus  appeata  that  these  statutes 
—  of  which  Uta  forgoing  is  a  mere  summary  ~~  undertake 
to  provide  a  just  and  equitable  mode  by  which  the  taxable 
property  of  a  corporation  shidl  be  ascertained,  aooording  to 
bosineaa  principles  and  usual  methods  ot  valuation  and 
-appraisement ;  and  that  mode  is  radically  and  entirely  dif- 
erent  from  the  unlimited  irresponsible  taxation  of  a  "  fran- 
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chiae,"  without  regulation  or  condition,  and  without  anj 
necessary  consideration  of  property  values  or  recognized 
rules  of  assessment,  such  as  we  find  in  the  case  at  bar.  The 
tax  under  the  Massachusetts  statutes  was  a  tax  on  property y 
and  so  the  court  clearly  holds.  Counsel  for  the  telegraph 
company  in  that  case  argued  that  the  tax  was  upon  the 
franchise,  and  therefore  void;  and  the  court  said  upon 
that  point  as  follows:  *'The  argument  is  very  much 
pressed  that  it  is  a  tax  upon  the  franchise  of  the  company, 
which  franchise  being  derived  from  the  United  States  by 
virtue  of  the  statutes  above  recited,  cannot  be  taxed  by  a 
State  ;  and  counsel  for  api)ellant  occasionally  speak  of  the 
tax  authorized  by  the  law  of  Massachusetts  upon  this  as 
well  as  all  other  corporations  doing  business  within  its  terri- 
tory, whether  organized  under  its  laws  or  not,  as  a  tax  upon 
their  franchises.  But  by  whatever  name  it  may  be  called, 
as  described  in  tTie  laws  of  Massachusetts^  it  is  essentially 
an  excise  upon  the  capital  of  the  corporation.  The  laws  of 
that  commonwealth  attempt  to  ascertain  the  just  amount 
which  any  corporation  engaged  in  business  within  its  limits 
shall  pay  as  a  contribution  to  the  support  of  its  govern- 
ment upon  the  amount  and  nalue  of  the  capital  so  employed 
by  it  therein."  The  court  further  isay  that  the  rights  con- 
ferred on  the  company  by  the  said  act  of  Congress  do  not 
exempt  it  from  the  "  ordinary  burdens  of  taxation,"  and 
that  it  is  ^^  liable  upon  its  real  or  personal  property  as  any 
other  person  would  be ; "  and  referring  to  Telegraph  Co. 
v.  Texa^^  supra^  it  quotes  the  expression  of  Chief  Justice 
Waits  that  ^'  its  property  in  the  State  is  subject  to  taxa- 
tion the  same  as  other  proi>erty."  Again  the  court  say : 
^^The  tax  in  the  present  case,  though  nominally  upon  the 
shares  of  the  capital  stock  of  the  company,  is,  in  effect,  a 
t  ax  upon  that  organization  on  account  of  property  owned 
and  used  by  it  in  the  State  of  Massachusetts."  We  think, 
therefore,  that  the  decision  is  clearly  to  the  point  that  the 
thing  there  sought  to  be  taxed,  "  as  described  in  the  laws 
of  Massachusetts,"  was  not  ^^  franchise,"  but  property  in 
the  ordinary  sense,  ^^by  whatever  name  it  may  be  called." 
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Under  this  view  the  case  is  entirely  consistent  with  those  of 
California  V.  Railroad  Companies,  127  U.  S.  I,  and  with 
the  Pensacola  case  and  the  Texas  case,  above  cited  ;  other- 
wise, it  is  impossible  to  reconcile  it  with  those  cases. 
Moreover,  ia  the  Massachusetts  case,  the  statntes  provided 
that  if  the  telegraph  company  failed  to  pay  the  taxes,  it 
should  be  enjoined  from  doing  Imsiness,  and  the  decree  of 
the  lower  court  had  awarded  an  injunction  ;  but  the  Sopreme 
Court  reversed  that  part  of  of  the  decree,  and  held  that  the 
provision  in  the  statntes  for  an  injunction  was,  as  against 
appellant,  void,  thus,  in  effect,  recognizing  the  rights  of 
the  appellant  under  the  said  act  of  Congress  as  they  had 
been  declared  in  the  other  decisions  hereinbefore  cited.  The 
case  of  MasaachusettB  r.  Western  Union  Tti.  Co.,  141 
U.  S.  40,  also  cited  by  respondent,  is  the  same  practically, 
as  the  case  in  126  U.  S.,  which  we  have  just  been  reviewing. 
It  must  be  remembered  that  it  has  never  been  held  in  any 
of  the  cases  that  the  property  of  a  corporation  holding 
national  franchisee  was  not  anbject  to  State  taxation.  In 
McOuUooh  V.  Maryland,  4  "WTieat.  316,  the  court  say: 
"  This  opinion  does  not  deprive  the  Stat^  of  any  resources 
which  they  originally  possessed.  It  does  not  extend  to  a  tax 
paid  by  the  real  property  of  the  bank  in  common  with  the 
other  real  projierty  within  the  State. 

From  the  foregoing  decisions  and  views,  we  are  of  opin- 
ion that  the  taxes  sought  to  be  recovered  in  this  case  were 
beyond  the  power  of  the  Stattj  to  levy,  and  therefore  void. 

The  judgment  ia  reversed,  with  direction  to  the  Superior 
Court  to  dismiss  the  action, 

Pattekson,  J.,  Harrison,  J.,  Gaeoutte,  J,,  and  Db- 
Haven,  J.,  concurred. 

Non.— S«e  note  u>  next  cose. 
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Postal  Telegraph  Cable  Company  v.  Wibt  Adams, 

State  Reyenue  Agent. 


Court,  Dee.  ^  1S93. 
(71  Mias.  665.) 
Taxation  or  telbobaph  oompant. — Intebstatb  oomkebchl 

The  imposition  by  a  State  of  a  priyilege  tax  upon  all  telegraph  oompaniea  . 
having  lines  within  the  state  and  based  upon  the  number  of  miles  of  such 
lines,  in  lieu  of  all  other  taxes,  State,  oountj  or  munioipal,  and  amount* 
ing  to  less  than  an  ad  valorem  tax  on  visible  property  of  a  given  com- 
pany, does  not  violate  the  constitutional  rights  of  the  company  as  an 
instrument  of  interstate  commerce. 

The  following  decisions  of  the  United  States  Supreme  Court,  reported  in 
this  series,  are  cited  in  the  opinion,  and  criticized  as  irreconcilable  witik 
each  other :  Pensacola  Tel.  Co.  v.  W.  U.  Tel.  Co.,  vol.  1,  p.  260;  Tel.  Co. 
V.  Texas,  vol.  1,  p.  878 ;  Leloup  v.  Port  of  Mobile,  vol.  2,  p.  79 ;  W.  U. 
TeL  Co.  V.  Atty.'OenL  of  Maee.,  voL  2,  p.  67;  SU  Louuy.  W.  U.  TbL 
Co.,  ante,  p.  102. 

Appeal  by  defendant  from  judgment  rendered  by  Cir- 
cnit  Court,  Hinds  county.    Facts  stated  in  opinion. 

a.  S.  Ouernseyy  Mordecai  &  Oadsdeu  and  Brame  S 
Alexander^  for  appellant. 

Williamson  &  Pottery  for  appellee. 

Woods,  J.,  delivered  the  opinion  of  the  court:  This 
action  was  instituted  by  the  revenue  agent  of  the  State  for 
the  recovery  of  a  privilege  tax  alle^d  to  be  due  by  the 
appellant  for  the  years  1888  and  1889,  under  section  686, 
Code  of  1880,  and  the  amendment  thereto  contained  in  sec- 
tion 1,  ch.  8,  act  of  1888.  Under  the  statute  thus  amended, 
among  other  provisions,  we  find  this  language : 
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A  tez  on  prrrilecM  is  levied  as  followB,  to  wit :  Od  each  telegraph  com- 
paor  opetMing  1,000  miles  or  more  which  Bhall  be  in  lien  of  other  State, 
ooanty  or  municipal  taxes,  |8,000i  *  *  *  on  each  telegraph  company 
(^•nUliig  leea  than  1,0D0  miles  o(  wire,  for  eaoh  mile  of  wire,  (1.00. 

'The  declaration  alleges  that  the  appellant  operated,  in 
the  aggregate,  daring  the  years  named,  301.2d  miles  of 
wire  la  the  State  of  Mississippi,  and  waa,  therefore,  under 
the  statute,  liable  for  a  tax  of  $391.28  for  each  year  named. 

It  will  be  thus  seen  at  once  that  this  is  a  tax  imposed 
upon  a  telegraph  company,  in  lieu  of  all  others,  aa  a  privi- 
lege tax,  and  its  amoant  is  graduated  according  to  the 
amount  and  value  of  the  property  measured  by  miles.  It  is 
to  be  noticed  that  it  is  i4  lieu  of  all  other  taxes.  State, 
county,  municipal.  The  reasonableness  of  the  imposition 
appears  in  the  record,  as  shown  by  the  second  count  of  the 
declaration  and  its  exhibits,  whereby  the  appellant  seems 
to  be  hardened  in  this  way  with  a  tax  much  less  than  that 
which  would  be  produced  if  its  property  had  been  subjected 
to  a  single  ad  valorem  tax. 

The  pleafi  bring  in  question  the  validity  of  our  statute, 
and  aver  its  conflict  with  the  interstate  commerce  clause  of 
the  Constitution  of  the  United  States. 

The  record  presents  a  federal  question,  and  we  acknowl- 
edge ourselves  bound  to  follow  the  decisions  of  the  court 
of  last  resort  of  the  United  States,  if  that  court  shaU  be 
found  to  have  adjudicated  it.  Oar  difficulty  arises  from 
our  inability  to  say  with  confidence  what  the  Supreme 
Court  of  the  United  States  has  finally  determined  in  cases 
of  like  character.  The  reported  opinions  of  that  court  are 
so  irrecoDcUable  in  their  variances  and  seeming  conflicts,  in 
our  view,  that  it  is  with  diffiderjce  that  the  impartial  stu- 
dent can  affirm  what  will  or  will  not  follow  in  any  given 
state  of  case.  If  the  line  of  decision  adopted  in  Pensitcola 
TH.  Co.  T.  Western  Union  Tel.  Co.,  96  U.  S.  1 ;  Western 
Union  TeL  Co.  v.  Texas,  105  ib.  460 ;  Gloucester  Ferry 
Co.  v.  Pennsylvania,  114  ib.  196 ;  PicJcard  v.  Pullman 
Southern  Car  Co.,  117  ib.  34;  Rabbins  y.  Taxing  Dist., 
laO  ib.   489 ;  Ltimtp   r.   Port  of  Mobile.,  127   ib.    640 ; 
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Orvicher  ▼.  Kentucky,  141  ib.  47,  stood  alone,  the  settle- 
ment of  the  controversy  in  the  case  at  bar  wonld  be  made 
withont  great  difficalty,  in  accordance  with  the  contention 
of  the  appellant.  Bnt  the  numerous  other  casefi,  decided 
by  the  same  great  tribunal,  in  which  was  involved  the  same 
or  like  questions  as  are  to  be  found  in  those  just  named, 
and  in  which  contrary  views  seem  to  have  been  apheld, 
involves  the  controvemy  in  mnch  apparent,  and,  as  we 
think,  some  real  difficulty.  If  we  had  for  our  guidance 
only  the  other  lines  of  decisions,  embracing  State  Tax  on 
Railway  Gross  Receipts,  16  Wall,  281 ;  Osborjie  v.  Mobile, 
16  ib.  479  ;  Wiggins  Ferry  Co.  v.  East  ^.  Louis,  107  U. 
S.  36S  ;  Wegtem  Union  TeL  Co,  v.  Mttssaehttsetts,  135 
ib.  530;  Maine  v.  Grand  Trunk  Ry.  Co.,  142  ib.  217. 
Fi(^lin  V.  Shelby  County,  145  ib.  1 ;  St.  Louis  w.  Western 
Union  Tel,  Co.,  148  ib.  92,  the  right  of  the  revenue  agent 
of.  the  State  to  maintain  this  suit  anccessfnlly  wonld  seem 
to  be  well  established  in  accordance  with  the  views  of 
counsel  for  appellee. 

If  from  generalization  we  descend  to  detail,  the  confoaion 
that  prevails  in  the  decisions  of  the  court  whose  lead  we 
are  bound  to  follow  touching  interstate  commerce  will  be 
seen  at  once,  and  their  confnsion  will  deepen  on  protracted 
examination . 

In  the  case  of  Telegraph  Co.  v.  Tixas,  supra,  Mr.  Chief 
Justice  Waitb,  speaking  for  a  nnanimons  court,  said: 
"  The  Western  Union  Telegraph  Company  having  accepted 
the  restrictions  and  obligations  of  this  provision  by  Congress, 
occupies  in  Tesas  the  position  of  an  instrument  of  foreign 
and  interstate  commerce  and  of  a  government  agent  for  tJhe 
trauBmission  of  messages  on  public  business.  Its  property 
in  the  State  is  subject  to  taxation,  the  same  as  other  prop- 
erty, and  it  may  undoubtedly  be  taxed  in  a  proper  way  on 
account  of  its  occupation  and  business."  This  very 
langoage  of  the  then  chief  justice  is  quoted  with  approba- 
tion in  Telegraph  Co,  r.  Massachusetts,  125  V.  S..  by  Hr. 
Justice  Miller,  speaking  for  an  undivided  court.  It  is 
unqualifiedly  declared  in  these  two  cases  that  the  telegraph 
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case  of  Leloup  v.  Port  q^J/bfti'Z^,— indulges  the  remark  tliat 
the  Osborne  Case  woald  not  be  decided  otherwise. 

Again,  in  the  case  of  Gloucester  Ferry  Co.  v.  Pennsyla- 
tania^  114  U.  S.  196,  it  was  held  that  the  transporta- 
tion of  passengers  and  freight  for  hire  by  a  steam  ferrjr 
across  the  Delaware  river  from  New  Jersey  to  Philadelphia 
by  a  New  Jersey  corporation  is  interstate  commerce,  and 
not  subject  to  taxation  by  the  State  of  Pennsylvania ;  while 
in  Wiggins  Ferry  Co.  v.  Bast  St.  Louis,  107  U.  S.  866,  the 
court  holds  that  the  State  has  the  power  to  impose  a  license 
fee  upon  ferry-keepers  living  in  the  State  for  boats  which 
they  own  and  use  in  conveying  from  a  landing  in  the  State, 
passengers  and  goods  across  a  navigable  river  to  a  landing 
in  another  State. 

Once  more,  Pickard  v.  Pullman  Southern  Car  Co.^  117 
U.  S.  34  ;  ZOoup  v.  Mobile,  127  U.,  S.  640  ;  and  Norfolk 
A  Southern  Railroad  Co.  v.  Pennsylvania,  136  U.  S.  114, 
in  no  doubtful  terms  deny  to  the  States  the  right  to  imi)ose 
a  license  tax  on  any  agency  employed,  even  partially,  in 
interstate  commerce ;  but,  on  the  other  hand,  Telegraph 
Co.  w.  MassachtisettSf  126  U.  S.  630,  and  Maine  v.  Or  and 
Trunk  Railway  Co.,  142  U.  S.  217,  unmistakably  uphold 
a  tax  imposed  upon  a  railway  company  engaged  partially 
in  interstate  commerce,  for  the  privilege  of  exercising  ito 
franchise.  It  is  true  the  amount  of  these  privilege  taxes  is 
arrived  at  by  the  ascertainment  of  the  earnings  of  the  railway 
company  within  the  State,  and  by  the  ascertainment  of  the 
valuation  of  the  property  within  the  State,  in  the  tele- 
graph company  case  ;  but  they  are,  by  the  very  terms  of 
the  statutes  of  the  two  States  imposing  them,  in  the  one 
case  *'  an  annual  excise  tax  for  the  privilege  of  exercising 
its  franchise  in  this  State,  which,  with  the  tax  provided  for 
in  section  one,  shall  be  in  lieu  of  all  taxes  upon  such  rail- 
road, its  property  and  stock,"  and,  in  the  other,  '*a  tax 
upon  its  corporate  franchises  at  a  valuation  thereof  equal 
to  the  aggregate  value  of  the  shares  in  its  capital  stock." 
In  the  case  of  the  Telegraph  Company  r,  Massachti- 
setts,  126  U.  S.,  it  is  to  be  observed  that  the  tax  was  not 
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upon  the  franchises  of  a  domestic  corporation,  bnt  npon 
those  of  a  foreign  one,  the  Western  Union  Tele^i^ph  Com- 
pany, a  New  York  corporation,  and  one  employed  in  inter- 
state  commerce,  and  employed  as  a  governmental  agency  also. 
It  is  no  answer  to  the  contention  that  these  were  privilege 
taxes,  taxes  npon  the  exercise  of  franchises,  to  assert  that 
tiiey  were  really  taxes  levied  npon  the  property  of  the  cor- 
poration. They  are  distinctly  declared  to  be  taxes  on  cor- 
porate franchises,  taxes  for  the  privilege  of  exercising 
corporate  franchises,  and  the  mere  fact  that  the  State 
adopted  one  method  or  another  of  fixing  the  amount  of  the 
tax  is  of  no  real  valne  in  the  discussion.  The  question  in- 
volved is  not  that  fof  amount  or  method  of  ascertaining 
amount,  but  the  validity  of  the  tax  itself,  in  any  amount, 
ascertained  in  any  way. 

Are  we  mistaken  in  declaring  that  the  decisions  of  the 
Supreme  Court  of  the  United  States  are  not  concordant  on 
this  most  perplexing  subject?  We  support  ourselves  in 
our  perplexity  by  quoting  the  itanguage  of  Mr.  Justice  Mil- 
LBB  in  Fargo  v.  Michigan^  121  U.  S.  230.  Speaking  on 
this  very  subject,  the  learned  judge  said :  *' With  reference 
to  the  utterances  of  this  court,  until  within  a  very  short 
time  past,  as  to  what  constitutes  commerce  among  the  sev. 
eral  ^States,  and  as  to  what  enactments  by  the  State  Legisla- 
ture are  in  violation  of  the  constitutional  provision  on  that 
subject,  it  may  be  admitted  that  the  court  has  not  always 
employed  the  same  language,  and  that  all  of  the  judges  of 
the  court  who  have  written  opinions  for  it  may  not  have 
meant  precisely  the  same  thing."  It  appears  to  us  that  it 
is  just  and  altogether  decorous  now  to  say  that  repeated 
and  careful  study  of  the  decisions  between  121  and  148  U.  S. 
will  warrant  us  also  in  again  asserting  that  the  language 
employed  by  the  court  in  the  more  recent  cases  of  this 
character  has  not  been  the  same,  and  that  the  judges  who 
have  written  the  later  opinions  have  not  meant  precisely 
the  same  thing.  Unable,  then,  to  say  certainly  what  the 
judgment  of  the  Supreme  Court  of  the  United  States  would 
be  in  the  case  in  hand  if  presented  to  it,  we  feel  at  liberty 
to  decide  ^the  controversy  according  to  our  own  views  of 
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what  is  right  on   the  facts   disclosed — views   not  unan- 
nounced in  that  tribunal  whose  final  word  is  law. 

This  is  the  case  of  a  foreign  corporation  admitted  to  the 
use  and  enjoyment  of  its  corporate  franchises  in  our  State 
upon  terms  of  perfect  equality  with  all  others.  It  is  freely 
permitted  to  engage  in  the  vast  and  various  employments 
connected  with  its  business ;  it  has  the  use  and  enjoyment 
of  the  country  highways  of  the  State,  and  the  streets  of  our 
Tillages,  towns  and  cities,  for  the  planting  of  its  i>ole8  and 
the  construction  of  its  lines ;  and  it  has  the  care  and  pro- 
tection of  our  laws  and  government.  In  return  the  State 
claims  the  right  to  treat  it  as  she  treats  similar  corporations 
chartered  by  her  own  authority.  She  asserts  her  authority 
to  tax  the  exercise  of  its  franchises  in  her  midst  as  she  does 
all  others,  domestic  as  well  as  foreign  corporations.  The 
State  may  tax  its  property  as  she  does  all  other  property  of 
persons  or  corporations  within  her  limits.  She  may  tax 
the  exercise  of  its  franchises  within  her  borders,  and  under 
the  shelteriDg  protection  of  her  laws  and  government, 
and  no  foreign  corporation  may  arrogantly  assume  any 
superiority  over  her  domestic  corporations.  The  privilege 
tax,  the  tax  on  the  business,  the  occupation,  the  tax  on  the 
exercise  of  franchises,  may  be  incidentally  burdensome  to 
interstate  commerce.  It  does  affect  the  business  somewhat, 
and  inevitably;  but  so  does  an  ad  valorem  tax  on  the 
property  employed  in  such  commerce.  It  subtracts  that 
much  from  the  sum  total  engaged  in  the  traffic.  So  does  the 
tax  on  gross  receipts,  as  in  the  case  of  State  Ta^D  an  Railway 
Gross  Receipts^  15  Wall ;  so  does  the  tax  for  the  privilege 
of  exercising  its  franchises  by  a  railroad  company  in  any 
State,  ascertainable  and  determinable  by  the  amount  of  its 
gross  transportation  receipts,  scaled  as  required  in  Maine 
V.  Grand  Trunk  Hailway  Co.,  142  U.  S.  Every  tax  is  a 
burden,  and  to  the  extent  imposed  is  an  interference  with 
the  pursuit  or  business  upon  which  it  is  laid.  If  the  busi- 
ness is  partially  interstate  commerce,  then  that  commerce 
is  incidentally  affected  and  interfered  with  by  every  tax  of 
any  nature  whatever  that  may  be  levied  on  it. 
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In  the  case  at  bar  there  ia  no  direct  burden  Tix>on  interstato 
eommerce.  There  ia  no  further  interference  with  it  than 
wi]I  be  found  necessarily  to  result  from  the  imposition  of 
ftny  harden  of  taxation  in  any  shape.  For  the  use  nnd 
occupation  ol  the  public  roads  of  this  3tate,  for  protection 
of  ite  lawi  and  government  in  the  exercise  of  ita  franchises, 
knd  aa  Its  reasonable  and  proper  contribution  for  the  sup- 
port of  the  government  whose  care  and  shelter  it  enjoys, 
the  State  has  imposed  a  privilege  tax,  ascertainable  and 
determinable  by  the  number  of  miles  of  wire  in  this  State, 
in  lien  of  all  other  taxes,  and  in  an  amount  less  than  an  ad 
taloreTn  tax  on  its  visible  property  would  yield.  The 
Appellant  is  reasonably  required  to  pay  what  is  called  a 
privilege  tax,  but  it  is  a  tax  in  lieu  of  all  ad  valorem  and 
other  taxes.  State,  county  and  municipal,  on  property  in 
this  State.  The  State  has  chosen  to  impose  a  smaller 
burden  than  she  might  have  done,  unquestionably,  if  the 
proi>erty  of  the  appellant  had  been  subjected  to  the  same 
rate  of  taxation  as  all  other  property  whose  silus  is  within 
her  borders.  By  the  imposition  of  a  certain  tax  per  mile 
on  the  lines  wholly  within  her  limits,  the  State  secures  from 
appellant  that  whirh  appears  certainly  not  to  be  a  sum  in 
excess  of  the  amount  which  raipht  have  been  imposed  as  an 
ad  valorem  tax.  It  seems  to  us  that  this  position  is  sup- 
ported by  the  opinions  delivered  and  the  results  reached  in 
Osborne  v.  Mobife,  Telegraph  Company  v.  Massachusetts, 
Maine  v,  Orand  Trunk  Railway  Company,  FicMin  v. 
Shelby  County,  and  St.  Louis  v.  Western,  Union,  Telegraph 
CoTnpany,  not  to  mention  others  that  collaterally  yet 
powerfully  tend  in  the  same  direction. 

In  the  case  at  bar  there  is  no  taxation  of  messages,  inter- 
state and  other;  there  is  no  exclusion  or  attempted  excln- 
sion  by  State  law  of  a  goveinmental  agency,  or  a  foreign 
corporation,  partially  engaged  in  interstate  commerce ; 
there  is  no  taxation  which  interferes  with,  interrupts  or 
burdens  interstate  commerce.  There  is  a  moderate,  reason- 
able tax,  called  a  privilege  tax,  but  ascertainable  and  deter- 
minable by  the  amount,  and  necessarily  by  the  value,  of 
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the  appellant* B  proi)ert7y  lying  wholly  in  this  St^te,  imxKMed 
in  lieu  of  all  others ;  and  this  tax  burdens  and  interferes 
with  interstate  commerce  jnst  as  a  tax  on  each  telegraph 
pole  does,  as  in  the  case  of  St.  Louis  v.  Western  Union 
Telegraph  Co.  /  or  as  a  tax  on  corporate  franchises  whose 
valtie  is  ascertainable  and  determinable  by  value  of  the 
shares  of  capital  stock  proportioned  to  the  length  of  the 
telegraph  lines  in  the  State,  as  in  Telegraph  Co.  t.  Ma^sar- 
ehusetts;  or  as  an  annual  tax  for  the  privilege  of  exercis- 
ing corporate  franchises  whose  amount  is  to  be  determinAd 
by  the  gross  transportation  receipts,  measured  by  the 
intrastate  mileage  compared  with  the  total  length  of  the 
railway  within  and  without  the  State,  as  in  Maine  y.  Or  and 
Trunk  Railway  Co. 

We  adopt  the  language  of  Mr.  Justice  Millbb  in  deliT- 
ering  the  opinion  of  the  court  in  Western  Union  Telegraph 
Co.  V.  Massachusetts:  "While  the  State  could  not  inter- 
fere by  any  speciiic  statute  to  prevent  a  corporation  from 
placing  its  lines  along  their  post  roads,  or  stop  the  use  of 
them  after  they  were  placed  there,  nevertheless  the  com- 
pany receiving  the  benefits  of  the  laws  of  the  State  for  the 
protection  of  its  property  and  its  rights  is  liable  to  be  taxed 
ui)on  its  real  and  personal  property  as  any  other  p^son 
would  be.  It  never  could  have  been  intended  by  the  Con- 
gress of  the  United  States,  in  conferring  ui)on  a  corporation 
of  one  State  the  authority  to  enter  the  territory  of  another 
State,  and  erect  its  poles  and  lines  therein,  to  establish  the 
proposition  that  such  a  company  owed  no  obedience  to  the 
laws  of  the  State  into  which  it  thus  entered,  and  was 
under  no  obligation  to.pay  its  fair  proportion  of  the  taxes 
necessary  to  its  support,"  and  to  this  enlightened  and  jnst 
observation  we  unite  the  equally  enlightened  and  just 
observation  of  Mr.  Chief  Justice  Waite  in  Telegraph  Co. 
▼•  Teoeas  (quoted  with  approbation  in  the  long  subsequent 
case  of  Telegraph  Co.  r.  Massa^^htisettSf  136  U.  S.): 
"The  Western  Union  Telegraph  Company  having  accepted 
the  restrictions  and  obligations  of  this  provision  by  Con- 
gress, occupies  ia  Texas  the  position  of  an  instrument  of 
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foreign  and  interstate  commerce,  and  of  a  government  agent 
for  tbe  transmission  of  messages  on  public  bosiness.  Its 
property  in  t^e  State  is  sabject  to  taxation  the  same  as 
other  property,  and  it  may  nndonbtedly  be  taxed  in  a 
proper  way  on  account  of  its  occupation  and  business." 

Affirmed. 

HoTK.— In  the  oase  of  Wirt  AAamt,  State  Revenue  Agent,  v.  LoaitvBle, 
N.  O.  ±  Tex.  J^.  Co.,  MiBsisaippi  Sap.  Ct.,  Oct.  90,  18«8  (16  Bo.  R.  9SS),  ia 
wluoli  ibe  Muoe  atstnte  waa  under  oonsideration  as  in  the  fovegoing  caae, 
it  was  held  that  a  railroad  oompan  j-  whioh  operated  a  telegraph  line  merelj 
in  oonneotion  with  ita  train  service,  and  not  for  proHt,  was  not  liable  for 
taxKticHi  Diidar  the  statute,  aa  a  "telegraph  oompany  operating  •  •  • 
mDea  of  wire." 

"Bm  T^bt  of  States  to  tax  telegraph  oompanies,  as  affected  by  the  inter- 
•tat*  oommaroe  prorisions  of  the  Federal  Constitution  and  "by  Uie  poat- 
Mada  act  of  Congress,  which  ia  the  subject  of  the  two  last  caaw,  ia  oon* 
■idered  ia  notes  at  v<d.  S,  p.  80,  and  vol.  8,  p.  T.  See  also  Isdbz  to  eaoh 
Tolnma  of  this  series,  titles  "  Constitutional  Law,"  "Post-Boads  AoL" 
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Supreme  Court  of  Alabama,  Dee.  IS,  189*. 

(07  Ala.  070.) 


A  innnioipol  ordinanoe  requiring  eaoh  tel^pnpb  oompanr  harlng  an  (rfDoa 
or  plaoa  of  bnsineaa  wi^in  the  city  and  engaged  In  the  transmissioa  of 
meesagea  between  points  within  the  State,  to  pay  a  license  tax,  is  not  ia 
eonfliot  with  the  interstate  commerce  provisions  of  the  Federal  Consti- 
tation  oc  void  a?  to  a  telegraph  oompany  which  has  accepted  the  pr[> 
▼iaions  of  the  post-roads  act  of  Congress. 

Cues  of  this  series  dted  in  opinion ;  LeUmp  t.  Art  o/  MobUa,  toL  2,  p.  7B  ; 
TeL  Oo.  T.  Tsaxu,  toL  1,  p.  878. 

Appbai.  by  defendant  below,  from  judgment  imposing 
fine  for  violation  of  city  ordinance.  Facts  stated  in 
opinion. 
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H.  D.  Clayton^  for  appellant. 
O.  L,  Corner^  for  appellee. 

Coleman,  J.:  Appellant,  Moore,  was  fined  for  a  yiolation 
of  an  ordinance  of  the  city  of  Enfanla,  which  required  of 
*'  each  and  every  person  or  company  engaging  in  the  busi- 
ness of  sending  and  receiving  telegraphic  messages  to  and 
from  points  within  the  State  of  Alabama,  and  keeping  an 
office  or  place  of  business  in  the  city  of  Eufaula,  to  pay  a 
license  tax,"  etc. 

The  plea  of  the  defendant  to  the  complaint  is  substantially 
the  same  as  that  pleaded  by  the  defendant  in  the  case  of 
Leloup  ▼.  Part  of  Mobile,  127  U.  S.  640,  and  it  is  insisted 
that  the  principle  of  law  declared  in  that  case  is  applicable 
to  the  present  case,  and  is  conclusive  against  the  validity  of 
the  ordinance  for  a  violation  of  which  the  defendant  was 
prosecuted.  We  are  of  opinion  that  the  ordinance  under 
which  the  prosecution  in  the  former  case  was  had  is  essen- 
tially different  from  that  to  be  considered  in  the  case  at 
bar  in  its  application  to  the  facts.  Congress  lias  exclusive 
power  in  all  matters  of  interstate  commerce,  and  the 
authority  of  the  States  in  all  matters  of  commerce  purely 
domestic  is  equally  sovereign  and  exclusive.  Communica- 
tion by  telegraph  is  commerce,  and,  when  carried  on  with 
foreign  nations,  and  among  the  several  States,  and  with  the 
Indian  tribes.  Congress  alone  has  power  to  regulate  it.  The 
principle  of  exclusive  authority  of  Congress  to  regulate 
commerce  has  been  extended  until  it  is  made  to  apply  to  all 
connecting  lines  used  for  the  transmission  of  communications 
from  one  State  to  another,  although  such  connecting  lines 
may  lie  wholly  within  a  single  State.  Congress  also  has 
exclusive  power  to  establish  post-offices  and  post-roads. 
Any  law  of  a  State  which  obstructs  or  burdens  interstate 
commerce  or  hinders  the  regular  and  legal  administration 
of  the  general  government,  must  be  held  to  be  unconstitu* 
tional  and  void.  The  power  of  the  State  over  its  internal 
affairs  is  subject  to  no  limitation  outside  of  the  Constitution. 
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of  the  United  States.  The  Western  Union  Telegraph  Com- 
pany, incorporated  by  the  State  of  New  York,  can  derive 
no  power  from  its  creator  to  do  business  within  the  jurisdic- 
tion of  the  State  of  Alabama.  Considered  purely  as  a 
foreign  corporate  body,  deriving  its  x>owers  from  a  charter 
granted  by  the  State  of  New  York,  the  State  of  Alabama  has 
the  power  to  prescribe  police  regulations  for  its  government 
within  its  boundaries,  and  to  tax  its  property  situated  here 
for  the  purpose  of  revenue,  having  due  regard  that  no 
unjust  discrimination  be  made.  The  complaint  avers  that 
the  defendant,  ^^as  managing  agent  of  the  Western  Union 
Telegraph  Company,  a  corporation  having  a  place  of  busi- 
ness in  the  said  city  of  Euf  aula,  did  then  and  there,  as  such 
agent,  engage  in  the  business  and  occupation  of  transmit- 
ting telegrams  from  and  to  points  within  the  State  of  Ala- 
bama, and  between  the  private  individuals  of  the  State  of 
Alabama  and  others  within  said  State,"  etc. 

The  defense  set  up  in  the  plea  to  the  charge  in  effect 
asserts  the  proxK>sition  that,  inasmuch  as  the  telegraph 
company  has  accepted  the  benefit  of  the  act  of  Congress  set 
out  in  the  plea,  and  subjected  its. If  to  its  conditions,  and 
may,  therefore,  be  used  by  the  government  for  the  adminis- 
tration of  public  affairs,  or  inasmuch  as  by  its  various  con- 
nections with  lines  in  other  States  it  may  be  used  for 
purposes  of  interstate  commerce,  therefore  the  telegraph 
company,  though  a  foreign  corporation,  has  the  right,  in 
violation  of  the  State  laws,  to  engage  in  other  matters  and 
business  wholly  independent  of  and  disconnected  from 
governmental  administration  and  interstate  commerce. 

The  boundary  line  of  the  power  granted  to  Congress  bj 

tile   Constitution,    ^'to  regulate    commerce    between  the 

States,'*  has  not  been  clearly  and  definitely  located  by  the 

decisions  of   the  Supreme  Court  of  the  United  States. 

Whether,  eventually,  this  clause  of  the  Constitution  or  some 

other  will  be  extended  by  judicial  interpretation  until  the 

aatonomy  of  the  States  and  the  doctrine  of  State  sovereignty 

shall  be  luiown  only  as  a  part  of  the  past  history  of  our  country 

presents  questions  of  great  solicitude  to  those  who  love  and 
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y 
glory  in  the  general  goYernment  as  originallj  designed  and 

established.  We  believe,  however,  that  as  yet  no  decision 
has  gone  to  the  extent  of  granting  immnnity  even  to  the 
officers  of  the  government,  who  are  guilty  of  violating  i)olice 
regulations  of  a  State  which  in  no  way  militate  against  the 
performance  of  official  duty  required  by  the  general  govern- 
ment. Much  less  can  one  claim  immunity  who  was  not  an 
employe  of  the  government,  and  who  was  not  engaged  in 
official  duty  at  the  time  of  the  breach  of  its  laws  of  which 
the  State  complains. 

The  ordinance  of  the  city  of  Eufaula  can  be  enforced 
without  interfering  with  interstate  commerce,  or  the  rights 
of  the  general  government,  secured  to  it  under  the  act  of 
Congress  set  up  in  the  plea  of  the  defendant.  The  State 
of  Alabama,  by  virtue  of  its  sovereign  power,  had  authority 
to  grant  to  the  city  of  Eufaula  the  power  to  adopt  the  ordi- 
nance. The  plea  filed  does  not  meet  the  issue  presented  by 
the  complaint.  To  present  a  defense,  it  should  aver  facts 
to  show  that  the  messages  transmitted  were  in  the  interest 
of  interstate  commerce,  or  in  obedience  to  governmental 
orders,  and  that  the  office  or  place  of  business  in  the  city  of 
Eufaula  was  kept  and  used  for  these  purposes  only.  The 
fact  that  the  Western  Union  Telegraph  Company  may  keep 
an  office  and  engage  in  a  business  in  the  city  of  Eufaula  over 
which  the  State  has  no  police  control  does  not  justify  it  in 
using  the  office  for  other  purposes,  and  engaging  in  other  busi- 
ness, subject  to  State  regulation,  and  for  the  doing  of  which 
the  State  requires  that  a  license  shall  be  first  taken  out.  If 
the  defendant  had  been  charged  with  retailing  without  a 
license  and  contrary  to  law,  the  plea  would  be  equally 
available  as  a  defense  as  it  is  to  the  charge  that  the  defend- 
ant engaged  in  the  business  of  transmitting  messnges  from 
and  to  points  within  the  State,  and  from  and  to  private 
individuals  of  the  State. 

We  feel  fully  sustained  in  our  views  by  the  line  of  argu- 
ment and  conclusions  re«iched  in  the  following  cases: 
We8.  Tin,  TeL  Co.  ▼.  The  State  of  Texas,  106  U.  S.  460- 
466;    Mcklin  v.    Taxing  Dig.,   Slielhy  Co.,   U.  S.  Rep., 


Moon  T.  £iif&al&. 

decided  April  11,  1892  ;  State  of  Maine  t.  Orand  Trunk 
R.  R.  Oo.,  U.  S.  Rep.,  decided  Dec.  Hth,  1891. 

There  was  no  error  in  austaiaing  the  demoner  to  th«  ple» 
of  the  defendant. 

Affirmed. 

On  RBiiEAiiiNa. 

The  appellant  has  applied  for  a  rehearing  in  this  ease. 
It  is  contended  in  the  written  argument  lor  a  rehearing 
that,  in  addition  to  the  question  of  interstate  commerce, 
defendant's  pleas  that  defendant  ^'did  baainess  on  the 
post-roads  of  the  United  States  only  ;  and  that  it  had  duly 
filed  with  the  postmaster-general  its  acceptance  of  the  re- 
strictions and  obligations  of  the  act  of  Congress,  approved 
July  24,  1868,  and  that  Congress,  having  tbe  company  to 
do  its  bnsiness  upon  the  post-roads  of  the  United  States, 
the  State  cannot  impose  any  restrictions  npon  the  exercise 
of  the  rights  conferred ; "  and.  further.  ''That  the  Western 
Union  Telegraph  Company  is  part  of  the  postal  system  —  a 
postal  agent  of  the  United  States,  and  that  by  reason 
thereof,  the  State  can  not  demand  a  license  of  the  com- 
pany for  maintaining  and  operating  its  line  of  telegraph 
and'  doing  business  required  by  such  act  of  Congress,"  etc. 

These  questions  we  und»;rstand  to  be  fully  disposed  of  by 
the  principles  declared  in  the  opinion.  The  act  of  Con- 
greaa  referred  to  is  set  out  in  the  pleas.  We  regard  only 
the  averments  of  conclusions  of  the  pleader,  which  &n 
properly  authorized  by  the  act  as  well  pleaded.  The  opin- 
ioa  which  we  are  asked  to  reconsider  distinctly  declares : 
"That  Congress  has  exclusiTe  power  to  establish  post-offices 
and  post-roads.  Any  law  of  a  State  which  obstracts  or 
burdens  interstate  commerce,  or  hinders  the  regular  and 
lef^l  administration  of  the  general  government,  inlts  appli- 
oatioD,  must  be  held  to  be  unconstitutional  and  void."  It 
is  unnecessary  to  repeat  the  complaint  against  the  defeod- 
■nt.  As  stated  before,  neither  of  the  pleas  presents  a  de- 
tetis«  to  the  complaint.  They  do  not  show  that  the  act  of 
tbe  defendant  complained  of  was  done  in  the  prosecution 
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of  business  in  the  interest  of  the  general  goyemment,  such  as 
the  government  has  the  right  to  demand  of  it  onder  the  act 
of  Congress  set  out  in  the  pleas.  The  former  opinion  was 
well  considered,  and  we  are  satisfied  with  the  oorrectni 
ef  onr  conclusion. 
Rehearing  denied. 

fironB.— See  note  toW.U.TkLOxy.  CHi§  ^  JVmimiI; 


Westxbit  Union  Tslidoraph  Company  t.  Carr  Covwroau 

OF  Charleston  nt  ax«. 

Postal  Tslegbaph  Cable  Company  t.  Bams. 

Cfireiiii  Court,  D.  aotitik  Corott^  Jto«fi.  JJM 

Ldl  Equity* 
0(6  IM.  Rep.  410.) 

TeLBQBAFH  OOMPAirr.^MUNICIPAI.  UOBlfBK  FEa^lNTEBSTATS  COMMBMB. 

— JUBISDIOnON  OF  FBDE&AL  COUBItt. 

A  telegraph  company  whioh  has  accepted  the  proviBioiis  ef  the  '*  Post- 
roads  act "  of  Congress  is  a  federal  agent  and  may  bring  suit  in  federal 
courts  for  injunction  to  prevent  illegal  taxation,  irrespective  el  the 
amount  in  controversy. 

A  municipal  ordinance  imposed  a  license  fee  upon  telegraph  eompanies, 
excluding  business  done  for  the  general  government  and  interstate  husi- 
Bees.  Held,  to  impose  a  tax,  and  to  be  valid  on  account  of  the  speeified 
exception. 

Gases  of  this  series  cited  in  opinion :  TeL»  Co,  t.  TeaNis,  voL  1,  p.  8TS ;  If. 
U.  Tel.  Co.  V.  Alabama  Stato  Boards  vol.  8,  p.  1 ;  IT.  IT.  T$L  Co.  ▼. 
Atty.'Otni.,  vol,  2,  p.  67. 

Bills  for  injunction  to  restrain  collection  of  taxes.  Facte 
stated  in  opinion. 

Smythe  <ft  Lee  and  Mordeeai  &  Gadsden^  for  eomplaim- 
ants. 
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CfAarles  IngU^by^  for  defendants. 

SiMONTOis',  District  Jndge :    These  two  oases,  oovering 
precisely  the  same  ayerments  and  issues,  were  heard  toge- 
ther.   The  complainants  are  corporations,  each  organized 
under  the  laws  of  New  York.    Each  of  them  has  an  office 
in  the  city  of  Charleston,  and  each  is  engaged  in  sending 
messages  by  wire  to  points  in  the  United  States,  to  points 
outside  of  this  State,  and  in  other  countries  on  this  con- 
tinent, and  is  connected  by  cable  with  the  old  world.   Each 
of  them  is  thus  an  instrument  of  and  engaged  in  interstate 
commerce.   Besides  this,  each  of  them,  having  its  lines  over 
the  post-roads,  highways    and  railroads    in  the  city  of 
Charleston,  State  of  South  Carolina,  and  in  others  of  the 
United  States,  has  accepted  the  provisions  of  the  act  of 
Congress,  approved  24th  July,  1860,  to  aid  in  the  construc- 
tion ot  telegraph  lines.     By  this  action  the  company  so 
accepting  puts  its  line  at  the  service  of  the  United  States 
for  postal,  military,  and  other  purposes,  and  gives  prece- 
dence to  its  messages  over  all  other  business.     It  thus 
becomes  an  agent  of  the  government.     The  bills,  having 
made  statements  to  this  effect,  proceed  to  say  that  the  city 
council  of  Charleston,  assuming  to  act  under  an  act  of  the 
General  Assembly  of  South  Carolina,  passed  an  ordinance 
to  regulate  licenses  /or  the  year  1892  ;  that  by  this  ordi- 
nance all  persons  engaged  in  business  of  the  kinds  therein- 
after set  forth  as  a  condition  precedent  for  carrying  on  such 
business  are  required  to  prepare  a  statement  for  the  city 
assessors,  each  giving  his  name,   place  of  business,   and 
amount  of  business  for  the  fiscal  year,  for  the  purpose  of 
assessment  of  the  license  tax  ;  that,  if  he  fail  so  to  do,  the 
city  assessor  shall  proceed  to  assess  him  the  amount  pro- 
vided in  the  ordinance,  and  to  add  thereto  ai)enalty  of  60  per 
cent. ;  that  he  shall  report  this  to  the  city  treasurer,  who 
4ihall  then  issne  his  warrant  for  the  collection  of  tiie  same, 
and  place  the  same  in  the  hands  of  the  city  sheriff  for  das- 
tress  or  levy,  adding  6  per  cent,   for  his  fees  ;  that  each  of 
the  complainants  decided  not  to  make,  and  in  fact  did  not 
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make,  any  such  statement  or  apply  for  snch  license,  where- 
upon the  dty  assessor  assessed  each  of  them  $600,  and 
added  thereto  the  penalty  of  60  per  cent.,  and  reported 
the  same  to  the  city  treasurer,   who  issued  thereon   his 
warrant,  and  placed  the  same  in  the  hands  of  the  city 
sheriff,  who   now  threatens  to  levy  upon  the  property 
of  the  telegraph  companies.     Each  complaint  avers  that 
the  demand  for  this  license  and  penalty  is  illegal  and 
void ;  that  the  mode  of  enforcing  the  demand  will  inter- 
fere with  and  destroy  the  business  of  the  company,  render- 
ing it  incapable  of  performing  its  functions  as  an  agent  of 
the  government  or  an  instrument  of  interstate  commerce, 
sind  prays  an  injunction.     A  temporary  injunction  was 
issued.    The  defendant  filed  an  answer.    At  the  hearing,  a 
motion  was  made  to  dismiss  the  bills  for  want  of  jurisdic- 
tion,  the  amount   in  controversy  not    exceeding  $2,000, 
besides  interest  and  costs.     To  this  motion  complainants 
reply  that  each  of  them  is  a  government  agent  of  the 
United  States,  and,  as  such,  entitled  to  seek  relief  in  this 
c*ourt,  without  regard  to  the  amount  in  controversy  ;  and 
that  the  amount  in  controversy  does  not  exceed  the  limit 
prescribed  by  the  act  of  Congress,  and  thus  the  diversity 
of  citizenship  would  sustain  the  jurisdiction.     This  motion, 
like  a  demurrer,  admits,  for  the  purposes  of  the  motion, 
the  allegations  of  the  bill.     As  agencies  of  the  goverment^ 
these  companies,  in  all  matters  affecting  their  existence  as 
such  agents,  have  a  right  to  come  into  this  court,  without 
regard  to  the  amount  in  controversy.     Tcurdley  v.  Dickion^ 
47  Fed.  Rep.  835 ;   U.  8.  v.  Shaw,  39  Fed.  Rep.  435.     It 
would  seem  also  that  the  jurisdiction  can  be  maintained  on 
the  other  ground.     The  value  of  the  object  to  be  gained 
fixes  the  amount  in  controversy  for  jurisdictional  purposes. 
Post.  Fed.  Pr.,  §  16.   The  object  to  be  gained  here  is  exemp* 
tion  from  a  license  tax  of  $500  per  annum.     An  injunction 
in  a  case  like  this  must  be  of  much  greater  value  to  the 
complainant  that  the  sum  immediately  demanded.  Symands 
V.  Greene,  28  Fed.  Rep.  834 ;   Whitman  v.  Huhhell,  30  Fed. 
Rep.  81 ;  Railroad  Co.  v.  Kvieman^  54  Fed.  Rep.  562 ; 


Telegraph  Co.  t.  City  CounoU  et  s 

SaUroad  Co.  v.  Ward,  3  Black,  485.  I 
trreparable  injury  in  tbe  destruction  of  11 
right  to  condnct  this  basinem  is  alleged  tc 
%  valuable  franchise,  it  is  said,  istbreatene 
to  the  jarisdiction  is  oveimled.  The  ^ 
ordinance  to  be  conatraed  are  those  requ' 
be  taken  out  by  any  person,  iirm,  compan; 
engaged  or  engaging  in  bneiness  in  the  ci 
Qpon  statement  made  of  ^e  amoont  of  th 
which  the  city  assessor  shall  assess  the  pr 
also  tbe  imposition  of  a  penalty  for  each  : 
on  snch  as  fail  to  comply  with  the  ordinal 
tioQ  of  this  penalty  on  each  of  the  comph 
this  item  in  the  ordinance,  is  as  follows : 

■S  telegraph  oompanies  or  ^enoiee,  each,  for  doinf 
within  the  city  of  Charleston,  and  not  inclading  an; 
ttVBi  points  without  the  State,  and  not  including  an; 
KOTemment  of  the  United  States,  ite  officers  or  agent 

The  fir^t  qnention  which  arises  natura 
license,  a  condition  npon  the  performan 
right  to  do  business  depends,  and  to  wli 
doing  bnsiness  is  referred,  or  is  it  a  tax  ? 
ans'wered  in  Some  Ins.  Co.  v.  City  Court 
Tbe  State  of  Georgia  required  all  foreig 
paniea  as  a  condition  precedent  for  doin; 
State,  to  get  a  certificate  from  the  compi 
be  issaed  upon  the  sworn  statement  of  cert 
in  the  act.  The  Home  Insurance  Compa 
bad  such  a  certificate.  The  city  of  Angua 
nance  requiring  all  insurance  companie 
license  annually,  and  pay  a  certain  sum 
for.  The  Home  Insurance  Company  dlsp 
of  this  ordinance,  and  denied  the  necessit 
The  counsel  for  the  company,  leaders  o 
bar,  contended  before  the  Supreme  Cou 
*'licenae"  means  "permiesioo."  or  "auth 
a  right  given  by  some  competent  author 
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which   withont  such  authority  would  be    illegal;    that, 
liaving  the  right  to  do  the  business  of  insurance  from  its 
charter,  and  the  permission  to  do  its  business  in  the  State 
^f  Georgia  from  the  act  of  its  Legislature,  a  license  from 
the  city  of  Augusta  was  unnecessary,  and  its  requirement 
unlawful.    The  Supreme  Court  replied  to  this  argument, 
and  overruled  it.    They  held  that  the  payment  required 
was  a  special  tax,  although  called  a   *  license,"  levied  in 
the  mode  prescribed;  that  the  penalty  was  a  mode  of 
enforcing  its  payment ;  and  that  the  license,  when  issued, 
was  only  a  receipt  for  the  tax.     In  Wiggins  Ferry  Co.  v. 
City  of  Bast  8t.  Louis,  107  U.  S.  376  (2  Sup.  Ct.  Rep.  257), 
the  same  court,  discussing  the  right  of  a  city  to  require  a 
license  from  a  ferryman  whose  ferries  crossed  a  navigable 
stream  dividing  two  States,  take  the  same  view,  and  sus- 
tained the  tax  against  the  contention  that  it  interfered  virith 
interstate  commerce.     ' '  The  exaction  of  a  license  fee  is  an 
ordinary  exercise  of  the  police  power  by  a  municipal  cor- 
poration."    **  The  power  of  the  State  to  authorize  any  city 
within  its  limits  to  enforce  a  license  tax  on  trades  or  call* 
ings  generally,  especially  those  which  are  ^  quasi  public,' 
eannot  be  disputed."     ^^  Whether  a  license  fee  is  exacted 
under  the  power  to  regulate  or  the  power  to  tax  is  a  matter 
of  indifference,  if  the  power  to  do  either  exists."     In  South 
Carolina  the  same  point  is  decided,  and  the  license  tax  sus- 
tained in  State  v.  Hayne,  4  S.  C.  403 ;  Slate  v*  CoVwmbia^  6 
8.  C.  1. 

This  being  a  tax,  are  these  agents  of  the  government  and 
instruments  of  interstate  commerce  subject  to  the  tax  ?  The 
tax  is  one  for  business  done  exclusively  within  the  city 
of  Charleston.  The  business  is  the  receiving  and  sending 
of  messages  by  wire.  As  this  is  the  controlling  initial 
point  of  messages  sent,  and  the  concluding,  consummating 
point  of  messages  delivered,  these  words,  without  qualifi- 
cation, cover  all  messages  sent  and  received.  A  shipping 
and  commission  merchant  may  be  said  to  do  his  business 
exclusively  in  Charleston,  when  he  ships  goods  from  and 
receives  goods  at  this  port,  although,  to  complete  such  busi- 
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payment  imperil  or  tax  the  existence  of  either  of  the  com- 
panies, or  its  business  in  this  city. 

The  temporary  injunction  heretofore  granted  is  dissolyed 
in  each  case,  the  motions  for  injunction  refused,  and  eack 
bill  is  dismissed,  with  costs. 

Note.—  See  note  to  next 


The  Wxstbrn  Union  Tslbgraph  Cokpant  ▼.  Thb 

City  of  Fbsmont. 

Nebraska  Supreme  Court,  Mareh  tO,  1S94. 

(89  Neb.  692.) 
Telvoraph  ooMPANns.— Municipal  tax.— Intebstatb  oomiKaaa. 

(Head-note  by  the  court) : 

Under  section  63,  o.  14,  art.  8,  Gomp.  St.  1891,  each  citj  of  the  second  ola8» 
having  more  than  5,000  inhabitants  has  the  power  to  levy  a  tax  upoa 
every  business  or  occupation  carried  on  within  the  territorial  limits  of 
the  municipality,  excepting  alone  those  enumerated  in  the  proviso 
clause  of  said  section. 

Municipal  authorities  are  powerless  to  license  or  tax  any  business  or  avoca- 
tion conducted  exclusively  outside  of  the  municipality. 

▲  city  of  the  above  class  may  lawfully  enact  an  ordinance  imposing  on 
telegraph  companies  a  license  tax  of  a  reasonable  sum  per  annum  for  the 
privilege  of  transacting  the  business  of  telegraphy  within  the  city ;  and 
the  fact  that  the  telegrams  received  and  delivered  within  the  city  were 
transmitted  over  the  lines  of  the  telegraph  company  from  other  points 
within  the  State,  or  that  the  messages  received  by  it  at  its  office  or  place 
of  business  in  the  city  were  transmitted  to  various  other  places  in  the 
State,  does  not  invalidate  the  tax.* 

State  and  municipal  authorities  are  powerless  to  impose  a  tax  upon  mes- 
sages to  or  from  other  States,  since  such  a  tax  would  be  in  conflict  with 
that  clause  of  the  Federal  Constitution  which  gives  to  Congress  the 
exclusive  power  to  regulate  commerce  among  the  several  States. 

Where  a  telegraph  company  is  engaged  in  both  interstate  and  intrastate 
business,  an  ordinance  levying  an  occupation  tax  on  that  portion  of  such 


*NOTB.— Ikvins,  C,  dissented  as  to  this,  which  vras  tiie  real  point  in  tiie 
case ;  he  maintaining  that  the  city  could  levy  its  tax  only  ae  to  messagea 
received  and  to  be  delivered  within  the  city. 
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a  which  is  catried  on  wholly  within  the  Slate  ia  not  repugnant  to 
section  8,  art.  1,  of  the  Constitution  of  the  United  States,  since  it  in  no 
•wnj  interferes  with  or  regulates  interstate  commerce. 

An  occupation  tax  maj  be  collected  by  ordinarj  suit  where  the  ordinanoe 
imposing  the  tax  so  provides. 

Cases  of  this  seriee  cited  in  opinion ;  Penmeola  Tel.  Co.  v.  W.  U.  Ttl.  Co. , 
Tol.  1,  p.  350 ;  Tel.  Co.  v.  Texas,  vol.  1,  p.  373 ;  W.  U.  TeL  Co.  t.  Ala- 
bama Slate  Board,  vol.  1,  p.  S« ;  W.  U.  TtL  Co.  v.  Pennsylvania,  vol. 
],  p.  766 :  Leloup  t.  Port  of  Mobile,  vol.  9,  p.  79  ;  Ratterman  v.  W.  U, 
Tet.  Co.,  vol.  2,  p,  68. 

Appeal  by  defendant  from  jndgment  of  District  C!onrt, 
Dodge  county,  in  an  action  for  the  recovery  of  an  occupa- 
tioo  tax.     Facts  stated  in  opinion. 

Sstabrook  4  Davis,  for  plaintiff  in  error. 

^.  Dolesal,  city  attorney,  for  defendant  in  error. 

NoKTAL,  C.  J, :  This  was  an  action  by  the  city  of  Fre- 
moDt  to  recover  from  the  plaintiff  in  error  an  occnpation 
tax  levied  under  and  in  pursuance  of  an  ordinance  of  said 
city.  A  general  demurrer  to  the  petition  was  overruled, 
and,  the  telegraph  company  having  elected  to  stand  upon 
its  demurrer,  judgment  was  entered  by  the  court  in  favor 
of  the  city  for  $160  and  costs  of  suit.  The  pe titiou,  after 
alleging  the  incorporation  of  plaintiff  and  defendant,  avers, 
in  snbstance,  that  on  the  Ist  day  of  April,  1891,  and  con- 
tinously  ever  since  said  day,  there  was,  and  now  is,  con- 
ducted and  carried  on  within  the  corporate  limits  of  said 
city  of  Fremont,  by  various  persons  and  corporations,  th& 
business  and  occnpation  of  receiving,  transmitting  and 
delivering  telegraph  messages,  not  including  the  receipt, 
transmission  or  delivery  to  or  from  any  department,  agency 
or  agent  of  the  United  States,  and  not  including  the  receipt, 
transmission  or  delivery  of  any  message  which  is  interstate 
commerce;  that  on  the  23rd  day  of  April,  1891,  l^e  duly 
constituted  aathoritieB  of  the  city  of  Fremont,  in  the  man- 
ner provided  by  law,  duly  passed  and  adopted  an  occupa- 
tion tax  ordinance,  a  copy  of  which  ia  attached  to  the  peti- 
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tion ;  that  said  ordinance  was  dnlj  approved  by  the  mayor 
of  said  city,  and  published  as  required  by  statute,  and  ever 
since  continuously  has  been,  and  now  is,  in  full  force  and 
effect — by  which  said  ordinance  a  license  tax  of  $160  per 
annum  was  levied  upon  the  aforesaid  business  and  occni)a- 
tion,  and  it  became  and  was  the  duty  of  each  person  and 
corporation  engaged  therein  within  said  city  to  pay  such 
tax ;  that*  the  defendant,  on  the  date  aforesaid,  and  prior 
thereto,  and  continuously  ever  since,  was  and  is  engaged  in 
and  cariying  on,  within  the  territorial  limits  of  said  city, 
the  business  and  occupation  specified  in  paragraph  No.  1  of 
section  1  of  said  ordinance ;  that  there  was  due  the  plaintiff 
from  said  defendant  on  the  date  last  aforesaid  the  sum  of 
$160,  as  a  license  tax  on  its  said  business  and  occupation, 
no  part  of  which  has  been  paid,  although  the  jyayment  of 
said  sum  has  been  requested  by  the  city,  and  refused  by 
the  defendant.      It   is   further  alleged   in   the   petition 
''that   besides   the   business    and   occupation   aforesaid, 
and  in  addition  thereto,  the  said  defendant  at  the  time 
aforesaid  was,  and  has  since  continuously  been,  engaged  in 
the  business  of  sending  and  receiving  messages  by  telegraph 
which  are  interstate  commerce  in  said  city,  and  said  defend- 
ant had  theretofore  duly  accepted  the  terms  of  the  act  of 
Congress  passed  in  the  year  1866  relating  to  telegraphs  and 
telegraph  companies,  and  was  and  is  entitled  to  all  the 
benefits  of  said   act,  and  has  availed  itself  of  all    the 
benefits  of  said  act,  and  performed  its  duties  thereunder, 
and  has  telegraph  lines  extending  throughout  the  several 
States  of  the  United  States,  and  to  and  from  and  among 
said  several  States,  all  of  which  said  lines  said  defendant 
operates  and  operated  during  all  the  aforesaid  times  by  the 
transmission  by  means  of  said  telegraph  lines  of  telegraph 
messages ;  that,  for  and  during  the  several  years  herein 
mentioned,  under  the  laws  of  this  State,  there  has  been 
assessed,   and  defendant  has  paid,   property  tax  on  the 
lines,  ][)oles,  instruments,  realty,  and  office  furniture  and 
stationery  supplies  that  said  defendant  owns  and  has  located 
and  kept  within  the  State  of  Nebraska,  which  said  tax 
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It  will  be  obeeryed  that  the  foregoing  section  anthorin 
cities  of  the  class  of  the  city  of  Fremont  to  impose  a  ta 
upon  every  business  and  occupation  carried  on  witiiin  th 
territorial  limits  of  the  municipality,  excepting  only  thofi 
mentioned  in  the  proviso  clause  of  the  section  quoted.    Th 
tax  must  be  reasonable  and  not  burdensome,  as  well  as  un] 
form  in  respect  to  the  class  upon  which  the  same  is  levied 
No  question,  however,  is  raised  as  to  the  reasonableness  o 
the  tax  sought  to  be  collected  by  this  action.    The  Legisls 
tore  has  not  vested  municipal  corporations  jnrith  authorit; 
to  license  or  tax  any  business  or  occupation  carried  o: 
exclusively  outside  of  the  municipality.    There  can  be  n 
doubt  of  it.    The  language  of  the  statute  is/'  on  any  occu 
pation  or  business  within  the  limits  of  the  city."    It  i 
argued  that  the  ordinance  before  us  levies  a  tax  on  the  busi 
ness  of  plaintifl  in  error  which  is  not  carried  on  within  th< 
boundaries  ot  the  city  of  Fremont.    If  this  be  true,  the  ta^ 
is  invalid  for  the  want  of  power  in  the  municipality  to  im 
I>ose  it.    But  such  is  not  the  scope  and  effect  of  the  ordi 
nance,  since  it  does  not  attempt  to  tax  tiiie  trastness  of  trie 
graphy,  which  is  conducted  wholly  outside  of  tiie  eotporoik 
limits  of  the  city,  but  is  restricted  to  tmA  iK>rtion  of  thai 
business  as  is  entirely  within  the  limits  of  the  municipality. 
It  further  exoludes  government  messages,   and  messages 
whch  are  interstate  commerce.     It  is  the  business  aad  occu- 
pation,  only,  of   receiving,   delivering,   and  transmitting 
messages  within  the  city  which  is  sought  to  be  taxed  hy 
the  ordinance.    The  fact  that  the  telegrams  received  a^d 
driivered  by  plaintiff  in  error  within  the  city  of  Fremont 
were  transmitted  over  its  lines  from  other  points  within  the 
State,  or  that  the  messages  received  by  it  at  its  office  or  place 
of  business  in  Fremont  are  transmitted  to  variow  oHkeac 
places  in  the  State,  does  not  invalidate  the  tax.    It  is  Ikxt 
portion  of  the  business  alone  which  telegraph  companies 
transact  in  the  eity,  upon  which  a  license  tax  is  levied  by 
the  ordinance.    The  i)etition  expressly  aven,  which  the 
demurrer  admits  to  be  true,  that  plaintiff  in  error  was  and  is 
engaged  in  carrying  on,  within  tlie  corporate  limits  of  said 
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cky,  tlw  banneas  and  oeeapation  described  ia  pangiaph  1 
ef  tlM  ordinanoe  under  consideration.     Plaintiff  in  error  k 
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thkeref ore  carrying  on  a  bnsine§e  or  occapation  in  the  dt^ 
of  Fremont,  within  the  meaning  of  the  statnte,  and  is 
liable  to  the  license  tax  imposed  by  the  municipal  authori- 


SkkcramentoT.  Stage  Co.,  12  Gal.  134,  was  an  action  for  the 
recovery  of  a  license  tax  levied  by  an  ordinance  of  the  dty 
of  Sacramento  upon  stage  companies  engaged  in  the  bad- 
ness of  carrying  passengers  to  and  from  Sacramento  city. 
It  was  claimed  there,  as  here,  that  the  ordinance  was  invalid 
because  it  authorised  the  imposition  of  a  tax  upon  a  basi- 
ness  not  carried  <m  entirely  within  the  city  limits.    The 
ordinance  and  the  tax  levied  thereunder  were  sustained. 
Baldwik,  J.,  speaking  tor  the  court,  says :     ^^  The  qaei- 
tion  is  made  whether,  inasmuch  as  the  larger  portion  of 
this  work  oi  transportation  is  done  without  the  territorial 
limits  ot  the  city,  the  authorities  have  a  right  to  levy  the 
tax  upcm  ih&m ;  and  on  this  questicm  we  have  no  doubt 
The  company  receive  and  discharge  their  passengers,  and 
make  contracts  here  for  their  conveyance,  and  tiiey  have 
their  offices  and  pioi>erGy  here,  within  the  protection  of  the 
municipal  laws.    The  mere  fact  that  the  business  of  carry- 
ing the  passengers  is  not  within  the  municipal  limits  doee 
not  make  the  receiving  and  discharging  of  them,  and  the 
contracting  for  them,  less  a  business  here.     If  this  business 
is  not  a  business  in  Sacramento,  it  is  difficult  to  say  where 
it  is."    The  principle  announced  in  the  above  case  was 
recognized  and  applied  by  the  same  court  in  City  qf  Im 
Angeles  v.  SautJiern  Pocl  X.  Oo.,  61  CaL  Si.    In  that  case 
the  ordinance  of  the  city  of  Los  Angeles  levied  a  license 
tax  of  $60  on  every  steam  railroad  company  having  a  depot 
in  said  city.    The  court,  in  passing  upon  the  case,  say : 
^'  The  fact  that  the  business  of  def aidant  extended  beyond 
the  city  limits  does  not  relieve  it  from  the  jMiyment  of  a 
license  tax  for  conducting  its  business  within  the  city. 
Sacramento  v.  Stage  Co.^  13  CaL  1S4.    Defendant  is  sub- 
ject to  regulation  in  many  respects  by  the  State,  yet  it  is 
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It  will  be  obaerred  that  the  forgoing  section  an : 
cities  of  the  class  of  the  city  of  Fremont  to  imposi : 
nx>on  every  bosiness  and  occnpation  carried  chi  wit  I 
territorial  limits  of  the  monicipality,  excepting  on! 
nentioQed  in  the  proviso  elanse  of  the  section  qaotei : 
tax  mnst  be  reasonable  and  not  burdensome,  as  weL 
form  in  respect  to  the  class  upon  which  the  same  is 
No  qnestion,  however,  is  raised  as  to  the  reasonabU 
tile  tax  sought  to  be  collected  by  this  action.  The  '. '. 
tare  has  not  vested  municipal  corporations  ^th  at 
to  license  or  tax  any  business  or  occupation  oai 
exclusively  outside  of  the  municipality.  There  ca 
donbt  of  it.  The  luiguage  of  the  statute  is, "  on  an, 
pation  or  business  witiiin  the  limits  of  the  city. 
argued  that  the  ordinance  before  as  levies  a  tax  on  ti 
seas  of  plaintLS  in  error  which  is  not  carried  on  witi 
boundaries  ot  the  city  of  Fremont.  If  this  be  true, 
is  invalid  for  the  want  of  power  in  the  municipality 
pose  it.  But  such  is  not  the  scope  and  t^eot  of  tli 
nance,  since  it  does  not  attempt  to  tax  tiM  husiness 
graphy,  which  is  conducted  wholly  outside  of  tbe  oo 
limits  of  the  aty,  but  is  restricted  to  socb  portion 
buainess  as  is  entirely  within  the  limits  of  the  munic 
Itfnrth«  exdodsa  government  messages,  and  m 
whch  are  interstate  commerce.  It  is  the  busmees  aa 
pation,  only,  of  receiving,  delivering,  and  trans 
messages  within  the  city  which  is  sought  to  be  ta;: 
the  M^inance.  The  fact  that  the  telegrams  reoeiv 
iMivered  by  plaintiff  in  error  within  the  city  of  F 
were  tnumnitted  over  its  lines  from  other  points  wit 
State,  or  that  the  messages  received  by  it  at  its  office  ( 
of  business  in  Franont  are  transmitted  to  vario« 
places  im  the  State,  does  not  invalidate  the  tax.  It 
portion  of  the  business  alone  which  telegraph  con 
traosaet  in  the  dty,  npon  which  a  license  tax  is  le' 
the  ordinance.  The  petition  expressly  aven,  whi 
demorrer  admits  to  be  tme,  that  plaintiff  in  error  wai 
-engaged  in  carrying  on,  within  ^m  corporate  limits  i 
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ef  tbe  ordinanoe  under  consideration.     Plaintiff  in  enor  is 
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tiMref ore  carrying  on  a  business  or  occupation  in  the  eitj 
of  Fremont,  within  the  meaning  of  the  statute,  and  is 
liable  to  the  license  tax  imposed  by  the  municipal  authori- 


SkkeramentoT,  Stage  Oo.^  12  Gal.  134,  was  an  action  tor  the 
recovery  of  a  license  tax  leyied  by  an  ordinance  of  the  city 
of  Sacramento  upon  stage  companies  engaged  in  the  busi- 
ness of  carrying  passengers  to  and  from  Sacramento  city. 
It  was  claimed  there,  as  hers,  that  the  ordinance  was  inyalid 
because  it  authorised  the  imposition  of  a  tax  ui)on  a  busi- 
ness not  carried  <m  entirely  within  the  city  limits.     The 
ordinance  and  the  tax  levied  thereunder  were  sustained. 
Baldwik,  J.,  speaking  for  the  court,  says  :     ^^  The  ques- 
tion is  made  whether,  inasmuch  as  the  larger  portion  of 
this  work  oi  transportation  is  done  without  the  territorial 
limits  ot  the  city,  the  authorities  have  a  right  to  levy  the 
tax  upcm  thMi ;  and  on  this  question  we  have  no  doubt 
The  company  receive  and  discharge  their  passengers,  and 
make  contracts  here  for  their  conveyance,  and  tiiey  have 
their  offices  and  pioi>ercy  here,  within  the  protection  of  the 
municipal  laws.    The  mere  fact  that  the  business  of  carry- 
ing the  passengers  is  not  within  the  municipal  limits  does 
not  make  the  receiving  and  discharging  of  them,  and  the 
contracting  for  them,  less  a  business  here.    If  this  business 
is  not  a  business  in  Sacramento,  it  is  difficult  to  say  where 
it  is."    The  principle  announced  in  the  above  case  was 
recognized  and  applied  by  the  same  court  in  City  df  Lo$ 
Angeles  v.  Southern  Paa  R.  Oo.^  61  CaL  09.    In  that  case 
the  ordinance  of  the  city  of  Los  Angeles  levied  a  license 
tax  of  $60  on  every  steam  railroad  company  having  a  depot 
in  said  city.    The  court,  in  passing  upon  the  case,  say : 
^'  The  fact  that  the  business  of  defendant  extended  beyond 
the  city  limits  does  not  relieve  it  from  the  pajrment  of  a 
license  tax  for  conducting  its  business  within  the  city. 
Sacramento  v.  Stage  Co.j  13  Cal.  184.    Defendant  is  sub- 
ject to  regulation  in  many  respects  by  the  State,  yet  it  is 
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doing  a  basiness  io  Los  Angeles,  which,  with  its  property 
there  situate,  is  protected  by  local  aathorities.  It  is  inter- 
ested in  many  police  expenditures,  and  may  as  reason- 
ably be  charged  local  license  as  may  those  engaged  In  other 
bnsiness." 

It  is  difficnltto  perceive  a  distinction  in  principle  between 
the  cases  above  referred  to  and  the  question  before  ns. 
These  authorities,  it  seems  to  ns,  are  directly  in  point,  and 
snstain  the  aathority  of  the  defendant  in  error  to  impose  a 
specific  license  tax  upon  the  telegraph  company  for  con- 
dacting  Ua  business  within  the  corporate  limits  of  the  city 
of  Fremont.  Similar  taxes  have  often  been  levied  on  avoca- 
tions and  callings  where  a  portion  of  the  basiness  is  trans- 
acted and  carried  on  outside  of  the  territorial  jurisdiction 
of  the  city  imposing  the  same.  Physicians  and  lawyers 
are  frequently  called  upon  to  pay  an  occupation  tax,  yet 
the  persons  belonging  to  either  of  these  professions  trans- 
act a  la^^  portion  of  their  business  outside  of  the  city  in 
which  their  offices  are  located.  The  same  is  likewise  true 
of  wholesale  dealers,  livery  men,  contractors  and  builders, 
—  also,  persons  engaged  in  other  catlings  which  could  be 
mentioned  —  and  will  it  be  contended  that  the  license  tax 
levied  upon  either  of  the  occupations  or  pursuits  named 
would  be  invalid?  Clearly  it  would  be,  if  the  tax.  in  the 
case  at  bar  cannot  be  sustained.  In  Com.  v.  dodder,  2 
Cnsh.  663,  cited  in  the  brief  of  counsel  for  plaintiff  in  error, 
the  opinion  of  the  court  contains  language  directly  opposed 
to  the  holding  of  the  California  court  in  the  cases  above 
cited,  and  from  which  we  have  quoted,  but  the  reasoning 
of  the  Massachusetts  court  is  unsatisfactory  ;  besides,  the 
statute  under  which  the  ordinance  there  considered  was 
adopted  is  quite  different  from  the  one  governing  the  city 
of  Fremont.  The  Massachnsetts  statute  authorized  the 
mayor  and  aldermen  of  the  city  of  Boston  to  adopt  rules  and 
orders  "for  thedne  regulation,  in  such  city,  of  omnibuses, 
stages,"  etc.  The  title  of  the  act  was,  "  An  act  to  prevent 
obstructions  in  the  streets  of  cities  and  to  regulate  hackney 
coaches  and  other  vehicles."    It  was  held  that  the  power 
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<30iif erred  was  not  a  tax-levying  power,  bat  that  ^^all  the 
apparent  object  of  the  act  may  be  secured  by  dne  regula- 
tions as  to  the  time,  place,  and  mode  of  using  such  vehicles, 
irrespective  of  any  payment  of  a  special  duty  or  tax  upon 
them  as  provided  in  the  ordinance/'  Since  the  statute 
there  under  review  conferred  no  power  upon  the  munici- 
pality to  levy  an  occupation  tax  upon  omnibuses  and  stage 
coaches,  it  is  obvious  that  what  the  court  say  about  want  of 
authority  of  the  city  of  Boston  to  require  the  proprietors  of 
omnibuses  and  other  vehicles  running  into  and  out  of 
Boston  to  pay  a  license  tax  was  not  necessary  to  a  decision 
of  the  case  before  the  court. 

In  the  case  at  bar,  it  is  urged  that  the  ordinance  we  have 
been  considering  does  not  impose  a  license  tax ;  therefore, 
the  tax  in  question  is  invalid.  The  charter  of  the  city  of 
Fremont  authorizes  the  levying  and  collecting  ^^a  license 
tax."  Section  1  of  the  ordinance  declares  that  *Uhere  is 
hereby  levied  a  license  tax  on  each  and  every  occupation 
and  business  within  the  limits  of  the  city,"  etc.  The  ordi- 
nance, therefore,  does  levy  a  "license  tax."  That  the 
ordinance  makes  no  provision  for  the  issuance  of  a  formal 
license  is  immaterial.  By  section  6  the  city  treasurer  is 
required  to  give  a  receipt  to  the  person  paying  the  tax, 
*' properly  dated  and  specifying  the  person  paying,  the 
occupation,  amount,  and  for  what  time  said  tax  is  paid." 
It  is  not  believed  that  a  provision  for  the  issuance  of  a 
license  is  essential  to  the  validity  of  the  tax,  but,  if  it  were, 
the  receipt  provided  for  in  section  6  is  a  sufficient  compli- 
ance. It  will  be  observed  that  the  ordinance  authorizes  the 
collection  of  occupation  taxes  levied  thereunder  by  suit  in 
any  court  of  competent  jurisdiction.  That  the  payment  of 
such  taxes  may  be  enforced  by  an  ordinary  action  of  law, 
when  the  ordinance  provides  for  the  collection  in  that  man- 
ner, we  do  not  doubt.  Sacramento  v.  CrocJcer^  16  Cal.  1 19 ; 
City  of  Los  Angeles  v.  Sovihern  Pacijlo  H.  Co.^  supra. 

It  is  further  urged  by  counsel  for  the  telegraph  company 
that  the  ordinance  imposes  a  burden  upon  interstate  com- 
merce, and  consequently  is  repugnant  to  that  clause  of  the 


JMJU)ItA!3&_&,    ltW4. 


lUegnph  Co.  t.  TnaaoDt. 


federal  ConstitntioD  which  gives  to  Congress  the  power  to 
regulate  commerce  with  foreign  nations  and  among  the 
■everal  States.  The  power  to  regnlat«  interstate  commerce 
is  within  the  exclasire  power  of  Congress,  and  it  is  well 
settled,  by  the  repeated  decisions  of  the  highest  jndicial 
tribunal  of  the  land,  that  a  State  law  which  imposes  regu- 
lations or  restrictionB  which  operate  to  hinder  or  embarrass 
the  speedy  transportation  ot  commerce  between  the  States, 
is  nnconatitntional  and  void.  It  has  likewise  been  decided 
that  the  telegraph  is  an  instmment  of  commerce,  and  that 
the  power  to  regulate  telegraph  companies  in  respect  to  in- 
terstate business  is  invested  in  Congress  alone.  In  other 
words,  the  States  are  powerless  to  impose  a  tax  upon  mes- 
sages where  communications  are  transmitted  from  one 
State  to  another.  Pensetcola  TeU  Co.  t.  W,  U.  TeH.  Co., 
96  U.  S.  1 ;  W.  U.  TeL  Co.  t.  Texas,  106  U.  S.  460 ;  W.  U. 
Ten.  Co.  T.  Alabama  State  Boara,lS2  U.  8.  473  (10  Sup. 
Ct.  161). 

The  Supreme  Court  of  the  United  States,  in  more  than  one 
case,  has  said  that  a  State  may  lawfully  impose  a  tax  upon 
a  telegraph  company  for  telegrams  carried  wholly  wi^in 
the  limits  of  the  State  in  which  such  tax  is  levied.  We 
will  now  refer  to  some  of  the  decisions  of  that  tribunal  so 
holding.  In  W.  U.  Tel.  Go.  v,  Texas,  svpra.  the  question 
under  consideration  was  the  validity  of  a  statute  of  Texas, 
requiring  telegraph  companies  doing  business  in  the  State 
to  pay  tax  upon  each  telegram  passing  over  their  lines, 
whether  wholly  within  the  limits  of  the  State,  or  coming 
into  the  State  from  a  point  without,  or  going  from  the  State 
out  of  it.  The  statute  was  held  void  in  so  far  as  it  related 
to  messages  carried  through  more  than  one  State,  as  an 
interference  with  or  a  regulation  of  commerce  among  the 


It  was  further  decided  that  the  State  had  the  power  to 
levy  a  tax  on  telegrams  carried  entirely  within  the  limits 
of  the  State.  Chief  Justice  Waits,  in  delivering  the  opin- 
ion of  the  court  in  that  case,  said:  *'The  Western  Union 
Tel^iraph  Company,  having  accepted  the  restrictions  and 
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obligations  of  this   provision  by  Congress,  occupies    in 
Texas  the  i>osition  of  an  instrument  of  foreign  and  inter- 
state commerce,  and  of  a  government  agent  for  the  trans- 
mission of  messages  on  public  business.    Its  property  in 
the  State  is  subject  to  taxation,  tiie  same  as  other  property, 
and  may  undoubtedly  be  taxed  in  a  proper  way  on  account 
of  its  occupation  and  its  business.    The  precise  question 
now  presented  is  whether  the  power  to  tax  its  occupation 
can  be  exercised  by  placing  a  si)ecific  tax  on  each  message 
sent  out  of  the  State,  or  sent  by  public  officers  on  the  busi- 
ness of  the  United  States."    llie  learned  Chief  Justice,  in 
the  same  opinion,  after  holding  that  the  tax  on  telegraph 
messages  sent  from  points  without  the  State  to  ][)oints  within, 
and  from  points  within  to  i)oints  without,  is  a  regulation  of 
interstate  commerce,  and  therefore  void,  uses  the  following 
language:    ^'The  rule  that  the    regulation  of  commerce, 
which  is  confined  exclusively  within  the  jurisdiction  and 
territory  of  a  State,  and  does  not  affect  other  nations  or 
States  or  the  Indian  tribes — that  ia  to  say,  the  purely 
internal  commerce  of  a  State  —  belongs  exclusively  to  the 
State,  is  as  well  settled  as  that  the  regulation  of  conunerce 
which  does  affect  other  nations  or  States  or  the  Indian 
tribes  belongs  to  Congress.     Any  tax,  therefore,  which  the 
State  may  put  on  messages  sent  by  private  parties,  and  not 
by  the  agents  of  the  government  of  the  United  States,  from 
one  place  to  another,  exclusively  within  its  own  jurisdic- 
tion,  will  not  be  repugnant  to  the  Constitution  of  the 
United  States."     To  the  same  effect  is  W.  U.  Tel.  Co.  r. 
Pennsylvania,  128  U.  S.  39  (9  Sup.  Ct.  6).     In  Lelaup  r. 
Port  of  MobUe,  127  U.  S.  640  (8  Sup.  Ct.  1380),  it  was 
ruled  that  '^telegraphic  communications  when  carried  on 
between   different  States   are   interstate    commerce,   and 
within  the  power  of  regulation  conferred  w^n  Congress, 
and  that  a  general  occupation  tax  on  a  telegraph  company 
affects  its  entire  business,  interstate  as  well  as  domestic, 
and  is  unconstitutional."    In  that  case  a  tax  ordinance  of 
the  city  of  Mobile  imposed  a  license  tax  of  $1,235  on  each 
telegraph  company  for  the  privilege  of  transacting  tele- 
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graph  basineaa  in  the  city.  It  is  clear  that  the  ordinance  is 
repn/^ant  to  the  commercial  claasc  of  the  federal  Coneti- 
tatioD,  since  it  was  a  restriction  upon  interstate  commerce. 
In  that  case,  the  tax  was  levied  upon  its  eatire  bnsiness, 
interstate  as  well  as  that  carried  on  wholly  within  the 
State,  whiitt  in  the  case  at  bar  the  tax  was  npon  interstate 
bnsiness  alone.  Id  the  case  referred  to,  the  right  of  the 
State  to  tax  the  telegraph  company's  interstate  business 
was  stated.  In  Rattemtan  \.  Telegraph  Co.,  137  IT.  3. 
411  (8  Snp.  Ot.  1127),  it  was  held  "that  a  single  tax, 
assessed  nnder  the  Revised  Statutes  of  Ohio,  npon  the 
receipts  of  a  telegraph  company  which  were  derived  partly 
from  interstate  commerce  and  partly  from  commerce  within 
the  State,  bat  which  were  returned  and  assessed  in  gross, 
and  without  separation  or  apportionment,  is  not  wholly 
invalid,  bnt  is  invalid  only  in  proportion  to  the  extent  that 
snch  receipts  were  derived  from  interstate  commerce." 
See  W.  U.  TeL  Co.  T.  Alabama  State  Board,  132  IT.  S. 
472(10Sup.  Ct.  161.)  In  the  Sfote  FVeight  Tax,  WWa31. 
232,  the  conrt  had  nnder  consideration  a  statute  of  the  State 
of  Pennsylvania  which  provided  for  a  tax  upon  all  freight 
carried  by  any  railroad  or  canal  in  the  State.  The  Bead- 
ing Bailroad  Company  resisted  the  tax,  claiming  that  it 
was  levied  on  interstate  commerce.  The  Snpreme  Conrt  of 
the  United  States  held  that  the  tax  on  the  freight  trans- 
ported wholly  within  the  State  was  valid,  bnt  that  such 
freight  as  was  hronght  into  or  carried  oat  of  the  State, 
being  interstate  commerce,  was  not  subject  to  State  taxa- 
tion. The  Legislature  of  the  State  of  Missouri,  in  1889, 
enacted  a  law  imposing  a  tax  upon  express  companies  of  3 
per  cent,  of  their  "receipts  for  business  done  within  the 
State."  Under  the  provisions  of  said  law,  taxes  were 
assessed  against  the  Pacific  Express  Company,  a  Nebraska 
corporation,  carrying  on  business  as  an  express  company  in 
the  State  of  Missouri  and  several  other  States.  The 
express  company  brought  suit  in  the  Circuit  Court  of  the 
United  States  for  the  district  of  Missouri,  to  restrain  the 
collection  of  said  tax,  alleging,  among  other  grounds,  that 
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the  statute  of  Missonri  abore  mentioned  imposed  a  tax 
upon  interstate  commerce,  and  therefore  infringed  the  Con- 
stitution of  the  United  States.  The  court,  by  Caldwjbll,  J., 
held  that  the  tax  was  not  a  regulation  of,  or  an  interference 
with,  interstate  commerce.  JSxpress  Oo.  v.  Seib^t^  44  Fed. 
Bep.  310.  An  appeal  was  prosecuted  to  the  Supreme  Court  of 
the  United  States,  where  the  decree  was  affirmed,  the  opin- 
ion being  reported  in  143  U.  S.  339  (12  Sup.  Ct.  260).  Mr. 
Justice  Lamar,  speaking  for  the  court,  used  this  language  : 
''The  first  proposition,  that  the  statute  imposes  a  tax  upon 
interstate  commerce,  and  is  therefore  violative  of  what  is 
known  as  the  commercial  clause  of  the  Constitution,  ia 
unsound.  It  is  well  settled  that  a  State  cannot  lay  a  tax 
upon  interstate  commerce  in  any  form,  whether  by  way  of 
duties  laid  down  on  the  transportation  of  the  subjects  of 
that  commerce,  or  the  receipts  derived  from  that  transpor- 
tation, or  on  the  occupation  or  business  of  carrying  it  on,  for 
the  reason  that  such  taxation  is  a  burden  on  that  commerce^ 
and  amounts  to  a  regulation  of  it  which  belongs  to  Congress. 
Lyng  v.  Allchiffan,  135  U.  S.  161  (10  Sup.  Ct.  726) ;  Leloup 
T.  Port  of  Mobile,  127  U.  S.  640  (8  Sup.  Ct.  1380) ;  W.  U. 
Tel.  Co.  V.  Alabama  State  Board,  132  U.  S.  472  (10  Sup. 
Ct.  161);  McCallv.  Calif (/rnia,  136  U.  S.  104  (10  Sup.  Ct. 
881);  Norfolk  &  W.  Ji.  Oo.  v.  Pennsylvania,  136  U.  S.  114 
(10  Sup.  Ct.  958). 

The  question  on  this  branch  of  the  case,  therefore,  is,  was 
the,  business  of  this  express  company  in  the  State  of  Mis- 
souri, on  the  receipts  from  which  the  tax  in  question  was 
assessed  under  this  act,  interstate  commerce  ?  The  allega- 
tion of  the  bill  is  very  positive  that,  in  the  prosecution  of 
its  business  as  an  express  company,  the  complainant  is 
engaged,  in  part,  in  the  transportation  of  goods  and  other 
property  between  the  States  of  Nebraska,  Kansas,  Texa^ 
and  other  States  of  the  Union,  and  the  State  of  Missouri, 
and  also  in  the  business  of  carrying  goods  between  differ- 
ent i)oints  within  the  limits  of  the  State  of  MissourL  The 
question  on  this  point,  therefore,  is  narrowed  down  to  the 
single  inquiry,  whether  the  tax  complained  of  in  any  way 
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bears  upon  or  touches  the  interstate  traffic  of  the  company, 
or  whether,  on  the  other  hand,  it  is  confined  to  its  intra- 
state business.  We  think  a  proper  construction  of  the 
statute  confines  the  tax  which  it  creates  to  the  intrastate 
business,  and  in  no  way  relates  to  the  interstate  business  of 
the  company.  The  act  in  question,  after  defining  in  its 
first  section  what  shall  constitute  an  express  company,  or 
what  shall  be  deemed  to  be  such  in  the  sense  of  the  act, 
requires  such  express  company  to  file  with  the  State  audi- 
tor an  annual  report,  ^^  showing  the  entire  receipts  for 
business  done  within  this  State  of  each  agent  of  such  com- 
pany doing  business  in  this  State,"  etc.,  and  further 
provides  that  the  amount  which  any  express  company  pays 
'^to  the  railroads  or  steamboats  within  this  State  for  the 
transportation  of  their  freight  within  this  State,"  may  be 
deducted  from  the  gross  receipts  of  the  company  on  such 
business ;  and  the  act  also  requires  the  company  making  a^ 
statement  of  its  receipts  to  include,  as  such,  all  sums  earned 
or  charged  ^^for  the  business  done  within  this  State,"  etc. 
It  is  manifest  that  these  provisions  of  the  statute,  so  far 
from  imposing  a  tax  upon  the  receipts  derived  from  the 
transportation  of  goods  between  other  States  and  the  State 
of  Missouri,  expressly  limited  the  tax  to  receipts  for  the 
sums  earned  and  charged  for  the  business  done  within  the 
State.  This  ][)ositive  and  oft-repeated  limitation  to  business 
done  within  the  State, —  that  is,  business  begun  and  ended 
within  the  State, —  evidently  intended  to  exclude,  and  the 
language  employed  certainly  does  exclude,  the  idea  that 
the  tax  is  to  be  imposed  upon  the  interstate  business  of  the 
company.  '* Business  done  within  this  State"  cannot  be 
made  to  mean  business  done  between  that  State  and  other 
States.  We  therefore  concur  in  the  view  of  the  court  below, 
that  it  was  not  the  legislative  intention,  in  the  enactment 
of  this  statute,  to  impinge  upon  interstate  commerce,  or  to 
interfere  with  it  in  any  way  whatever ;  and  that  the  statute, 
when  fairly  construed,  does  not  in  any  manner  interfere 
with  interstate  commerce. 

The  principle  dedncible  from  these  decisions  is  that^ 
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while  the  State  cannot  tax  either  the  interstate  or  goTem- 
ment  busineas  of  a  telegraph  company,  it  possesaes  the 
power  to  impose  a  tax  upon  such  business  of  such  company 
as  is  carried  on  wholly  within  the  State,  provided  snch  tax 
is  not  levied  in  gross  ai)on  State  as  well  as  interstate  busi- 
ness, bat  is  restricted  to  intrastate  business  solely.  And  in 
view  of  the  foregoing  authorities,  and  especially  the  last 
one  quoted  from,  we  have  no  hesitation  in  holding  that  the 
ordinance  of  the  city  of  Fremont  in  no  manner  places  a 
burden  or  restriction  upon  interstate  commerce,  nor  does  it 
tax  the  agency  of  the  federal  government.  The  ordinance 
expressly  excludes  from  its  operation  all  government  and 
interstate  business.  The  i^aintifF  in  error  could  transmit 
messages  relating  to  government  business  and  carry  com- 
munications from  this  State  to  points  in  other  States  to 
persons  and  places  without  this  State,  unmolested,  and 
without  paying  to  the  city  of  Fremont  a  cent  as  license  tax 
therefor.  The  only  difference  between  this  case  and  JBlx- 
press  Co.  v.  Seibert^  supra^  is  this :  In  the  latter,  the  tax 
levied  was  a  certain  per  cent,  on  the  gross  amount  of  the 
receipts  of  the  express  company  derived  from  the  business 
done  by  it  within  the  State ;  while  here  a  specified  sum  was 
imposed  ui)on  telegnph  comfyanies  for  the  privilege  of  trans, 
acting  within  the  city  of  Fremont  intrastate  business.  The 
case  cited  is  directly  in  i)oint  on  the  question  before  us,  and 
must  control  our  decision  herein.  The  judgment  of  the 
District  Court  is  right,  and  is  therefore  affirmed. 

Affirmed. 

NOTB.— The  three  foregoing  oases,  in  whioh  the  Taliditjr  of  ordhumoog 
fmpoHhig  lioenee  fees  is  oonoidered  with  ref erenoe  to  the  interstate  oom- 
meroe  provisions  of  the  Federal  Constitution  and  the  post-roads  not  ef 
Congress,  are  grouped  at  this  place  in  oonneotion  with  taxation  oases  in 
whioh  similar  questions  are  inTolred. 

Another  series  of  munioipal  license  oases,  in  whioh  the  power  of  nmnioi- 
palities  to  impose  a  fee  in  consideration  for  use  ot  streets,  may  be  fowi^ 
earlier  in  this  volume.    See  note,  page  ISl,  ante. 

See,  also,  Imdbi:  to  this  and  previous  volumes,  title  '*Iioense  IW;* 
notes,  voL  2«  pages  116,  1S7,  and  vol.  8,  pages  66,  71. 
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Inman  ft  I.  Steamship  Co.  y.  Westbbn  Union  Telb^ 

OBAPH  Company. 

U»  8.  OhcuU  CTaurt  of  AppedU,  Second  (Xreuit^  Jan.  If,  1S94, 

(59  Fed.  R.  865.) 
PO6T-1IOAD0  AOT«— Wires  OBerrBUonNa  navioablb  stbbam. 

IflMii  a  TeeBel  k  able  to  prooeed  by  the  use  of  her  own  power,  OTen  through 
mad  at  the  bottom  of  a  stream,  she  is  "  naTigating"  within  the  meaning 
of  the  word  "  navigation  "  as  used  in  the  post-roads  act  of  Congress. 

That  being  so,  the  burden  is  upon  those  maintaining  cables  in  a  plaoe  thus 
naTigable  of  showing  that  an  accident  to  the  cables  by  a  vessel  fouling 
with  them  was  not  due  to  themselves. 

Under  the  oircumstanoes  of  the  given  case,  held  that  such  burden  was  not 
sustained. 

Appeal  from  Circuit  Court  for  southern  district  of  New 
York.  In  admiralty.  Cross  libels  for  damages  to  the 
submarine  cables  of  the  telegraph  company  by  the  screw  of 
the  steamship  City  of  Richmond,  and  for  injury  to  the 
screw  by  the  same  accident.  In  the  court  below  the  first 
named  libel  was  dismissed  and  the  other  sustained.  Said 
decision  is  reported  8  Am.  Elec.  Cas.  666. 

Statement  by  Laoombe,  Circuit  Judge : 

These  are  api>eals  by  the  Western  Union  Telegraph  Com- 
pany from  pro  forma  decrees  of  the  CircuitfCourt,  affirming 
decrees  of  the  District  Court,  southern  distoict  of  New 
York.  Cross  libels  were  brought  by  the  parties,  eadi 
claiming  its  damages  sustained  on  August  16,  1887,  by  a 
fouling  of  the  screw  of  the  S.  S.  City  of  Richmond  with 
submarine  cables  owned  by  the  telegraph  comi>any,  and 
extending  under  the  North  rirer  from  at  or  near  Cortland 

VOL.  IT— 41. 
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street,  on  the  New  York  side,  to  and  under  the  If  etherland 
Steamship  Company's  pier,  on  the  Jersey  City  side.  The 
Netherland  pier  was  there,  and  in  use  by  ocean  steamers, 
before  the  cables  in  question  were  laid  under  it ;  and  ocean 
steamers  have  been  in  the  habit  of  docking  at  Jersey  City 
for  forty  years.  The  cables  of  the  libelant  were  first  laid 
there  in  1807,  under  authority  of  the  act  of  Congress  of 
July  24,  1866.  The  district  judge  found  the  telegraph  oom- 
-paxij  solely  in  fault,  dismissed  its  libel^  and  siutained  th* 
cross  libel  of  the  steamship  company.  * 

David  2>.  Duncan^  for  appellant. 

Henry  O.  Ward^  tor  appellee. 

Before  Wallace  and  Lagombe,  Circuit  Judges. 

Laoombs,  Circuit  Judge  (after  stating  the  facts)  \  Briefly 
stated,  the  movements  of  the  steamship  on  the  day  in  ques* 
tion  were  as  follows  :  She  arrived  in  the  vicinity  of  the 
Inman  pier  at  about  9  A.  M.  on  a  flood  tide.  That  piw  is 
immediately  below  the  Netherland  pier,  and  immediately 
above  the  Bed  Star  pier.  Her  own  berth,  on  the  north  side 
of^  the  Inman  pier,  was  occupied  by  another  steamer  of  that 
line,  and  the  slip  south  of  that  pier  was  full  of  barges.  The 
flood  tide  made  it  necessary  for  her  to  proceed  some  distance 
above,  and  then  round  to,  so  as  to  make  the  end  of  her  pier 
(the  only  place  available  for  landing  passengers),  against 
the  tide— a  manoeuvre  equally  necessary  when  she  makes 
the  slip  on  a  flood  tide.  She  lay,  while  discharging  her 
cabin  passengers  and  baggage  over  a  forward  gang  plank, 
at  the  southern  end  of  her  pier,  with  her  stem  angling  out 
in  the  river,  and  projecting  up  stream.  By  the  time  tiiese 
were  landed,  the  tide  had  fallen  so  much  that  she  was  in 
part  touching  the  bottom,  and,  had  she  remained  there  till 
fully  aground,  the  unevenness  of  the  bottom  would  have 
caused  damage  by  straining.  She  could  not  move  forward 
without  running  into  the  Red  Star  pier,  nor  could  she 
proceed  directly  astern,  as  she  lay,  without  risk  of  hitting  a 
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broad  baii;;e  wliich  lay  at  the  end  of  the  Nethcrland  pier. 
With  the  aid  of  two  powerful  tugs  hauling  with  hawsers  on 
her  port  quarter,  her  stem  was  breasted  ont  till  the  hawsers 
broke  ;  the  stern  then  resting  in  the  mud  at  the  bottom  of 
the  river  some  little  distance  southeaat  of  the  Netherland 
pier.  Her  propeller  was  then  put  in  motion  ;  the  tugs  still 
hauling  at  right  angles  to  her  course,  so  as  to  keep  her 
stem  down  to  southward  until  she  struck  the  ebb  tide. 
Steadily,  and  without  any  apparent  obstruction  or  stoppage 
of  her  motion,  the  steamer,  under  lier  reversed  screw,  moved 
onward  through  the  mud,  passing  on  her  way  through  a  mud 
bank  about  300  feet  off  the  Netherland  pier,  until  she  reached 
the  middle  of  the  river,  where  she  anchored.  None  of  her 
officers,  who  were  at  their  respective  posts,  and  attentive  to 
their  duties,  were  conscious  of  her  touching,  striking,  or  foul- 
ing anything.  The  second  oiBcer,  who  was  stationed  at  the 
stem,  noticed  a  water-logged  pile  in  motion  near  the  stern- 
post,  which  he  surmised  had  been  started  up  from  the  bot- 
tom by  the  action  of  the  propeller.  Reporting  this  circum- 
stance the  next  day.  to  the  first  officer,  a  diver  waa  sent 
down  and  found  fragments  of  seven  or  eight  sabmarine 
cables  entangled  in  the  screw. 

The  act  of  Congress  above  referred  to  gives  libelant  the 
right  to  lay  its  cables  "under  the  navigable  streams  of 
waters  in  the  United  States,"  with  the  limitation  or  condi- 
tion that  such  lines  "shall  be  so  constructed  and  main- 
tained as  not  to  obstrnct  the  navigation  of  such  streams 
and  waters." 

The  district  judge  has  elaborately  set  forth  the  facts  in 
evidence,  and,  in  affirming  his  decision,  we  do  not  deem  it 
necessary  to  restate  them  all.  The  appellant  has  criticized 
some  of  his  statements  as  to  the  character  of  the  bottom  at 
the  locality  in  question,  on  the  ground  that  they  are  not  in 
all  respects  sustained  by  proof;  but  it  is  abundantly  estab- 
lished by  uncontradicted  evidence  that  the  cables  inter- 
sected the  line  of  a  bank  of  mud  which  lay  off  the  Nether- 
land pier,  and  that  the  mud  composing  that  bank  was  of 
such  a   character  that  the  City  of  Richmond,   under  a 
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reveraed  screw,  navigated  herself  through  it  stern  first  by 
her  own  power.  That  a  vessel  is  navigating  when  she  is 
able  to  thus  proceed  by  the  use  of  her  own  power  is  a  self- 
evident  proposition,  which  needs  no  citation  to  support  it, 
though  reference  may  be  made  to  Gould,  Waters,  §  87; 
Mayor,  etc.^  of  Colchester  v.  Brooke^  7  Q.  B.  339 ;  Fergyr- 
^on  V.  Steamship  Co.^  10  Vict.  Law  R.  279. 

It  being  clear  that  the  steamer  was  navigating,  it  is  for 
the  owner  of  the  cables  to  show  that  they  were  not  so  main- 
tained as  to  obstruct  navigation.  Here,  in  the  nature  of 
things,  the  evidence  is  unsatisfactory.  No  one  knows  the 
condition  of  affairs  at  the  bottom  of  the  river  on  the  morn- 
ing in  question.  Whether,  by  reason  of  some  kink,  a  part 
of  one  of  the  cables  was  protruded  upward  into  the  water, 
or  whether  one  of  them  rested  on  the  water-logged  pile  in 
such  manner  that  when  the  latter  was  disturbed  by  the 
«crew,  it  momentarily  raised  the  cable  above  its  ordinary 
location,  or  .  at  what  depth  in  the  soft  navigable  mud  the 
<;ables  rested  that  morning,  is  all  a  matter  of  conjecture. 
Aside  from  occasional  fouling  of  the  cables  by  anchors, 
there  is  no  evidence  to  show  that  they  had  theretofore  inter- 
fered in  any  way  with  the  movement  of  vessels,  except  that, 
a  short  time  before,  the  propeller  of  the  steamer  Western, 
land  had  come  in  contact  with  them.  When  it  is  considered 
that  the  locality  in  question  had  been  occupied  for  years 
by  ocean  steamers  as  large  as  the  City  of  Richmond,  which 
necessarily  must,  upon  occasions,  have  plowed  their  way 
through  this  mud  bank,  the  fact  that  the  cables  were  never 
thus  caught  before  is  suggestive  that  there  had  been  some 
recent  change  in  their  position.  But,  whatever  the  cause 
of  the  accident  in  question,  the  owner  of  the  cables  laid 
across  this  navigable  stream  has  failed  to  show  that  it  did 
not  happen  because  of  an}  failure  to  maintain  them  in  such 
a  way  as  not  to  obstruct  navigation ;  and,  as  the  owners  of 
the  steamship  have  shown  that  she  was  navigating  when 
she  encountered  them,  the  person  who  undertook  to  main- 
tain the  cables  so  aa  not  to  obstruct  navigation  has  failed 
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to  sastain  the  burden  of  proof  which  the  accideot  oast 
upon  him. 

Counsel  for  the  appellant  has  ar^ed  at  great  length,  and 
with  abnndant  citation  of  authority,  npon  the  question, 
what  is  tiie  proper  constmction  to  be  given  to  the  words  of 
limitation  in  the  act,  "not  to  obstract  the  navigation?" 
The  concloaion  for  which  he  contends  is  thus  stated  in  his 
brief: 

"The  test  must  be,  does  it  nnreasonably,  nnnecesarilj 
obstruct,  in  view  of  the  objects  to  be  accomplished  ?  Does 
it  obstruct  or  interfere  with  the  navigation  more  than  is 
necessary?  Some  interference,  nnder  some  possible  con- 
ditions and  circumstances,  is  necessary ;  bat  is  it  reduced 
to  the  minimum  in  a  given  case  1* " 

In  answer  to  this  two  snggestiohs  will  suffice.  Each  case 
should  be  disposed  of  npon  its  own  facts ;  and  it  may  be 
taken  as  a  safe  rule  that  the  degree  of  obstruction,  will 
vary  with  the  character  and  extent  of  the  navigation.  In 
the  case  now  before  the  court,  the  locality  for  the  crossing 
was  selected,  for  all  that  appears,  voluntarily  by  the 
libelant  There  is  nothing  to  show  that  it  was  constrained 
by  any  necessity  to  lay  its  cables  where  it  did,  and  not 
elsewhere.  The  obligation  to  maintain  the  cable  so  as  not 
to  obstmct  navigation  is  fully  operative  when  the  question 
of  a  place  to  lay  it  is  being  decided.  This  locality  had 
been  occupied  for  years  before  by  ocean  steamers.  The 
Jersey  end  of  the  cable  was  carried  ashore  under  a  dock 
built  for  and  used  by  such  steamers.  The  telegraph  com- 
pany knew,  or  could  easily  have  ascertained,  that,  in  cer- 
tain conditions  of  the  tide,  there  was  not  water  enough  off 
that  pier  for  vessels  such  as  these  to  navigate  without 
plowing  through  the  surrounding  mud  and  silt,  and  is 
chargeable  with  knowledge  that  while  such  vessels,  pro- 
ceeding on  their  course  up  or  down  a  river,  will  ordinarily 
keep  well  off  from  the  shoaler  water,  it  is  to  bt?  expected 
that,  where  their  own  piers  are  located,  they  will  navigate 
up,  down,  across,  and  in  every  col.  eivable  course,  however 
tortDOQS,  while  making  their  way  through  natural  diffical- 
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ties  and  obstractions  to  their  landing  places.  Counsel 
refers  to  the  City  of  Richmond  as  ^  ^operating  in  some 
pecaliar  mode,  or  under  some  special,  extraordinary  con- 
ditions ; "  but  just  such  mode,  and  just  such  conditions  of 
operation  were  to  be  expected  at  the  place  selected  for  the 
cable.  It  is  not  unreasonable,  therefore,  to  hold  the  owner 
of  the  cable  to  a  greater  measure  of  precaution  in  main- 
taining it  when  laid  there  than  when  laid  in  some  other 
place  where  such  peculiar  conditions  of  navigation  do  not 
exist. 

It  is  urged  that  the  City  of  Richmond  is  nevertheless 
liable  because  the  general  agents  of  the  Inman  line  and  the 
dock  superintendent  had  knowledge  that  there  were 
Western  Union  cables  running  from  under  the  Netherland 
pier.  Neither  the  pilot,  however,  nor  the  ship's  navigating 
officers,  knew  of  the  presence  of  the  cables ;  and  there  is  no 
evidence  of  that  malicious  disregard  of  another's  right  of 
property  which  was  held  controlling  in  Mayor ^  etc.^  of 
Colchester  v.  BrooJce^  7  Q.  B.  339,  and  Cohh  v.  Bennett,  75 
Pa.  St.  326.  In  the  absence  of  any  notice  by  sign  put  up  at 
the  cable  crossing,  which  the  evidence  shows  is  usual,  we 
do  not  feel  warranted  in  holding  the  City  of  Richmond 
responsible  for  navigating  over  the  cable ;  and  even  if  her 
officers  knew  it  was  there,  they  might  fairly  assume  it  was 
80  hnaintained  as  not  to  obstruct  her  navigation. 

The  decrees  of  the  District  Court  are  aflGbrmed,  with 
interest  and  costs. 


NOTB.— See  BUMOiard  v.  W.  U.  2W.  Oo^  toL  1,  p.  176;  OK^y  of  BUk^ 
moiui,  vol.  8,  p.  05ft. 


Uan  at  aL  T.  Chambersbar^ 

8.  K.  Lnnr  xe  al.  v.  Coahbbbbbttbor  Bobovgh. 

Fa.  AipmM  court,  Mareh  M,  iM^ 

aeo  p».  on.) 

PowxK  or  MumaiPALm  to  bdpply  zlxctrio  ucm. 

Vw  Legidaton  has  tlw  power  to  sufiiorlse  momoipal  otwparatloiu  to 
mwautsotura  and  supply  deotrioitj  for  lifting,  both  pabllo  Mid  pilmto. 

Faots  stated  in  opinion. 

0.  C  Btnocrs,  tat  appellants. 

J.  D.  Ludioiff,  for  appellee. 

Per  CnsiAM :  This  bill  vraa  bronght  to  restrain  the  bor- 
ough of  Chunbersborgh  from  mannfactaring  and  supply- 
ing electricity  for  the  use  and  benefit  of  its  inhabitants, 
nnder  the  provisions  of  the  act  of  May  30,  1891  (P.  L.  90), 
It  is  grounded  mainly  on  allegations  which,  in  substance, 
are  (1)  that  said  act  is  nuconstitutional,  and  (3)  that  the 
debt  which  would  necessarily  be  incurred  by  the  borough 
IK  carrying  into  effect  its  proposed  undertaking,  will 
iacreaae  its  indebtedness  to  an  amount  in  excess  of  thecon- 
■titntional  limit  of  7  per  centum  of  the  assessed  ralaation 
of  taxablB  property  within  the  corporate  limits.  As  to 
botb  of  these  allegations  the  learned  master's  findings  of 
fact  and  legal  conclusions  are  in  defendant's  favor.  The 
first  five  specifications  charge  error  in  overruling  the  sev- 
eral exceptions  to  the  master's  concliisinns  of  law  recited 
tiierein,  respectively.  For  reasons  sufficiently  stated  in  the 
report  and  in  the  opinion  of  the  learned  president  of  the 
Common  Pleas,  approving  the  same,  we  think  there  was  no 
error  in  refusing  to  sustain  either  of  said  exceptions.  The 
burden  was  on  the  plaintiffs  to  prove  that  the  indebtedness 
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of  the  borough  would  be  necessarily  increased  to  an  amount 
exceeding  the  constitutional  limit,  etc.  In  that  .hey  were 
unsuccessful.  While  the  legislative  intention  may  not  ba 
as  clearly  and  happily  expressed  as  it  might  have  been,  we 
fail  to  discover  anything  in  the  provisions  of  the  act  that 
is  in  conflict  with  the  Constitution.  The  power  of  the  Iieg- 
islature  to  authorize  municipal  corporations  to  supply  gas 
and  water  for  municipal  purposes,  and  for  the  use  and 
benefit  of  such  of  their  inhabitants  as  wish  to  use  and  are 
willing  to  pay  therefor  at  reasonable  rates,  has  never  been 
seriously  questioned.  In  view  of  the  fact  that  electricity^ 
is  so  rapidly  coming  into  general  use  for  illuminating 
streets,  public  and  private  buildings,  dwellings,  etc.,  why 
should  there  be  any  doubt  as  to  the  i)ower  to  authorize 
such  corporations  to  manufacture  and  supply  it  in  like 
manner  as  artificial  gas  has  been  manufactured  and  sap- 
plied  ?  It  is  a  mistake  to  assume  that  municipal  corpora- 
tions should  not  keep  abreast  with  the  progress  and 
improvements  of  the  age. 


Note. — In  SpatUding  v.  Pedbody,  Massachusetts  Supreme  Court,  Jan. 
12,  1891  (168  Mass.  129),  held  that  cities  and  towns  had  no  authority  under 
existing  statutes  to  erect  and  maintain  works  for  electric  lighting  of  ih» 
streets  or  to  supply  light  to  the  inhabitants. 

In  the  same  year,  a  statute  was  passed  conferring  such  authority.  Laws 
1891,  ch.  870;  amended,  L.  1892,  ch.  259,  and  L.  1898,  ch.  454. 

In  Crawfordsville  t.  Braden,  Indiana  Supreme  Court,  Oct.  27,  1S91  (190 
Ind.  149),  it  was  decided  that  a  city  has  the  right  to  establish  works  tcr 
lighting  its  streets,  and  in  connection  therewith  to  furnish  priTata  con- 
sumers such  light  by  contract. 

In  an  earlier  case,  RtAshvilU  Oas  Co.  ▼.  RushvUU^  121  Ind.  218,  the  power 
of  a  city  to  buy  and  operate  an  electric  lighting  plant  and  to  issue  bonda 
to  pay  therefor  was  afSrmed. 

In  Rockebrandt  ▼.  CfUy  of  Madison,  Indiana  Appellate  Court,  Feb.  14, 
1894  (36  N.  E.  Rep.  844),  held  that  a  common  council,  empowered  by  statute 
[Rev.  St.  1894,  sec.  4801),  to  light  its  streets,  alleys,  and  other  public  places 
with  electric  lights,  and  to  contract  with  other  corporations  or  individuals 
for  such  lighting,  or  to  operate  its  own  plants,  may  employ  a  lineman  for 
its  electric  light  system  for  a  term  of  three  years,  at  a  monthly  salary,  and 
is  liable  to  him  for  breach  of  such  a  contract. 

See  also  ThomaonrHouston  Electric  Light  Co,  t.  City  of  Newtoti^  roL,  9^ 
Am.  El.  Cas.  507,  and  note  thereto. 
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Thb  Eleotbio  Powjeb  CoMPAiirY,   Bespondent,  t.   Thb 

MsTBOPOLIXAir    TSLXPHOKB    &    TSLXOSAPH    COMPASTT^ 

Appellant. 

New  York  SuprmM  Cbmri^  Oenerdl  IVnn,  Fini  Deparknentf  Jan.,  JS9i^ 

(»  Hun,  68.) 

BOCOTAL  AHD   COVYKBSEOir  OV   XLBOTRIO  WIBXB.*IZABILITT   OF  M18TSR 

FOB  TOBT  OV  SKBYAlTr. 

The  plaintifF,  a  duly  inoorporated  oompanj  engaged  in  the  bosineflsof  eup- 
plying  electric  power  to  oottomen,  maintained  its  lines  of  wire  attached 
to  fixtures,  so-called,  fastened  to  house  tops,  some  of  which  fixtures 
belonged  to  it,  and  some  to  the  defendant,  a  telephone  oompan j. 

The  defendant,  without  notice  to  the  plaintiff,  out  and  removed  the  wires 
of  the  latter  from  all  the  fixtures  of  both  companies ;  and  the  seryants 
of  the  defendant  also  carried  away  and  conyerted  the  wire. 

In  an  action  brought  to  recover  damages,  first,  for  the  trespass  and  cutting 
of  the  wires,  second,  for  injury  to  plaintiff's  business,  and  third,  for  the 
oonTOsion  of  the  wire,  the  jury,  under  instruction  of  the  trial  court,  ren- 
dered a  verdict  for  the  plaintiff  for  a  sum  less  than  the  value  of  the  con- 
verted wire  and  the  injury  caused  by  cutting  wires  from  plaintiff's  ow» 
fixtures,  with  interest  thereon. 

Upon  appeal  by  the  defendant  from  the  judgment  entered  upon  said  vei^ 
diet,  it  was  upheld,  upon  the  broad  grounds,  that  the  injury  to  the 
plaintiff's  line  was  a  trespass,  and  the  carrying  away  of  the  wires  con- 
version ;  for  which  the  judgment  did  not  even  compensate  the  plaintiff ; 
and  that  under  the  droumstances,  the  acts  of  the  servants  of  the  defend* 

,  ant  in  removing  and  oanying  away  were  so  closely  and  intimately  con- 
nected with  their  emplc^yment  that  the  employer  should  be  held  lii^dew 

Bv/rUm  N.  Haa-rison^  for  the  appellantb 

Roger  Foster^  for  the  respondent. 

O'Bbibit,  J.:  In  his  oharse  to  the  Jury  the  learned  trial 
judge  clearly  stated  the  fiicts  and  defined  the  issues.  As 
therein  said :  '*On  or  before  April,  1891^  it  appears  from 
the  proofs  that  the  plaintiil  oorperation  was  engaged  in  th* 
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maintenance  of  lines  of  electric  wires,  over  which  it  fur- 
nished power  to  cnstomers  for  the  movement  of  machinery^l 
for  which  the  plaintiff  charged  and  received  certain  remtids 
or  compensation.  The  corporation  was  organized  nnder  a 
general  act  of  the  Legislature  of  the  State  of  New  York. 
*  *  *  That,  being  in  the  enjoyment  of  this  business, 
some  time  in  March  and  the  first  part  of  April,  1891,  the 
defendant  corporation,  whose  business  is  indicated,  per- 
haps, by  its  title,  the  Metropolitan  Telegraph  and  Tele- 
phone Company,  by  its  agents  and  servants,  committed 
what,  in  legal  x><^la'nce,  may  be  called  a  trespass  upon  the 
property  of  the  defendant,  in  that,  by  its  agents  and  ser- 
vant!^, during  the  last  part  of  the  month  of  March  and  the 
first  part  of  the  month  of  April,  the  defendant  cut  and 
carried  away  certain  wires  of  the  plaintiff,  thereby  appro- 
priating its  property  in  the  wires  and  causing  it  damage  for 
the  recovery  of  which  this  action  is  brought." 

It  was  alleged  in  the  complaint,  and  made  to  app^ur  on 
the  trial,  that  the  plaintiff  had  wires  attached  to  fixtures 
belonging  to  itself,  and  also  upon  fixtures  belonging  to  the 
defendant.  With  respect  to  the  latter,  there  was  a  dispute 
as  to  whether  permission  had  ever  been  granted  to  plaintiff 
to  so  attach  its  wires.  The  plaintiff,  however,  insisting 
that  it  had  a  lease  or  at  least  a  license,  sought  to  make  the 
defendant  responsible  for  the  damage  which  it  claimed  was 
done  to  its  business,  in  addition  to  compelling  it  to  pay  for 
the  injury  resulting  from  the  cutting  of  the  wires  and  the 
carrying  away  and  converting  of  the  same  by  defendant. 

As  the  damages  which  it  was  held  the  plaintiff  could 
recover  were  limited  solely  to  such  as  it  could  show  resulted 
from  the  conversion  of  the  wii*e  belonging  to  it,  we  may 
eliminate  the  other  questions  from  our  consideration, 
leaving  it  to  be  determined  whether  the  judgment  in  this 
case  is  right  which  awarded  to  the  plaintiff  damages  for  the 
taking  of  such  wire  cut  and  removed  from  housetoiys,  some 
from  fixtures  owned  by  defendant  and  some  from  plaintiff's 
own  fixtures. 

Apart  from  the  questions  of  their  having  cut  and  removed 
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the  wire  and  the  damagee  resulting  therefrom,  the  defend- 
ant claims  that  there  were  certain  insurmountable  obstacles 
in  the  way  ct  any  recovery  in  this  case,  growing  out  of  the 
want  of  authority  in  the  plaintiflF  to  conduct  the  business 
which  it  was  carrying  on  in  this  city,  and  for  other  reasons 
which  will  be  noticed.  It  is  insisted  that,  as  the  defendant 
had  lawful  authority  to  carry  on  its  business,  and  as  the 
plaintiff  had  no  authority  to  carry  on  the  business  shown 
to  have  been  done  by  it  with  the  electrical  conductors  here 
in  question,  therefore  the  defendant  was  justified  in  cut- 
ting and  removing  such  wires,  without  being  liable  to 
plaintiff  in  damages. 

To  this,  we  think,  there  are  two  answers. 

The  plaintiff  was  in  i)ossession  of  the  fixtures  with  its 
wires,  conducting  a  business  from  which  it  received  a 
revenue,  and  though  this  were  done  without  authority  it 
would  afford  no  excuse  for  the  destruction  of  its  property 
by  the  defendant.  And,  second,  conceding  that  the 
defendant  had  the  right  to  remove  plaintiff's  wires  from 
the  fixtures,  by  thereafter  carrying  those  wires  away  it 
made  itself  liable. 

We  think  that  similar  reasons  apply  to  the  argument 
based  upon  the  failure  of  the  board  of  electrical  control  to 
give  permission  to  do  the  business  in  the  way  in  which  it 
was  being  conducted  by  plaintiff.  And  while  it  may  be 
true  that  defendant  would  not  be  responsible  for  any  in- 
juries resulting  to  plaintiff  from  the  former's  attempt  to 
comply  with  the  requirements  of  the  notice  of  the  board  of 
electrical  control  directing  the  removal  of  plaintiff's  wires 
from  defendant's  fixtures,  this  would  not  entitle  the 
defendant  upon  removing  such  wires  to  carry  away  and 
ecmvert  the  same.  These  considerations  might  be  pertinent 
if  damages  had  been  allowed  for  the  fact  of  the  cutting,  or 
far  the  injury  rssultiag  therefrom  to  plaintiff's  business. 
Bat  where,  as  here,  the  recovery  was  limited  to  such 
damages  as  were  shown  to  have  resulted  from  the  appropri. 
aiion  of  plaintiff's  property,  we  fail  to  see  how  these  can  be 
made  available  as  a  defense. 
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Other  suggestions,  which  we  regard  as  equally  irrelevant, 
are  made  for  the  purpose  of  shielding  the  defendant  from 
liability,  but  these  we  do  not  deem  it  necessary  to  discuss, 
feeling  that  the  validity  of  this  judgment  must  be  deter- 
mined by  a  consideration  of  the  merits  of  the  controversy 
as  finally  submitted  so  the  jury. 

There  was  proof  tending  to  show  that  all  the  wire  which 
the  defendant  cutland  took  away  was  of  the  value  of 
$2,296.  Of  this  amount  $900  was  claimed  to  have  been  wire 
cut  from  plaintiffs  own  fixtures,  and  to  replace  which 
required  the  expenditure  of  $100  to  linemen  and  workmen. 
If  we  add  to  this  the  interest  upon  the  value  of  the  property 
taken  between  the  date  of  conversion  and  the  trial,  it 
will  be  found  that  these  aggregate  amounts  exceed  the 
sum  awarded  by  the  jury,  and,  therefore,  there  can  be  no 
claim  of  excessive  damages.  The  real  questions,  however, 
are  those  which  were  cle»ly  presented  to  the  jury  by  the 
trial  judge,  as  to  whether  any  wire  belonging  to  plaintiff 
was  appropriated  and  carried  away  by  the  servants  of  the 
defendant  corporation  ;  and  if  so,  how  much,  and  what  was 
its  value.  In  addition,  we  have  the  more  serious  question, 
whether  the  defendant  is  liable  for  the  acts  of  the  persons 
who  after  cutting  removed  the  wire. 

Upon  all  these  questions,  except  as  to  the  defendant's 
responsibility  for  the  acts  of  those  who  carried  away  the 
wire,  the  proof  as  presented  furnishes  the  answer.  Though 
from  our  examination  we  think  it  is  reasonably  free  from 
doubt  that  the  same  persons  who  cut  the  wire  were  engaged 
in  removing  and  did  remove  most,  if  not  all  of  it,  there  is 
not  the  same  certainty  with  respect  to  the  amount  of  wire 
so  removed,  nor  entirely  satisfactory  evidence  as  to  the 
value  thereof.  From  the  very  nature  of  the  acts  charged, 
however,  it  was  difficult,  after  the  wire  was  removed,  to  de- 
scribe its  condition  and  determine  with  accuracy  the  exact 
amount  taken,  or,  in  view  of  the  extent  of  its  use,  its  true 
value  when  cut  and  removed.  But  we  do  not  think,  if  it 
can  be  found  that  the  defendant  is  respo  nsible,  that  it  is 
necessary  for  the  court  to  refuse  to  accept  the  only  evidence 
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#ff«red,  w  tliat  could  be  offered,  thougli  unsatisf actory,  and 
to  aecord  it  bo  w^ht  simply  because,  by  reason  of  the  ille- 
gal acts  of  third  persons,  more  satisfactory  proof  is  impos- 


Upon  the  questton  of  damages,  or  in  regard  to  the  eri- 
dence  offered  in  support  thereof,  we  see  no  ralid  reason  for 
distwrbing  the  verdict  ol  the  jury,  to  whom  all  the  eir* 
cnmstanees  connected  with  the  cutting  and  removal  were 
presented,  and  who  had  all  the  light  that  could  be  furnished 
them  in  determining  the  amount. 

The  one  question,  however,  which  we  do  not  regard  as 
entirely  clear  is  as  to  the  liability  of  the  defendant  for  the 
acts  ol  its  employes  in  removing  the  plaintiff's  wire  after 
it  had  been  cut.  As  stated,  we  think  the  jury  were  justi- 
fied in  concluding  that  it  was  removed  by  the  same  persons 
who  cut  it  and  also  that  such  i>ersons  were  the  employes 
of  the  defendant.  Assuming,  therefore,  that  the  defend- 
ant had  the  right,  either  under  the  directions  of  the  board 
of  electrical  control,  or  independently  thereof,  to  remove 
the  wires  from  its  fixtures,  for  the  reason  that  they  were 
ux)on  such  fixtures  without  its  authority  and  contiary  to 
law,  and  were  both  a  public  nuisance  and  a  special  nuis- 
ance to  defendant,  is  the  defendant  liable  for  the  further 
acts  of  its  servants  in  converting  the  plaintiff's  property  ? 

It  is  insisted  that  such  torts  were  not  within  the  scope  of 
their  employment  by  defendant,  and  that  defendant  cannot 
be  held  liable  for  them.  Undoubtedly  authorities  can  be 
found  botii  iM  England  and  in  this  country  to  uphold  this 
contention,  but  it  is  not  our  purpose  to  examine  them  at 
length,  thinking  as  we  do  that  there  has  been  upon  this 
branch  of  the  law  a  gradual  tendency  to  increase  the  lia- 
bility of  the  nuwter  for  the  acts  of  the  employe,  and  of  a 
IMineipal  for  acts  d  an  agent,  done  not  only  within  the 
scope  of  his  emi^oyment,  but  also  within  the  scope  of  the 
bsfliaess  with  which  he  is  intrusted.  And  this  is  well  sum- 
■aiiMd  in  a  noto  in  24  Abbott's  Kew  Caaea,  page  18S» 
whtttin  it  is  said :  *^A  few  years  ago  it  was  almost  nniver* 
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Bally  held  in  this  country  that  an  act  of  the  emploj^  fte^ 

motive  of  which  appeared  to  be  his  own  oudSoe,  did  noC: 

render  the  employer  liable,  even  though  doae  within  Aev 

scope  of  the  employment ;  bat  aU  the  authorfttes  wlhf (rife 

sanction  that  role  are  now  deemed,  in  so  far,  ovemded,  nmSL 

in  respect  to  the  question  of  the  right  of  action  ttie  molfre* 

of  the  servant  is  now  immaterial,  and  even  the  faoktkat  tAe^ 

employer  gave  propw  instrnotions,  and  that  ttie  net  was  ni 

direct  violation  of  those  instnetions,  does  not  di^lter  tAe! 

employer.    The  only  question  is,  where  the  Kne  is  to  b» 

drawn  between  acts  so  related  to  the  employment  tibat 

it  is  just  to  hold  the  employer  liable,  and  acts  so  dfaooA- 

nected  from  it  that  the  employe  alone  rtionld  be  liable.** 

And,  upon  the  question  of  principal  and  agent,  the  SKtsftt 

to  which  the  courts  will  go  in  ];>roteeting  third  persons 

such  agent's  acts  is  stated  in  the  ease  of  J^^th  Jn 

Bank  V.  Forty-Second  Street  Jk  Orand  Street  Ferry  JE.  M. 
Co.,  137  N.  Y.  231. 

We  think,  therefore,  that  where  it  has  been  shown  that 
by  the  directions  of  the  defendant  the  wire  belonging  to> 
the  plaintiff  was  cut  from  fixtures  on  the  housetops  and 
removed  therefrom,  without  notice  to  plaintiff,  and  wtO^ot 
affording  it  a  reasonable  opportunity  of  collecting  together 
and  reclaiming  such  property,  and  where,  in  additkm^  it 
was  shown  that  such  wire  was  removed  by  the  employes 
and  servants  of  the  defendant,  it  was  an  act  so  closely  aad 
intimately  connected  with  and  related  to  thmr  emplojmuni 
that  it  is  but  just  that  the  employer  in  this  instaaoe 
be  held  liable. 

We  have  examined  the  exceptions  to  rulings 
evidence  and  upon  the  requests  to  ehargti  bnt  do  not 
that  these  require  any  special  mention. 

Upon  the  entire  case  we  think  the  judgment  is  jns* 
right,  and  that  it  should  be  aflirmed,  with  eosts  and 
bursements. 

Yak  Brukt,  P.  J.,  and  Follxtt,  J.,  eoncured. 

Judgment  aArmed,^with  costs  and  disbarsemsntB. 


NEW  YORK,  1894.  605 


Power  Co.  y.  Telephone  &  Telegraph  Ck>. 


NoTB. —  Tbe  respondent's  brief  upon  the  above  appeal,  which  has  been 
fnmWied  me,  contains  so  much  that  is  interesting,  both  by  itself  and  in 
oonnectioB  with  the  opinion  of  the  court,  that  a  brief  abstract  of  it  is  hero 
{Mresented,  showing  a  portion  of  the  oaaes  cited. 

It  appears  that  the  pretext  of  the  defendant  for  cutting  the  wires  in  ques- 
tion was  an  order  of  the  board  of  commissioners  of  electrical  subways, 
directing  the  defendant  to  remoTe  from  its  **  pole-lines  in  this  city  all  elec- 
tric light  and  power  wires.*' 

The  plaintiff  demanded  $100,000  damages,  for  the  cutting  and  conversion 
of  the  wire)  and  for  loss  of  business  alleged  to  have  been  sustained  thereby. 
Under  the  instruction  of  the  court,  damages  were  limited  to  the  single 
item  of  conversion  of  the  wires  and  direct  injury  to  the  plaintiff  by  reason 
of  the  removal  of  the  wires  from  its  own  fixtures. 

The  first  point  made  by  the  respondent  in  support  of  its  judgment  is 
that  even  admitting  plaintiff's  use  of  its  wires  to  have  been  unlawful, 
defendant  had  no  right  to  convert  its  property.  Upon  this  point  are  cited 
Clauaatn  dt  Sana  Brewing  Co,  v.  B,  db  O.  R,  R.  Co.^  2  Am.  Elec.  Cas.  dlO ; 
Lawrenc€  v.  Met.  El.  i^.  Co.,  196  N.  Y.  488. 

The  next  two  points  are  that  even  though  the  wires  were  a  nuisance 
which  defendant  had  a  right  to  abate,  still  it  had  no  right  to  convert  them 
(citing  Mark  v.  Hudson  River  Bridge  Co.,  108  N.  Y.  28  ;  Bumham  v.  Jen- 
nes8,  54  Vt.  272 ;  Roberts  v.  Rose,  1  L.  R.  Ex.  82,  and  other  authorities),  or 
to  remove  them  without  giving  plaintiff  notice  of  such  proposed  action 
(citing  Jones  v.  Williams,  11  M.  &  W.  176). 

The  fourth  point  is  based  upon  the  fact  of  a  tenancy  by  the  plaintiff  of 
defendant's  fixtures  for  the  purpose  of  supporting  its  wires,  and  is  that 
such  tenancy  could  be  terminated  only  by  judicial  proceedings.  An  inter- 
esting argument  is  made  going  to  show  that  the  plaintiff  had  an  easement 
or  interest  in  real  estate.  Among  the  cases  cited  in  support  of  this  position 
are  Badger  Lumber  Co.  v.  Marion  Water  iSupply,  Elec.  Light  &  Power  Co., 
4  Am.  Eleo.  Cas.  551  ;  Mutual  Un.  Tel.  Co.  v.  Chicago,  2  Am.  Elec.  Cas. 
506;  St,  Louis Y.  W.  U.  Tel.  Co.,  4  Am.  Elec.  Cas.  102;  State,  Hudson 
Teleph.  Co.  Pros.  v.  Jersey  City,  2  Am.  Elec.  Cas.  183  ;  New  Orleans  v. 
Great  So.  Teleph.  dt  Tel.  Co.,  2  Am.  Elec.  Cas.  122  ;  Hannibal  v.  Mo.  db 
Kan.  Teleph,  Co.,  2  Am.  Elec.  Cas.  146 ;  Electric  Construction  Co.  v.  Heff- 
eman,  8  Am.  Elec.  Cas.  207  ;  Tissot  v.  Oreat  So.  Teleph.  dt  Tel.  Co.,  2  Am. 
Elec.  Cas.  286. 

The  fifth  and  sixth  points  are  that  the  board  of  subway  commissioners 
had  by  statute  no  control  over  wires  affixed  to  house  tops  (citing  Wands- 
worth Dist.  Board  v.  U.  K.  Teleph.  Co.,  2  Am.  Eleo.  Cas.  175,  note) ;  and 
by  its  order  attempted  to  exercise  no  such  control ;  it  mentioned  *' pole- 
lines  "  only. 

The  seventh  point  is  that  the  i>laintiff's  system  of  wires  on  housetops  was 
not  a  nuisanoe  (citing  U.  S.  Ilium.  Co,  v.  Grant,  8  Am.  Eleo.  Cas.  85). 

Points  eight  and  nine,  that  the  plaintiff's  charter  permitted  it  to  conduct 
its  business  as  it  was  conducted  (citing  People,  ex  rel,  Mun,  Gas  Co.  v. 
Riee,  a  memoraBdum  of  which  will  be  found  in  the  **  Gleneral  Note"  ai  the 
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end  of  this  Tolume) ;  and  even  if  it  did  not,  that  afforded  no  excuse  for  the 
destructioa  of  its  propertj  by  the  defendant. 

Points  ten  and  eleren  are  that  the  franchise  granted  to  the  plaintiff  by 
the  board  of  eleotrioal  control  gaTS  it  the  right  to  maintain  its  wires  over- 
ht'od.  until  the  appropriate  subways  were  constructed  (citing  People  ▼. 
Squire,  8  Am.  Eleo.  Cas.  176) ;  er  if  not,  still,  only  such  specific  wires  could 
be  removed  as  were  dangerous  to  life  (citing  17.  5.  Ilium,  Co,  ▼.  Orant, 
Muprm), 

The  twelfth  point  is  that  even  conceding  the  authority  of  defendant  to 
remove  the  wires,  by  carrying  them  away  it  exceeded  such  authority  and 
became  a  trespasser  ab  initio. 

Point  thirteen,  in  aooordanoe  with  which  the  judgment  was  sustained, 
is  that  the  defendant  was  liable  for  the  acts  of  its  servants  in  stealing  the 
wire  in  the  course  of  their  employment,  even  though  the  theft  was  a  vio- 
lation of  its  instructions.  Upon  this  point  are  cited,  in  addition  to  the 
authorities  referred  to  in  the  General  Term  opinion,  the  following :  Zliff' 
gins  V.  WaUrvliei  Turnpike,  dkc  Co,,  46  N.  T.  23  ;  Coegrove  v.  Ogden,  4M 
N.  T.  855 ;  Ochsenhein  v.  Shsple^,  85  N.  T.  814 ;  Stewart  v.  Brooklyn,  Ac 
E,  B.  Co.,  97  N.  T.  688 ;  Carpenter  v.  Boston,  <fcc.  R,  B,  Co.,  07  N.  Y.  494. 


Wbstbbn  TJkiok  Tblboraph  Oo.  t.  Cukninohaic 

Alabama  Supreme  Cottrt,  June  7.  lS9Sm 
(99  Ala.  814.) 

DlLAT  OF  TBLIOKAll.— RiOHT  Of  ▲lM>En8EB.~lCBITAI.  DDSTBBBB. 


The  addressee  of  a  telegram  delivered  for  transmission  in  reply  to  a 
sage  of  inquiry  as  to  the  health  of  his  mother,  by  the  delay  of  which 
reply-message  he  was  prevented  from  reaching  his  mother  before  her 
death,  has  a  cause  of  acti<m  against  the  company,  and  in  such  action 
the  question  of  punitive  damages  is  for  the  jury,  who  may  award  dam- 
ages for  mental  suffering. 

The  company  cannot  excuse  itself  upon  the  ground  that  prepajrment  was 
not  made  for  sending  the  telegram,  which  its  agent  aooepted  for  trana- 
mission,  it  not  appearing  that  the  sender  knew  of  the  rule  of  the  com- 
pany requiring  prepayment. 

€me  of  this  series  cited  in  (pinion :  W.  U.  2VI.  Co,  v.  WUmm,  voL  8, 
p.  584. 

Appxal  bj  defendant  below  from  judgment  of  Gadfldea 
Citj  CoorL     Facts  stated  in  opinion* 


TelegnfA  Co.  t.  ConniBfkAm. 

JDtMOH  4  Tanner,  for  appellant. 
/.  A.  Bilbro,  oontra. 

Hbid,  J :  The  complaint  alleges  that  plaintiff,  whoM 
Mother  waa  at  the  time  vary  ill  at  or  near  BlnfF  City,  Tnt- 
aeaeee,  sent  bj  the  defendant  telegraph  company,  on  the 
•reoing  of  April  6,  1890,  from  Attala,  Alabama,  to  his 
■ister-in-law  at  Blnfl  City,  a  telegraphic  message  as  follows : 

How  ia  DM  T    Answer  at  ono«. 

That  this  message  was  promptly  transmitted  and  detir- 
ered  to  plaintiff's  brother,  at  Bluff  City,  about  an  honr 
afterwards,  who  at  once  replied  as  follows : 

Ho  batter  tUg  momlni,  but  littla  hopaa  of  reoOTwy. 

^niat  this  reply  was  given  to  defendant,  to  be  forwarded 
immediately,  which  defendant  promised  to  do,  bat  aegli- 
gently  and  carelessly  failed  to  do  until  the  next  day  after 
it  was  receired;  that  plaintiff,  on  receiving  the  reply, 
at  onoa  went  to  his  mother,  and  on  reaching  her  bedside, 
foQikd  that  she  had  been  dead  several  hoars.  The  complaint 
all^ea  that,  if  defendant  had  promptly  transmitted  and 
dslirered  his  brother's  message,  he  would  have  reached  his 
mother  several  hoars  before  her  death ;  that  by  reason  of 
the  failure,  etc.,  pluntifl  safferod  painful  anxiety  and  dis- 
trees  ot  mind,  etc. 

"Sh*  defendant  interposed  demnrrers  to  this  complaint, 
bat^  if  the  emnplaint  contains  a  substantial  cause  of  action, 
we  cannot  mwaider  them,  for  the  reason  that  they  are  gen- 
«eal  dwnorrers,  forbidden  by  the  statute.     Code,  §  2690. 

The  principle  is  settied  by  oar  decisions,  that  the  sendee 
of  a  message,  between  whom  and  the  company  there  is 
■o  contractaal  relation  in  reference  to  its  transmission, 
cannot  maintain  action  for  damages  for  mental  anguish 
suffered  by  him  by  reason  of  a  n^ligent  failure  to  transmit 
Ae  message.  WegL  Un.  3H.  Co.  T.  Wilson,  93  Ala. 
83,  and  oases  there  cited.  Wet  «re  of  opinion  tiie  present 
emnplaiat  discloses  that  relation  between  the  plaintiff  and 
Aa  defendant.  The  message  which  the  plaintiff  aent  to  his 
VOL.  IV— 42. 
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sister-in-law,  in  legal  effect,  if  she  had  acted  under  it,  con- 
stitated  her  his  agent  to  obtain  for  him  the  necessary 
information  as  to  the  condition  of  his  mother,  and  commu- 
nicate the  same  to  him,  at  his  expense.  The  defendant 
transmitted  and  delivered  this  message,  and  knew  it» 
import ;  knew  the  service  was  to  be  performed  by  her, 
for  the  use  and  benefit  of  the  plaintiff,  and  at  his  si)ecial 
request.  The  brother  received  the  message,  and  under- 
took to  perform,  and  did  perform,  the  service,  in  the  place 
of  the  sister-in-law;  and  it  is  alleged  the  defendant  received 
from  him  the  reply,  and  agreed  to  send  it.  It  was  com- 
petent for  the  plaintiff  to  ratify,  and  he  did  ratify,  this  sub- 
stitution of  the  brother  for  the  sister-in-law  in  the  perform- 
ance of  the  service ;  and  the  defendant,  knowing  all  the 
facts*  and  having  received  the  reply  from  the  brother,  and 
agreed  to  send  it,  cannot  be  heard  to  complain  that  the 
agency  was  not  performed  by  the  sister-in-law.  We  think, 
therefore,  the  complaint  shows  a  substantial  cause  of  action 
for  the  recovery  of  damages  for  the  breach  of  a  contract 
made  with  the  plaintiff  to  transmit  and  deliver  the  reply 
message;  and  in  aggravation  of  the  damage  naturally  result- 
ing from  that  breach,  which  in  this  case  is  merely  nominal, 
special  damages  for  mental  anguish,  if  any  resulted,  may 
be  recovered. 

The  evidence  shows  that  the  delivery  of  the  reply  mes- 
sage to  the  agent  of  the  defendant,  if  that  delivery  occurred 
according  to  the  plaintiff's  version,  was  not  accompanied 
by  payment  of  the  toll,  or  reward  ;  the  plaintiff's  testimony 
tending  to  show  that  the  agent  agreed  to  accept  payment 
next  morning,  when  it  would  be  more  convenient  to  make 
the  necessary  change.  The  agent,  King,  testified:  ^^The 
rules  of  the  company  did  not  allow  me  to  credit  anybody. 
I  had  BO  instructions  to  credit  anybody.  Cash  must  be 
paid  before  message  is  sent."  The  evidence  shows  that  he 
was  the  operator  in  charge  of  the  defendant's  office  at  Bluff 
city.  It  was  his  duty  to  transact  generally  the  telegraph 
business  of  the  defendant  at  that  place.  He  was  therefore 
a  general  agent  for  that  purpose.     There  is  no  evidence 
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tendiag  to  tkow  that  plaintiff  or  his  agent,  tb«  brotkw, 
knew  of  any  linitatioD  imposed  hj  the  company  upon  the 
authority  of  its  agent  to  oontract  for  the  sending  of  a  mes- 
sage withoDt  prepayment  of  the  toll.  LouismUe  Otxffin  Co. 
T.  8Uke;  78  Ala.  873 ;  1  Am.  A  Eng.  Encyc  Law,  350 ; 
Wheder  v.  MnOutre,  86  Ala.  306.  If,  therefore,  it  be 
tmo,  as  the  plaintiff's  evidence  tends  to  show,  titat  the 
agent  waired  the  payment  nntil  the  next  day,  and  accepted 
the  message,  and  agreed  to  send  it  at  once,  the  defendant 
caa  not  avail  itself  of  private  instmctioos,  not  known  to 
the  plaintiff,  forbidding  the  agent  so  to  act.  Anthorities 
tupra. 

InasAQoh  as  the  plaintiff's  evidence  tends  to  establish 
the  material  allegations  of  the  complaint,  the  general  charge 
requested  by  the  defendant  was  properly  refused. 

Obai^  number  one  requested  by  the  defendant  raises  tbe 
question  whether,  as  a  matter  of  law,  upon  the  effect  of  Ui« 
whole  evidence,  the  plaintiff  might  recover  punitive  dun- 
ages.  We  are  of  opinion  that  was  a  question  for  the  jnry. 
The  telegram  disclosed  that  plaintiff's  mother  was  very  iU, 
with  but  little  hope  of  her  recovery.  It  was  in  reply  to 
plaintafTs  onessage  reqiiestingi  the  information  at'onoe. 
Plaintiff's  brother  testified  that  he  said  to  the  operator  tJiiat 
he  wanted  the  message  to  go  at  once,  and  he  promised  that 
it  should.  These  facts  suj^ested  urgent  necessity  for  t^e 
utmost  promptness  and  dispatch  on  the  part  of  tbe  defend- 
ant.  If,  nnder  these  circumstances,  as  the  plaintiff's  evi* 
deuce  tends  to  show,  the  message  was  received  by  thedefend- 
ant  for  transmission,  and  was  detained  from  one  day  until 
the  next,  we  think  it  was  properly  left  to  the  jary  to  deter- 
mine whether  such  failnre  wa.'^  or  not  so  grossly  negligent 
as  to  evince  an  niter  disri-g-ard  of  the  feelings  and  rights  of 
tbe  plaintifl.  If  such  was  its  character,  the  jury  might 
properly  have  awarded  punitive  damages.  The  charge  was 
properly  refused. 

We  are  asked  to  review  the  niling  of  the  City  Court 
refusing  a  motion  for  a  new  trial.  The  grounds  of  the 
motion  insisted  upon  in  argument  are,  1st,  that  the  verdict 
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was  oonteary  to  the  evideiice;   3iid,  that  the   damages 
awarded  were  exceesiTe. 

It  is  Tery  clear,  under  the  evidence,  that  we  can  not  dis- 
turb the  niling  of  the  court  on  tiie  first  ground  of  the  motion. 
The  testimony  of  plaintilFs  brothw  is  positive  and  emphatic 
that  the  message  was  delivered  by  him,  on  the  night  of  the 
Sth  of  April,  to  King,  the  operatcnr,  in  person,  who  promised 
to  send  it  at  once.  On  the  contrary,  the  testimony  of  King 
is  i>ositive  and  emphatic  that  the  message  was  not  handed 
to  him  in  perscm,  but  was  sent  to  him  by  the  hands  of  Davis,  a 
young  man  in  the  oflice ;  that  he  refused  to  receive  and  trans- 
mit it,  because  not  accompanied  by  payment  of  tiie  toll,  until 
the  next  morning,  when  plaintiff*  s  brother  called  at  tiie  oflice 
and  paid  the  toll.  Sling's  version  of  the  toansaction  is  cor- 
roborated by  Davis.  These  witnesses  were  before  the  jury, 
who  had  the  opportunity  of  observing  their  demeanor,  and 
determining  more  inteUigmitly  than  we  can  who  was  mosi 
entitled  to  credit  Moreover,  the  proof  is  undisputed  that 
the  house  of  plaintiff's  brother,  where  the  messa/fe  was 
written,  and  where  he  could  at  once  be  found,  was  only  100 
yards  from  the  telegraph  office.  Taking  th^  defendant's 
evidence  as  presenting  the  true  version,  Davis  was  the  man 
appointed  by  King  to  delivw  the  plaintiff's  message  of 
inquiry.  Davis  delivered  it,  and  received  from  plaintiff's 
brother  the  reply,  with  the  request  that  it  be  transmitted 
at  once,  and  the  statement  that  he,  the  sender,  wonUL  call 
next  morning  and  pay  for  it.  Davis  carried  it  to  the  oflBM)e, 
and  offered  it  to  King,  making  known  the  sendee  request 
In  view  of  the  urgent  nature  of  the  message,  and  tiie  very 
short  distance  the  sender  tiien  was  from  the  olSce,  it  was 
dearly  King's  duty  to  have  notified  the  slider  of  his 
unwillingness  to  send  the  message  without  prepayment  of 
the  toll,  so  as  to  have  given  the  latter  an  opportunity  to 
comply  with  tiie  demand.  This  duty  he  ignored,  and  left 
the  sender  to  remain  in  reliance  upon  the  belief  that  the 
message  had  been  promptly  transmitted.  This  was,  in  our 
judgment,  of  itself,  a  waiver  of  the  right  to  demand  pre- 
payment, and  it  was  King's  duty  to  have  sent  the  message. 


A  IjA  KAMA,  1S93. 
Talegraph  Co.  t.  Cannmgluua. 


The  plalntifTs  actaal  damages  in  this  case  were  aloD« 
snstuned  in  the  mental  anguish  he  safiFered  by  raaaon  oi 
not  reaching  his  mother*!  bedside  before  her  death.  Tke 
law  fixes  no  standard  by  which  to  measare  snch  i1ii«hj.m. 
except  the  application  to  the  pecnliar  drcnmstanoes  of  tb» 
ease,  of  the  sonnd  jndgBent  aod  discretion  of  the  jary, 
•ad  their  just  and  impartial  determinatkm  of  what  sam  is 
fair  and  right  to  be  awarded.  The  jury  in  the  present  case 
awarded  fire  hundred  declare.  In  this  snm  they  may  hare 
lawfully,  as  we  hare  said,  included  damages  by  way  of 
pooiehment.  nie  amount  is  not  so  great  that  we  can  say 
it  is  manifestly  nnjast  or  oppreesire,  and  we  moat,  there- 
fore, treat  the  rerdiet  as  not  an  improper  exercise  of  the 
discretion  of  the  jury.     T^  judgment  of  the  City  Court  is 


Hoik— Sea  Inm,  titles  "  HsbIbI  DMieB,"  "  BMelver  or  AddreMM." 
PwMriteAUlMiiu  telegraph  oarco,  aimW.U.  TeU  Oo.  j,  BmOtnem, 
I  Aa.  B.  Ou.  STfk,  and  wAe  thereto 
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J.  B.  Bbookb  t.  WsfRBV  Vwwv  Tklbobatk  OomruFT, 

Arta»ma  9mpnm»  Omtrt,  Mat  at,  ISa*. 

ABKAMua  noiio&APH  BtiTurm.— CoamnLUKiaam. 

TIm  act  of  Uwvh  1, 188G,  which  ImpoMt  ft  penaltj  npcMi  »  tdegnph  oom- 
pttny  for  rafoBkl  to  "  transmit  over  ite  wires  to  localitiea  or  Ha  line"  may 
meaBaga  t«ndv«d  to  the  oompan;  for  tranamiaaSon,  doea  not  impoaa  aaoh 
penalty  for  refnaal  to  delirer  the  telegram  from  the  terminal  office  to 
the  addrenee. 

-Caaaa  of  this  aeries  cited  in  opinion :  lAtUe  Boek  A  Ft.  Smith  TiL  Oo.  -w. 
Davit,  TOL  1,  p.  639  i  Frauenthal  r.  W.  U.  TO.  Co.,  vol.  2,  p.  479. 

Appeal  by  plaintiff  below  from  jadgment  of  Circuit 
Goart,  Qarland  county.    Facts  stated  in  opinion. 

Ckarlea  J>.  Oreaves,  for  appellant. 

U.  M.  A  O.  B.  Rose,  for  appellee. 

CooKKiLi^  C.  J.:  The  act  of  March  81,  1886,  ImpoBea  a~ 
penalty  upon  a  telegraph  company  for  refusing  to  "  teans- 
mit  over  its  wires  to  localities  on  its  line  "  any  message  tend- 
ered to  the  company  for  transmission.  The  controlling 
qaeslaon  in  this  case  is,  does  this  language  impose  a  penalty 
for  the  eompany'srefosaltodeliTeramessage  to  the  addres- 
see after  it  has  been  transmitted  orer  its  wires  to  tiie  local- 
ity on  its  Hoe  to  which  it  is  addressed  7 

The  terns  ot  the  act  are  oonfined  to  a  refual  to  "trans- 
mit over  tile  wires."  Tim  langsage  is  not  to  tcaaamit  and 
deliver  the  meesage,  as  in  the  Indiana  aet  lefecmd  to  !■ 
arganMDt ;  Bor  is  it  simply  "to  transmit,"  aa  in  oar  act  of 
1881,  wWeh  WM  eoMlnud  t»  mean  to  tatMnrit  to  Ika 
addresMa,  bi  the  LMU  B^thf  *o.   TeUgraph  Cbw  ^ 
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l>avt»f  41  Ark.  79.  The  terms  of  the  present  act  confine  the 
penalty  to  the  refasal  to  transmit  ov«  ilit  wires  to  tbe 
localitj  on  the  line  to  vhich  the  message  is  addressed. 

The  statute  is  penal,  and  its  tonns  cannot  be  extended 
beyond  their  obvious  meaning.  Where  there  is  a  doabb 
snoh  an  act  ought  not  to  be  constmed  to  inflict  a  penalty 
which  the  Legislatore  may  not  hare  intended.  This  is  a 
familiar  mle  of  construction.  Applied  to  this  case,  it 
resolves  the  question  in  favor  of  the  company,  for  it  cannot 
be  said  that  the  language  plainly  implies  the  intention  to 
visit  a  penalty  for  a  refusal  to  deliver  a  message  aitet  it 
haa  been  transmitted.  It  follows  that  it  is  only  when  a 
telegraph  company  doing  business  in  this  State  refuses  to 
transmit  a  messa^  tendered  to  it  that  the  x>enalty  Is 
incurred.  Frententhal  r.  Western  Union  Telegraph 
Co.,  m  Ark.  78. 

When  the  message  is  transmitted,  and  the  company  neg- 
lecte  or  refuses  to  deliver  it  when  its  obligation  requires 
delivery,  the  person  injured  is  remitted  to  his  common-law 
remedy.  The  appellant  does  not  contend  that  he  has 
alleged  facts  entitling  him  to  recover  on  the  latter  score. 
We  find  no  error,  and  the  judgment  will  be  affirmed. 

Note.—  In  H'  U.  IW,  Co.  v.  F^lbur,  Supreme  Court,  June  17,  1898  (IB 
Ark.  29).  held  that  in  an  action  for  failure  to  deliver  a  meesage  instruct- 
foK  the  addressee  to  purchase  stock  for  the  sender,  the  mere  fact  that  tha 
stock  advanced  ahortlj  after  the  message  was  sent  and  remained  so  untU 
after  the  trial  does  Dot  entitle  the  sender  to  special  damages  against  th« 
telegraph  oompany,  in  absentee  of  proof  that  if  the  stock  had  been  pur* 
nhanfil  it  would  have  been  sold  at  a  protit. 

For  earlier  Aikansaa  telegraph  cases,  see  vol.  3,  p.  6W,  and  preceding 

The  foilowi«e  telegraph  negligence  cases  were  decided  in  CAUFoaiOA. 
during  the  period  covered  b;  this  volume  : 

JbrtMrt  Aehtton  *.  W.  U.  TO.  Co.,  Supreme  Couri:.  Dm.  3,  ISM  (06  Cal. 
Ml). 

In  an  actiwi  for  damages  due  to  error  in  trmnsmissioB  of  a  t«legnm,  is 
abeenca  of  an  allegation  In  the  complaint  of  facta  going  to  (how  qiecial 
damages,  oalj  nominal  damages  can  be  recovared. 

Kmiftm  V.  W.  (7.  TtL  Co.,  Soprema  Conn,  Doc.  21,  IMS  (100  Cat.  4M). 

tn  an  aotkm  (or  danugw  for  failvrs  to  delivar  a  b 
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failure  of  plaintiff  to  leoeiTo  an  appointment  to  an  offioe,  the  tenure  of 
which  was  only  at  the  pleasure  of  the  appointing  ofHoer,  damages  Cor  Umb 
of  salary  are  speculatiTe  and  cannot  he  made  a  basis  for  reooreiT'. 

CoiX>RADO.^  In  W.  D.  TeL  Cb.  t.  Oomwell,  Court  of  Appeals,  Cot.  S4,  lOM 
(9  Col.  App.  491),  held,  that  under  the  rule  in  Hadiey  ▼.  Baxendai^^  a  tele- 
graph company  which  held  a  telegram  three  and  a  half  houis  in  tha 
receiving  and  terminal  ofHces  was  held  liable  to  the  addressee  only  in  the 
cost  of  sending  <the  message  and  incidental  expenses,  the  importnnoe  d 
prompt  deliTery  and  loss  probable  from  delay  not  being  apparsnt  fcooa  the 
mesBage  or  known  to  the  operator. 


WEGrriEBK  IJkion  Telbgbaph  Coxpakt,  AppeUanti  ▼• 

Chaelbs  1L  Wilsok,  Appellee. 

Florida  Supreme  Cbtirf,  Nov.  if  IMf. 
(88  Fla.  087.) 

FaILUBB  to  DBUTXB  dPHEB  TXLBOBAM.— DAXAaH^ 

The  rule  of  Hadtey  t.  Baooendale  applies  to  contracts  for  the  transmtefon 
of  telegrams.  Therefore  f cm:  failure  to  transmit  and  deliTsr  a  eipher  or 
unintelligible  dispatch,  only  nominal  damages,  or  the  sum  paid  for 
mission,  can  be  reooTcred. 

W.  U.  TtL  Co,  T.  Hyer,  2  Am.  Elec  Cas.  484,  overruled. 

Cases  of  this  series  cited  in  opinion :  W«  U.  Tel,  Cb.  t.  J7ciZI,  toI.  8,  p. 
Firei  NaiioTud  Bank  t.  Teiegreph  Co.,  toL  1,  p.  881 ;  Oandee  ▼.  W.  U. 
Tel.  Co.,  YoL  1,  p.  09 ;  Daniel  ▼•  W»  U.  7W.  Co.^  toL  1,  p.  6M;  Beampre 
V.  PaeiJUi  ±  Atlantio  T^.  Co.^  toL  1,  p.  141 ;  Tyler^  Uttnum  <ft  Cow  ▼. 
W.  U.  TeL  Co.f  ToL  1,  p.  14;  ManviUer.  W.  U.  Td.  Co.,  toL  1,  p.  li; 
TT.  U.  TeL  Oo.  t.  EdeaU,  toI.  1,  p.  716 ;  HSbbard  t.  W.  U.  TA.  Ob., 
ToL  1,  p.  68 ;  Thompeom  t.  W,  U.  TeL  Co.^  toL  1,  p.  778;  W,  U.  TO,  Oe. 
T.  ByerBroB.f  toL  8,  p.  484;  Daughteryr.  Am,  Un.  TeL  Ob.,  yoL  1. 
p.  688 ;  W.  U.  TeU  Co.  t.  Way,  toL  8,  p.  466 ;  W.  U.  TeL  Co.  t.  Faimem^ 
Tol.  1,  p.  666 ;  W.  U.  TeL  Co,  t.  ReynoUUf  toI.  1,  p.  487;  Qsiiiiga  t.  VT. 
(7.  Tel.  Co.,  vol.  8,  p.  6W. 


Appeal   from   jadgmeat   rendered   ia   Cireait  Courti 
Escambia  ooanty,  in  faTor  of ^  plaintiff.     Faete  skated  in 

opinion. 
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MaUory  <ft  MaanoeUj  for  appellant 
John  C,  Avery ^  for  appellee. 


Taylor,  J.:  The  appellee  sued  the  appellant  in  the 
Circuit  Court  of  Escambia  county,  in  case,  for  damages  for 
its  failure  to  transmit  and  deliver  a  telegraphic  message  in 
cipher.  The  suit  resulted  in  a  judgment  for  the  plaintiff  in 
the  sum  of  $688.88,  and  therefrom  the  defendant  telegraph 
company  appeals. 

The  declaration  alleges  as  follows :  ^'  That  the  Western 
Union  Telegraph  Company,  a  corporation,  the  defendant, 
on  the  12th  day  of  December,  1887,  was  engaged  in  the 
business  of  transmitting  telegraphic  messages  between 
Pensacola,  Florida,  and  New  York,  in  the  State  of  New 
York,  and  in  the  delivery  thereof  to  other  cable  and  tele- 
graph companies  for  transmission  to  Liverpool,  England, 
where  the  said  plaintiff  had  a  regular  merchant  broker  or 
agent,  to  wit,  one  A.  Dobell,  through  whom  the  plaintiff 
negotiated,  by  means  of  such  messages,  the  sale  in  Europe 
of  cargoes  of  lumber  and  timber,  the  plaintiff  being  then 
and  there  a  timber  and  lumber  merchant  at  the  city  of 
Pensacola.  That  on  said  day  the  plaintiff  delivered  to  the 
defendant,  and  the  defendant  received  from  him  at  its 
office  in  the  city  of  Pensacola,  and  undertook  to  transmit 

and  cause  to  be  transmitted,  and  it  was  its  duty  to  trans- 
mit and  cause  to  be  transmitted,  to  the  said  A.  Dobell,  the 
following  cipher  message : 

'  Dobell,  LiTerpool : 

Gladfulneae — shipment  —  rosa  —  bonheur — luoiform — banewort — 
rgin. 


Which  the  said  Dobell  would  have  understood,  and  the 
plaintiff  intended  to  be  an  offer  of  a  cargo  of  lumber  and 
timber  from  said  port  of  Pensacola  for  sale  through  the 
said  Dobell  in  Europe,  and  the  said  Dobell  would  have  sold 
the  same  for  the  plaintiff  on  the  terms  of  said  offer  at  a 
profit  to  the  plaintiff  of  twelve  hundred  dollars,  but  the 
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defendant  failed  and  neglected  to  send  said  message,  in 
Tiolation  of  its  duty  to  the  plaintiff,  and  to  the  plaintiflPa 
loss  of  $1,200«'*  and  therefore  he  sues,  etc. 

At  the  trial,  the  plaintiff,  over  the  defendant's  objection^ 
was  permitted  to  testify,  in  establishment  of  the  damages 
claimed,  that  he  had  to  sell  his  cargo  of  lumber  in  Barope 
upon  the  market  for  the  best  price  he  could  get,  whicli  was 
fifty  two  shillings  a  load,  and  which  amounted  to  ^630. 84 
less  than  the  price  at  which  he  offered  same  for  sale  in  the 
message  failed  to  he  sent.    The  overruled  objection  of  the 
defendant  to  this  testimony  was,  that  the  damage  sought  to 
be  shown  thereby  was  too  remote,  and  was  not  in  the  con- 
templation of  the  parties  at  the  time  of  the  alleged  making 
of  the  contract  for  the  transmission  of  said  message.     To 
this  ruling  the  defendant  excepted,  and  it  is  assigned  as 
error.    The  question  presented  is,  what  is  the  proper  meas- 
ure of  damages  to  be  recovered  of  a  telegraph  company  hold- 
ing itself  out  to  the  service  of  the  public  for  hire   as 
the  transmitter  of  messages  by  electricity,  upon  its  failure 
to  transmit  or  deliver  a  message  written  in  cipher,  or  in 
language  unintelligible  except  to  those  having  a  key  to  its 
hidden  meaning.    As  this  question  has  heretofore  been 
passed    upon  by  this   court    contrary  to  the  views    we 
find   it  impossible  to  become    divested   of,   and    as    we 
think,  contrary  to  the  great  weight  of  the  well  reasoned 
adjudications,  both  in  this  country  and  in  England,   we 
take  it  up  with  diffidence  that  finds  no  palliative  in  the  fact 
that  the  decision  heretofore  was  by  a  divided  court.     IF 
U.  TO.  Co.  r.JOyer  Bros.,  22  Fla.  637  (1  South.  Rep.  129)* 
In  that  case  the  majority  of  the  court,  while  approving  the 
following  well-established  rule  first  formulated  in  reference 
to  carriers  of  goods  in  the  cause  celebreot  Hadley  v.  Boxen, 
dale,  9  Exch.  341:  "Where  two  parties  have  made  a  con- 
tract, which  one  of  them  has  broken,  the  damages  which  the 
other  party  ought  to  receive  in  respect  of  such  breach  of 
"Contract  should  be  either  such  as  may  fairly  and  substan. 
tially  be  considered  as  arising  naturally,  t.  e.y  according  to 
the  usual  course  of  things,  from  such  breach  of  contract  it* 
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flelf,  or  such  as  may  reasonably  he  supposed  to  have  been 
in  the  contemplation  of  both  parties  at  the  time  they  made 
the  contract,  as  the  probable  result  of  the  breach  of  it," 
hold  that  it  has  no  applicability  to  the  contracts  of  tele, 
graph  companies  for  the  transmission  of  messages,  and  that 
such  companies  may  be  justly  considered  and  treated  as 
standing  alone,  a  system  unto  itself.  The  reasoning  leading 
to  this  conclusion  is  as  follows :  ^*  The  common  carrier 
charges  different  rates  of  freight  for  different  articles,  accord, 
ing  to  their  bulk  and  value,  and  their  respective  risks  of 
transportation,  and  provides  different  methods  for  the  trans- 
portation of  each.  It  is  not  shown  here  that  the  defendant 
company  had  any  scale  of  prices  which  were  higher  or 
lower,  as  the  importance  of  the  dispatch  was  great  or  small. 
It  cannot  be  said,  then,  that  for  this  reason  the  oi>erator 
should  be  informed  of  its  importance,  when  it  made  no 
difference  in  the  charge  of  transmission.  It  is  not  shown 
that  if  its  importance  had  been  disclosed  to  the  operator 
he  was  required  by  the  rules  of  *the  company  to  send 
the  message  out  of  the  order  in  which  it  came  to  the  office, 
with  reference  to  other  messages  awaiting  transmission, 
that  he  was  to  use  any  extra  degree  of  skill,  any  different 
method  or  agency  for  sending  it,  from  the  time,  the  skill 
used,  the  agencies  employed  or  the  compensation  demanded 
for  sending  an  unimportant  dispatch,  or  that  it  would  aid 
the  operator  in  its  transmission.  For  what  reason,  then 
<k)uld  he  demand  information  that  was  in  no  way  whatever 
to  affect  his  manner  of  action,  or  impose  on  him  any  addi- 
tional obligation  ?  It  could  only  operate  on  him  persua- 
sively to  perform  a  duty  for  which  he  had  been  paid 
the  prico  he  demanded,  which  in  consideration  thereof 
he  had  )agreed  to  perform,  and  which  the  law  in  consid. 
oration  of  his  promise  and  the  reception  of  the  consid- 
eration therefor  had  already  enjoined  on  him."  The 
answer  to  all  this  is  that  the  same  argument  is  equally 
applicable  as  a  reason  why  the  rule  in  Sddley  v.  Boxen- 
daU  should  not  apply  to  carriers  of  goods  for  hire.  The 
-carrier  of  goods,  in  contracting  to  carry  and  deliver,  deals 
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with  the  tangible ;  when  he  contracts  he  has  in  his  mind' s  eye, 
frtyn  the  ^sible^  tangible  subject  of  his  contract^  what  will 
be  the  probable  damage  resulting  directly  from  a  breach  of  it 
on  his  part,  and  so  has  the  other  party  to  the  contract  witli 
the  carrier;  therefore  the  damage  likely  to  flow  from  & 
breach  by  the  carrier  can  properly  be  said  to  enter  mt^t^Z^ 
into  the  contemplation  of  both  parties  to  the  contract,  and. 
it  IB  this  mutuality  in  tJu  contemplation  of  both  parties  to 
the  contract  of  the  results  that  will  be  likely  to  flow 
directly  from  its  breach  that  really  famishes  that  equitable 
feature  of  the  rule  that  the  damages  thus  mutually  contem^ 
plated  are  in  fact  the  damages  that  the  law  will  impose 
for  the  breach.  Why?  Because  in  the  eye  of  the  law,  the 
parties  having  mutually  contemplated  such  damages  in 
going  into  such  contracts,  those  damages  can  alone  be 
inferred  as  having  entered  into  their  contract  as  a  silent 
element  thereof  The  rule  in  Hadley  v.  Baxendale  is 
applicable  alone  to  breaches  of  contractj  and  formulates 
concisely  the  measure  of  damages  for  the  breach  of  those 
contracts  that  do  not  within  themselves,  in  express  terms, 
fix  the  penalty  to  follow  their  breach.  In  other  words,  this 
rule  does  nothing  more  than  to  give  expression  to  that 
par  t  of  the  contract  which,  in  the  eye  of  the  law,  has  been 
mutually  agreed  upon  between  the  parties^  but  concerning 
which  tiieir  contract  itself  is  silent.  This  essential  and 
leading  feature  of  the  rule,  we  think,  was  wholly  lost  sight 
of  in  the  discussion  of  the  question  in  Hyer  Bros.  v.  W.  IT. 
Tel.  Co.,  supra^  i.  e.,  that  the  damages  provided  for  under  the 
rule  arise  ex  contractu,  and  that,  unless  there  is  mutuaitty 
in  all  the  essential  elements  that  enter  into  or  grow  out  of  the 
contract,  the  whole  fabric  becomes  unilateral^  and  abhor- 
rent in  the  eyes  of  the  law.  The  aesertion,  as  a  rule  oi 
law,  that  one  party  to  a  eontract  shall  al^Tie  henee  kmnoUdge 
that  a  breach  of  that  contract  will  directly  result  ki  the 
loss  of  thousands  of  dollars,  and  that  upon  such  breach  he 
can  recover  of  the  other  party  to  the  eontract  all  of  sneh, 
to  him,  unforeseen^  unexpected^  unooniemplatedj  non-eon* 
sented-to  damages  seems  to  us  to  be  a  complete  upheaval 
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of  all  the  old  landmarks  in  reference  to  damages  upon 
broken  contracts,  and  the  establishment  of  a  neto  ruUj  that 
is  neither  fair,  just  nor  equitable;  and  which,  if  it  is  to  be 
applied  to  the  broken  contracts  of  telegraph  companies, 
mast  also,  according  to  every  principle  of  consistency,  be 
applied,  under  like  conditions,  to  every  violated  contract 
where  individuals  are  the  contracting  parties.  The  argu- 
ment in  Hyer  Bros.  v.  W.  U.  Tel.  Co.^  supra,  that  it  was  not 
shown  that  the  telegraph  company  would  have  charged  more, 
or  used  more  dispatch  or  taken  more  care,  or  been  aided  in  any 
way  in  the  performance  of  its  duty,  if  it  had  been  informed 
of  the  contents  or  purport  of  the  message  contracted  to  be 
sent  in  that  case,  is  entirely  foreign  to  the  question.  In 
arriving  at  the  rule  of  law  as  to  the  damage  that  parties  to 
contracts  are  entitled  to,  as  a  matter  of  legal  rights  upon 
breach  thereof,  a  consideration  of  anything  that  might 
or  might  not  in  foci  have  prevented  the  wrongful  breach 
has  nothing  to  do  with  the  subject  whatever.  But  we 
are  to  look  to  and  consider  the  mutual  rights  of  the 
parties  from  the  inception  of  the  contractual  relations 
between  them,  down  through  the  contract  itself,  to  the 
breach  complained  of.  One  of  the  primary  rigJUs  that 
tioch  party  has,  who  is  about  to  enter  into  a  contract  with 
another,  a  breach  of  which  may  result  in  damage,  is  to  be 
so  situated  that  he  may  foresee  what  direct  probable 
results  will  reasonably,  and  in  the  usual  course  of  events, 
follow  bad  faith,  neglect,  or  other  breach  upon  his  part. 
Why?  Not  that  it  will  or  will  not  in  fact  deter  him  from 
being  delinquent,  but  that  he  may,  if  he  will,  so  act  as  to 
guard  against  and  avoid,  for  his  ovm  benefit,  the  foreseen, 
calamitous  consequence,  or  that  he  may,  if  he  does  not,  be 
held  to  have  knowingly  and  willingly  subjected  himself  to 
the  cantempkUed  consequences  of  his  wrong,  that  from 
being  foreseen  and  contemplated,  the  law  will  impute  his 
consent  thereto. 

That  the  rule  formulated  in  Hadley  r.  Baxendale,  supra^ 
is  the  one  properly  applicable  to  the  contracts  of  telegraph 
companies  for  the  transmission  of  messages,  has  the  sup- 
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port  of  the  overwhelming  weight  of  the  decided  cases,  not 
only  as  to  the  numerical  strength  of  the  decisions  concur- 
ring therein,  but  in  the  logical  soundness  of  the  reasoning 
upon  which  their  conclusions  rest,  as  will  be  seen  from  the 
following  authorities :  W.  U.  Tel.  Co.  ▼.  HaU,  124  U.  S. 
444 ;  Sanders  v.  Stuart,  L.  R.  1  C.  P.  Div.  326 ;  Behm  v. 
W.  U.  Tel  Co.,  8  Biss.  131;  White  v.  W.  U.  Tel.  Co.,  14 
Fed.  Rep.  710;  Baldwin  v.  U.  S.  Tel.  Co.,  46  N.  T. 
744;  W.  U.  Tel.  Co.  v.  Orahara,  1  Cal.  230  (S.  C, 
9  Am.  Rep.  236);  First  National  Bank  r.  IWe- 
graph  Co.,  30  Ohio  St.  656  (S.  C,  27  Am.  Rep.  486) ; 
Candee  r.  W.  TJ.  Tel.  Co.,  34  Wis.  471  (S.  C,  17  Am. 
Rep.  452) ;  Daniel  w.  W.  U.  Tel.  Co.,  61  Tex.  462  (S.  C, 
48  Am.  Rep.  305);  Beaupre  ▼•  JPacifle  A  Atlantic  Tel.  Co., 
21  Minn.  165 ;  True  v.  Telegraph  Co.,  60  Maine,  9 ;  Squire  v. 
W.  U.  Tel.  Co.,  98  Mass.  232;  TJ.  S.  Tel.  Co.  v.  Wenger,  55  Pa. 
St.  262;  Tyler,  UUman  &  Co.  v.  W.  TJ.  Tel.  Co.,  60  111.  421 ; 
U.  S.  Tel.  Co.  V.  Oildersleve,  29  Md.  232 ;  W.  U.  Tel.  Co. 
V.  KirJcpatrick,  76  Texas,  217 ;  Cameron  r.  Telegraph 
Co.,  100  N.  C.  300 ;  Landsherger  v.  Magnetic  Tel.  Co.,  32 
Barb.  630 ;  ManviUe  r.  W.  U.  TeU  Co.,  37  Iowa,  214 ; 
W.  IT.  Tel.  Co.  r.  EdsaU,  63  Texas,  668  ;  Hibhard  r.  W.  TJ. 
Tel.  Co.,  33  Wis.  558  ;  Thompson  r.  W.  U.  Tel.  Co.,  64  Wig. 
631 ;  Abeles  v.  W.  U.  Tel.  Co.,  37  Mo.  App.  654 ;  W.  U.  Tel. 
Co.  V.  Cornwell,  2  Col.  App.  491  ;  3  Sutherland  on  Damages, 
298;  Wood's  Mayne  on  Damages,  40  ;  Thompson's  Law  of 
Electricity,  sections  311  to  316  and  sections  346  and  358  to 
376  inclusive.  Opposed  to  this  array  of  authorities  are  the 
following  decisions  by  divided  courts,  with  the  exception 
of  the  Georgia  and  Mississippi  cases :  W.  U.  Tel.  Co.  v. 
Hyer  Bros.,  supra;  JDatighertyyf.  Am.  Union  TeL  Co.f 
75  Ala.  168  (S.  C,  89  Ala.  191 ;  7  South.  Rep.  .660)  ;  W. 
TJ.  Tel.  Co.  r.  Way,  83  Ala.  642  (4  South.  Rep.  844) ; 
W.  TJ.  Tel.  Co.  T.  Fatman,  73  Ga.  285 ;  Alexander  v. 
W.  U.  Tel.  Co.,  66  Miss.  161  (5  South.  Rep.  397).  The 
case  of  W.  TT.  Tel.  Co.  r.  Reynolds,  77  Va.  173,  is  also 
cited  as  sustaining  a  contrary  rule,  but  a  careful  reading  of 
that  case  will  disclose  the  fact  that  the  conclusions  reached 
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art  predicated  upoA  a  statatory  proyision  in  their  Code. 
la  tlie  oaae  at  bar,  tke  neeeage  tkat  it  is  alleged  the 
defendant  company  failed  to  send  was  in  cipher,  and  con- 
tained nothing  that  wonld  indicate  to  the  defendant's  oper- 
ator whether  it  contained  a  criticism  upon  the  ^^  Horse 
Fair"  painting  by  the  great  artist,  Rosa  Bonheur,  named 
in  the  message,  or  whether  it  related  to  a  matter  of  dollars 
and  cents.  There  was  no  explanation  made  to  the  operator 
as  to  its  meaning  or  importance,  except  that  the  plaintiff 
said  that  the  word  ^^gladfnlness,"  in  the  message  had  a 
special  meaning.  What  that  special  meaning  was,  he  did 
not  disclose.  Under  these  circumstances,  all  that  the 
plaintiff  could  rightfully  recover  for  the  defendant's  failure 
to  send  or  deliver  the  message  would  be  nominal  damages, 
or,  at  most,  the  sum  paid  by  him  as  the  price  of  its  trans- 
mission. It  was  error,  therefore,  for  the  court  to  admit 
testimony  as  to  the  damage  sustained  by  tiie  plaintiff  by 
the  loss  of  sale  of  a  cargo  of  timber  consequent  upon  the 
failure  to  forward  the  message. 

There  is  another  feature  presented  in  the  proofs,  aside 
from  all  that  has  been  said  upon  the  rule  of  damages  in 
such  cases,  that  would  prevent  the  recovery  had  in  this 
ease.  The  plaintiff  himself  testifies  that  he  received  from 
his  agent,  Dobell,  in  Europe,  an  offer  for  the  cargo  of  tim- 
ber. What  that  offer  was,  is  nowhere  stated  or  shovnu 
Then^  he  says :  **  I  decided  to  make  a  final  proposition^ 
which  I  did  by  taking  the  message  to  the  telegraph  office, 
that  was  not  sent,  which  message,  when  translated,  w<ie  an 
effer  hymeoi  said  cargo  of  timber  for  sale  at  S4  shillings 
per  load."  Then  he  says  that  he  /nissed  the  sale  of  the 
cargo  ai  the  terms  offered  by  him  in  his  message  in  conse- 
quence of  the  defendant's  failure  to  send  it,  and  eonse- 
qnently,  had  to  sell  on  the  market  for  the  best  price  he 
could  get,  which  was  53  shillings  per  load.  There  is  not  a 
word  of  proof  in  the  record  to  show  that  his  offer  contained 
in  the  unsent  message  would  ever  have  been  accepted,  or 
that  he  could  ever  at  any  time  have  sold  the  timber  at  the 
price  at  which  he  so  offered  it,  or  that  it  could  ever  have 
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been  sold  at  any  greater  price  than  the  one  he  actually 
received  for  samey  whether  his  message  had  been  sent  or 
not.  Yet,  in  the  face  of  this  state  of  the  proofs  damages 
have  been  allowed  to  the  plaintiff  equal  to  the  differenoe 
between  a  price  at  which  he  simply  offered  his  timber  for 
sale  andi  the  price  actually  received  by  him  for  it,  without 
a  word  of  proof  to  show  whether  the  higher  price  at 
which  he  offered  it  for  stUe  could  ever  have  been 
obtained  for  it  or  not. 

The  appellee  contends  that  because  of  the  decision  in 
W.  XT.  Tel.  Co.  V.  Hyer  Bros.j  supra^  the  question  of 
damages  cannot  be  considered ;  that  as  to  this  case,  it  is 
stare  decisis.  This  doctrine,  as  we  understand  it,  is  prop- 
erly applicable  to  decisions  furnishing  rules  of  property, 
and  those  construing  statutes,  and  to  those  passing  upon 
the  validity  of  contracts  in  which  investments  have  or 
may  have  been  made  upon  the  faith  of  the  adjudication  as 
to  their  validity,  in  which  cases  former  decisions  upon  the 
same  questions  will  be  adhered  to,  but  we  do  not  think 
this  case  falls  within  the  rule. 

In  reversing  the  former  ruling  of  the  court  in  Hyer 
Bros.,  we  do  not  interfere  with  any  vested  right,  acquired 
upon  the  faith  of  that  adjudication,  but  pass  upon  the  rule 
of  damages,  as  upon  an  abstract  proposition,  to  follow  the 
breach  of  such  contracts.  Of  the  erroneousness  of  the 
rule  laid  down  in  that  case,  we  are  perfectly  and  clearly 
satisfied  ;  and  in  such  case  in  determining  the  propriety  of 
overruling  it  as  a  solemn  adjudication,  we  are  to  be  gov- 
erned largely  by  a  consideration  of  the  results  that  will 
likely  flow  from  the  en^mciation  and  establishment  of  the 
one  or  the  other  of  the  two  rules.  If,  in  such  case,  we  con- 
clude that  the  affirmance  of  what  we  deem  to  be  the  errone- 
ous rule  in  that  case  will  be  productive  of  more  far-reach- 
ing and  harmful  results  than  would  follow  the  disaffirm- 
ance thereof,  then  it  becomes  our  duty  to  overturn  it.  And 
such  we  think  would  be  the  result  here.  Besides  being 
unilateral  and  wholly  unfair,  as  we  have  before  stated,  we 
cannot  see  why,  if  the  protection  of  the  rule  in  Hadley  v. 
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Baxendale  is  to  be  withheld  from  contracts  with  telegraph 
<x>mpaiiies,  it  should  not  also  be  denied  in  the  daily  recurring 
<x>ntractual  controversies  between  individuals.  To  over- 
turn the  rule  in  controversies  as  between  man  and  man 
would  be  such  an  uprooting  of  the  old  landmarks  as  to 
make  it  impracticable  to  surmise  the  harmful  results  that 
would  follow.  Entertaining  these  views,  we  do  not  think 
that  the  doctrine  of  stare  decisis  constrains  us  to  adhere 
to  the  rule  in  Hyer  Bros.,  but  think  that  less  harm  will 
follow  our  return  to  the  well-beaten  and  familiar  track  that 
furnishes  a  plain  and  easily  comprehended  rule  for  all  con- 
tracting parties,  be  they  corporate  or  individual. 

The  judgment  appealed  from  is  reversed,  and  a  new  trial 
ordered. 

Rakey,  C.  J.  (concurring):  A  reconsideration  of  the 
question  of  the  measure  of  damages  involved  here  confirms 
the  correctness  of  the  view  expressed  in  my  dissenting 
opinion  in  W.  U.  TeL  Co.  v.  Hyer  Bros.,  22  Pla.  649  et  seq.^ 
(1  South.  Rep.  120),  and  I  concur  in  the  opinion  of  Judge 
Tatlob  that  the  rule  followed  in  the  case  mentioned  is 
unfair,  and  ought  not  to  be  x)erpetuated ;  and,  without 
committing  myself  further  upon  the  question  of  stare 
decisis,  my  conclusion  is  that  more  injury  will  result 
in  the  future  from  adhering  to  the  rule  of  the  Hyer  case 
than  will  accrue  to  parties  to  past  transactions  from  chang- 
ing it,  and  that  the  judgment  should  be  reversed.  Cooley's 
Con.  Lim.  (6th  ed.),  66,  and  note  1 ;  Wells  on  Stare  Decisia^ 
section  624,  et  seg.;  Chamberlain  on  Stare  Becisis,  19« 

Mabby,  J.,  dissented. 


Non.— 868  note  to  next  oaaab 
YQL.  lY— 4& 
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IVlBBir ATIOlTiJ.  OOXAK  TXLBGRAPH  COMPAKT,  AppellaBt^ 

T.  Chaklss  Saukdubs,  Appellee. 


nmida  M^iprm^t  OwH,  ^^9.  t8, 189S 

(38  Ha.  484.) 

DmjMY  or  TSLBGBAM.^  Damages.— MsMTAXi  suFFSBDrOb 

(Haftd-BOie  by  the  oourt) : 

In  an  aetion  Bounding  in  tort,  hat  for  oompensatiTe  damagee  for  the  breach 
of  a  contract  by  a  telegraph  company  to  promptly  send  or  delirer  a  tele- 
graphic message,  mental  pain  and  sufFering  is  not  an  element  of  dam- 
ages for  which  a  reooTcry  can  be  had.  And,  where  the  failure  of  a  tele- 
graph company  to  promptly  send  or  deliver  a  telegram  according  to  its 
contract  results  in  no  other  damage  than  mental  pain  and  suffering,  the 
only  recoTcry  that  can  be  had  would  be  nominal  damages;  or,  at  most, 
the  price  paid  for  the  transmission  of  the  message.  Mabbt,  J. ,  dissenting. 

The  person  to  whom  a  telegram  is  sent  can  maintain  an  action  for  what- 
OTor  legal  damage  results  to  him  from  the  negligence  of  the  f com- 
pany in  its  transmissioB  or  delivery,  where  the  message  shows  that  he  is 
interested  in  it,  or  that  it  is  for  his  benefit,  or  that  damage  will  result  to 
him  from  such  negligence. 

Cases  of  this  series  cited  in  opinion :  So  ReOe  v.  W,  U.  2W.  Co,,  vol.  1» 
p.  848 ;  Oulf,  Ac  Co.  v.  L  Levy,  vol.  1,  p.  586 ;  Stuart  v.  W.  U,  Tel.  Co., 
▼oL  2,  p.  771 ;  W.  U.  Tel.  Co.  v.  Cooper,  voL  2,  p.  796 ;  W.  U.  Tel.  Co. 
T.  Broeeehe,  vol.  2,  p.  815;  W.  U,  TeL  Co.  v.  Simpstm,  vol.  2,  p.  819; 
Wadnoorthy.  W.  U.  TeL  Co.,  vol.  2,  p.  786;  Reese  v,  W.  U.  Tel.  Co., 
Tol.  8,  p.  640 ;  Chapman  v.  W.  U.  TeL  Co.,  voL  8,  p.  670 ;  Young  v.  W. 
U.  TeL  Co.,  vol.  8,  p.  784 ;  Burnett  v.  W.  U.  TeL  Co.,  vol.  8,  p.  687 ; 
MueeeU  ▼.  W.  U.  Tel.  Co.,  vol.  1,  p.  663 ;  West  v.  W.  U.  Tel.  Co.,  voL  2, 
F.  588 ;  Chase  v.  W.  U.  Tel.  Co.,  voL  8,  p.  817 ;  Orawson  v.  W.  U.  TeL 
Co.,  vol.  3,  p.  820. 

Appeal  by  defendant  below  from  judgment  of  CSrcnit 
Court,  Brevard  county.    Facts  stated  in  opinion. 


John  E.  Hdrtridge  and  Janes  it  Atkinson^  for  mpi)ellan& 
D.  L.  Oaulden^  for  appellee. 
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Taylor,  J. :  The  appellee  sued  the  appellant,  in  case,  for 
Its  alleged  negligence  in  not  promptly  delivering  to  him  a 
telegram  transmitted  over  its  line.  The  plaintiff  recovered 
judgment  for  $1«200,  and  from  such  judgment  the  defend- 
ant company  appeals. 

The  declaration  is  as  follows :  ^'The  defendant,  Charles 
Saunders,  by  D.  L.  Qurulden,  his  attorney,  sues  the  Inter- 
national Ocean  Telegraph  Company,  for  that  whereas  the 
defendant,  on  the  4th  day  of  October,  A.  D.  1890,  was  pos- 
sessed of  and  using  and  operating  a  certain  telegraph  line 
extending  from  the  city  of  Jacksonville,  Duval  county, 
State  of  Florida,  to  the  town  of  Titusville,  Brevard  county, 
State  of  Florida ;  that  said  two  places  are  distant  from  each 
other  about  160  miles,  and  are  connected  by  direct  line  of 
said  defendant  telegraph  company  and  the  Jacksonville, 
Tampa  &  Key  West  Railway.  That  plaintiff's  wife,  Alice 
J.  Saunders,  on  the  said  4th  day  of  October,  1890,  was 
seized  with  a  mortal  malady  in  the  said  city  of  Jackson- 
ville, and  that  about  the  hour  of  seven  o'clock  on  the  morn- 
ing of  October  4th,  1890,  the  superintendent  of  St.  Luke's 
Hospital  presented  to  the  defendant  the  following  message, 
to  wit: 

**  Jacksonville,  Fla.,  Oct.  4th,  1890. 
Charles  Saunden,  Titusville :  Wife  dying  ;  oome  at  once,  or  send  wishes 
by  wire. 

[Signed],  Superintendent  St.  Luke's  Hospital. " 

^^That  said  message  was  accepted  by  the  defendant  fcr 
immediate  transmission  and  delivered  to  him  at  Titusville  ar 
the  full  rate  charges  or  toll,  and  that  through  the  gross, 
wanton  and  reckless  negligence  of  defendant,  and  in  palpa- 
ble violation  of  its  duty,  the  message  was  held  by  the 
defendant,  and  not  delivered  to  him  until  about  the  hour 
of  half -past  nine  o'clock  on  the  night  of  the  sixth  day  of 
October,  A.  D.  1890.  That  said  message  was  received  at 
said  Titusville  office  on  the  morning  of  the  fourth  day  of 
October,  1890,  at  half -past  eight  o'clock,  but  was  not  deliv- 
ered to  him  for  over  sixty  hours  after  the  same  was  received 
at  the  Titusville  office.    That  his  said  wife  died  in  the  eity 


«76  AMERICAN  KLfeCTRICAL  CASES        [vok  4 

Telegraph  Co.  t.  Saunders. 


of  Jacksonville  on  the  6th  day  of  October,  1890,  and  hence 
said  message  was  not  delivered  to  him,  or  received  by  Mm, 
until  ten  and  a  half  hours  after  his  wife's  death.  That 
there  was  only  one  train  leaving  Titusville  each  day,  at  the 
hour  of  nine  o'clock  A.  M.,  for  the  city  of  Jacksonville, 
which  said  train  arrived  in  Jacksonville  at  the  hour  of  half- 
past  six  o'clock  P.  M.  That  had  said  messa^  been  deliv- 
ered promptly,  he  could  have  arrived  in  Jacksonville  on 
Saturday  night,  October  4,  1890.  That  by  reason  of  this 
negligence  and  breach  of  duty  on  the  part  of  the  defend- 
ant, he  was  prevented  from  telegraphing  to  said  superin- 
tendent his  wishes,  and  was  prevented  from  attending  his 
dying  wife  and  ministering  to  her  in  her  last  hours,  and 
also  from  making  desired  preparations  for  her  interment. 
That  said  message  was  sent  by  the  superintendent  of  St. 
Luke's  Hospital,  and  he  paid  defendant  full  rates  or  toll 
therefor,  to  wit,  the  sum  of  forty  cents  at  the  Titusville 
•office,  and  as  said  defendant  failed  to  deliver  said  message 
promptly,  and  notified  the  said  superintendent  of  St.  Luke's 
Hospital  that  said  message  had  not  been  delivered  and  col- 
lected the  sum  of  forty  cents  charges  on  said  message, 
which  said  forty  cents  was  charged  to  plaintiff  by  said 
superintendent,  and  which  he  had  to  pay,  thereby  entailing 
a  loss  of  forty  cents  on  this  plaintiff.  By  reason  of  which 
said  defaults,  wrong  and  negligence  on  the  said  defendant's 
jMirt,  plaintiff  incurred  a  loss  and  damage  of  the  said  forty 
cents  paid  as  aforesaid  on  account  of  the  charges  made  and 
collected  from  said  superintendent  of  St.  Luke's  Hospital, 
which  plaintiff  had  to  pay  as  a  legitimate  charge  against  him. 
And,  besides  this,  the  plaintiff  suffered  great  damage  by 
reason  of  said  wrong  and  injury  so  done  by  the  defendant 
to  his  affections  and  feelings ;  and  the  plaintiff  then  and 
there  suffered  great  damage,  in  anguish  and  pain  of  mind, 
by  reason  of  the  said  negligence  and  wrong  so  done  him  by 
defendant.  That  while  his  said  wife  was  dying  she  was 
deprived  of  that  care,  attention,  consideration,  and  consola- 
tion which  she  would  have  received  but  for  said  negligence 
<rf  said   defendant  in   failing   to   deliver   said   message 
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promptly  as  aforesaid,  and  that  by  reason  thereof  he  was 
damaged,  in  that  he  soflfered  great  mortification,  anguish^ 
and  pain  of  mind,  and  injury  to  his  feelings  and  a£fections,. 
in  not  being  able  to  be  with  his. said  wife  in  her  dying 
hours,  and  in  not  being  able  to  make  preparations  for  his 
wife's  funeral  and  interment,  all  of  which  damaged 
plaintiff  in  the  sum  of  $1,995,"  etc. 

At  plaintiff's  request  the  following  instruction  was  given 
to  the  jury :  *'  If,  from  the  evidence,  you  believe  that  the 
superintendent  of  St.  Luke's  Hospital  sent  the  following 
message  to  the  plaintiff :  '  Wife  dying ;  Come  at  once,  or 
send  wishes  by  wire,'  and  said  message  was  accepted  by  the 
defendant  for  transmission,  and  the  toll  or  charges  on  same 
was  paid  to  defendant,  and  this  message  was  negligently 
delayed  in  delivery  by  defendant  company,  whereby 
plaintiff,  Saunders,  was  prevented  from  attending  his  dying 
wife,  and  from  making  desired  preparations  for  her  funeral^ 
the  plaintiff,  Saunders,  would  be  entitled  to  recover  for  the 
wrong  and  injury  done  his  feelings,  and  for  the  mental 
angaish  and  pain  of  mind  suffered  by  him  ;  and  in  making 
up  your  verdict  you  must  take  into  consideration  all  the 
testimony,  and  fix  his  damages,  if  any,  at  such  amount  as 
you  think,  from  the  evidence,  is  just,  reasonable,  proper,  and 
fair."  To  this  charge,  exception  was  taken,  and  the  error  as- 
signed thereon  presents  the  real  issue  involved  in  the  cause : 
Can  an  action  be  sustained,  and  can  damages  be  admeasured, 
for  the  breach  of  a  contract  that  results  in  meiUal  suffering 
alone^  without  any  accompanying  physical  injury  or 
suffering,  and  without  any  concomitant  damage  to  the 
person,  character,  reputation  or  property  ? 

The  Supreme  Court  of  Texas,  in  80  JRelle  v.  Western 
Union  Tel.  Co.,  56  Tex.  308  (decided  in  1881),  a  case  in 
which  the  telegraph  company  negligently  failed  to  promptly 
delivers  telegram  informing  plaintiff  of  the  death  of  hi» 
mother,  and  summoning  him  to  meet  a  conveyance  at 
a  certain  point  that  night,  that  would  carry  him  to 
where  the  remains  of  his  mother  were,  in  time  to  attend 
her  funend,  first  led  off  with  an  affirmative  answer  to  the 
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qaestion.    The  court  in  that  case  asserts  that   it  is  the 
settled  role  of  law  in  that  State  that  injury  to  the  feelings, 
caused  by   the  wilful  n^lect  <w  &nlt  of  another,  con. 
etitntes  snch  actual  damages,  for  which  a  recovery  may 
be   had,  and  cites  as  authority  for  such  assertion   the 
cases  of  iSTajs^tT.  H.  A  O.  N.  Jt.  X.  Oo.,  46  Tex.  279,  and  Hi  A 
0.  N.  Jt.  R,  Co.  T.  Randall,  SOTex.  961.    In  neither  of  these 
cases  is  the  doctrine  either  settled  or  asserted  that  injury 
to  tlM  feelings,  or  mental  suffering,  mlane,  can  be  made  the 
subject  ni  a  suit  for  campeiuative  damages.    The  case  of 
Hays,  nprOj  was  against  a  railroad  company  for  damages 
for  wrongfully  and  forcibly  ejecting  the  plaintiff  from  its 
paMenger  train  in  the  presence  of  his  wife  and  &mily,  in 
which  it  was  claimed  that  the  ejectment  was  done  in  a  rude 
aad  insulting  manner  and  by  personal  Tiolence,  resulting  in 
injuries  to  plaintiff's  clothing  and  bruises  to  his  person. 
Exemplary  or  punitive  damages  were  claimed  and  the  jury 
were  instructed  to  estimate  the  (u^tuU  damages  by  the 
**  injuries  sustained  by  the  plaintiff  in  his  person,  his  estate, 
and  his  feelings,^'  and  it  was  held  that  by  this  charge  the 
subject  of  the  amount  of  actual  damages  was  &irly  placed 
before  the  jury.    But  nowhere  is  it  asserted  that  mental 
suffering  alone  can  be  made  an  indei>endent  basis  for 
admeasuring  damages.    The  case,  like  many  others  founded 
on  tort  that  might  be  cited,  simply  holds  that  mmital  suf- 
fering or  injured  feelings  may  be  taken  into  consideration 
as  an  element  of  damage,  when  coupled  with  or  accom- 
panied by  substantive  injury  to  the  person  or  estate,  upon 
the  ground,  as  stated  in  the  authorities,  that  in  such  cases 
the  mental  suffering  growing  out  of  and  produced  by  the 
physical  injury  is  so  interwoven  with  the  latter  that  it  is 
impossible  to  consider  the  one  without  contemplating  the 
other.     (Hty  of  Salina  v.  Trosper,  87  Kan.  644  ;  MvZford 
▼.  dewdl,  21  Ohio  St.  191  ;  Canning  v.  WiUiamstoron,  1 
Cush.  401;  LA  81.  L.  Jt.  Jt.  Co.  v.  Stables,  62  111.  318;  John- 
eon  V.  Wdle^  Fatfo  4  Cb.,  6  Nev.  224 ;  Kennon  v.  Oilmer, 
181  v.  S.  82 ;  Trigff  v.  81.  L.,  Kansas  OUy  A  Northern 
Ry.  Co.,  74  Mo.  147.     nie  same  may  be  said  of  the  case  of 
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Sandally  supra.  In  that  case  the  plaintiff,  a  brakeman 
on  the  defei^dant's  trains,  sued  the  company  for  damages 
for  its  negligence  in  having  an  open  ditch  across  its 
track,  into  which  he  fell  while  performing  the  duty  of 
coupling  two  of  defendant's  cars,  and  whereby  his  arm 
was  run  over  and  crushed  by  the  cars,  necessitating  its 
amputation.  In  that  case,  too,  the  doctrine  is  sanctioned 
that  an  element  of  the  verdict  may  be  compensation  for  the 
merital  and  physical  suffering  caused  by  the  wQury.  But 
nowhere  is  the  doctrine  sanctioned  that  mental  suffering 
alone  can  sustain  an  action.  For  the  support  of  its  ruling 
in  the  So  Relle  case  the  Texas  court  next  quotes  at 
length  the  dictum  of  the  authors  of  Shearman  &  Bedfield  on 
Negligence,  which  dictum  —  as  originally  incorporated  in 
their  work — was  entirely  without  the  support  of  any 
adjudged  case.  The  seduction  case  of  Phillips  v.  Hoyle^  4 
Oray,  668,  is  next  invoked  to  the  support  of  the  Texas 
court,  where  injury  to  the  feelings  of  the  parent  in  conse- 
quence of  the  daughter's  seduction  was  held  to  be  an  element 
of  damages.  The  fact  seems  to  have  been  overlooked,  in 
citing  this  case  to  its  support,  that  in  cases  of  seduction, 
and  other  torts  independent  of  contract,  injv/red  feelings 
are  given  consideration,  not  so  much  as  a  criterion  for  the 
admeasurement  of  compensation,  but  as  a  standard  by  which 
to  estimate  the  enormity  of  the  outrage  wUf  ully  committed, 
and  as  a  guide  whether  the  damages  to  be  allowed  as 
punishment  shall  be  higher  or  lower.  The  next  and  last 
authority  cited  to  the  support  of  the  So  Belle  case  is  the 
case  of  Roberts  v.  Qraham^  6  Wall.  578;  but  we  fail  to  find 
in  it  any  reference  whatever  to  the  subject  of  damages  for 
injured  feelings  or  mental  suffering,  the  whole  case  being 
confined  to  a  discussion  of  the  question  of  the  sufficiency  of 
the  allegations  of  a  declaration  or  complaint  for  general 
damages  as  a  predicate  for  the  introduction  of  proof  of 
special  damage.  The  doctrine  of  the  So  Belle  case  has  for 
its  support,  then,  in  reality,  only  the  unsupported  dictum 
of  Messrs.  Shearman  &  Bedfield  in  their  work  on  Negligence. 
In  the  case  of  Q^f^  C.  A  Sante  Fa  By*  Co.  w.  Levy^  59  Tex. 
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563,  decided  in  1883,  the  So  Relle  case  was  expressly  over. 
ruled  in  so  far  as  it  keld  that  an  action  for  mental  snfferiiif 
alone  could  be  maintained.  In  Stuart  t.  Western  Un4>an 
TeL  Co.,  66  Tex.  680,  decided  in  1886,  the  Levy  case,  iupra^ 
is  practically  overruled ;  and  the  court,  without  the  support 
of  any  additional  authorities,  returns  to  the  doctrine  of  the 
So  Relle  case.  The  ruling  in  Stuart  v.  Western  Union  Tel. 
Co,  has  been  adhered  to  in  that  State  ever  since,  incumbered, 
however,  with  finely  drawn  distinctions  that  seem  to  keep 
an  even  pace  with  the  rapid  increase  of  litigation  that  the 
enunciation  of  such  a  doctrine  would  naturally  engender. 
Western  Union  Tel.  Co.  w.  Cooper,  71  Tex.  607 ;  Western 
Union  Tel.  Co.  r.  Broesche,  72  Tex.  664 ;  Western  Union 
Tel.  Co.  V.  Simpson,  73  Tex.  422 ;  Western  Union  7W. 
Co.  V.  Feegles^  75  Tex.  637.  In  Beasley  v.  Western  Union 
Tel.  Co.,  39  Fed.  Rep.  181,  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Texas,  the  same  doctrine 
is  announced  upon  the  authority  alone  of  the  holdings  of 
the  Supreme  Court  of  that  State. 

The  Supreme  ( -ourt  of  Tennessee,  in  Wcidsworth  v.  Tele- 
graph Co.,  86  Tenn.  695,  by  a  divided  court,  next  follow 
the  Texas  doctrine,  citing  only  the  dictum  of  Shearman  & 
Bedfield  in  addition  to  the  Texas  cases.  The  dissenting 
opinion  of  Judge  Lurton  in  that  case  is  unusually  forceful 
and  clear,  and,  according  to  our  view,  states  the  true  rule  in 
an  argument  that  is  unanswerable. 

The  Supreme  Court  of  Indiana,  in  Reese  t.  Western 
Union  Tel.  Co.,  123  Ind.  294,  next  follows  the  Texas 
doctrine,  citing  only  the  cases  from  that  State,  with  the 
additional  case  from  Tennessee. 

The  Supreme  Court  of  Kentucky,  in  Chapman  r. 
Western  Union  Tel.  Co.,  30  Am.  &  Eng.  Corp.  Cases,  626, 
next  cite  and  follow  the  Texas  and  Tennessee  cases. 

The  Supreme  Court  of  North  Carolina,  in  Young  r. 
Western  Union  Tel.  Co.,  107  N.  C.  370,  next  dte  and 
follow  the  Texas  cases  ;  citing  to  its  support  also  the  cases 
from  T^inessee,  Kentucky  and  Indiana,  that,  it  will  be 
remembered,  are  predicated  upon  the  Texas  cases. 
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In  Sttcart  y.  Western  Onion  Tel.  Ot.,  Sispra,  the  liability 
of  telegraph  companies  to  damages  for  mental  suffering 
caused  by  their  failure  to  transmit  or  deliver  telegrams  is 
put  expressly  and  pointedly  upon  the  ground,  that  the 
mental  suffering  produced  by  the  company's  breach  of 
its  contract  was  within  the  contemplation  of  the  company 
at  the  time  it  made  the  contract  as  the  result  that  would 
naturally  follow  a  breach  of  it. 

Would  the  Texas  court  award  damages  to  one  individual 
for  the  poignant  mental  sting  resulting  from  being  wilfully, 
publicly  and  deliberately  taunted  on  the  street  by  an 
irate  enemy  with  the  insult  that  he  was  a  cowardly  cur, 
simply  because  the  mortification  and  wounded  feelings 
that  would  surely  follow  were  within  the  contemplation  of 
tht  insuUer  t  We  apprehend  not ;  and  yet  in  the  latter 
case  the  deliberate  purpose  ot  the  insulter  would  be  to  pro- 
duce such  mental  anguish.  To  draw  the  comparison  closer 
still:  An  individual  borrows  his  neighbor's  money,  agree- 
ing to  pay  at  a  given  day,  knowing  in  advance  that  his 
default  then  will  surely  result  in  the  mind-harrowing  tor- 
tures to  his  accommodating  friend  of  utter  financial  ruin — 
a  species  of  suffering  that  unfortunately,  to  many,  is  far 
more  acute  than  any  connected  with  the  ties  of  kinship  — 
could  damages  be  idlowed  in  that  case  for  the  mental  tor- 
ture, simply  because  the  borrowing  friend  contemplated^ 
and  knew  that  it  would  follow,  as  the  result  of  a  breach  of 
his  contract  to  pay  ?  Certainly  not ;  and  yet  such  is  the 
effect  at  the  doctrine  announced  in  the  Stuart  case  when 
followed  to  its  logical  result.  Suppose  a  mother,  whose 
diild  is  critically  ill,  contracts  with  her  neighbor,  at  a 
stipulated  price  paid  in  advance,  to  summon  her  hus* 
band,  temporarily  absent  some  distance  away,  and  the 
neighbor  delays  complying  with  his  contract  until  after 
the  death  and  burial  of  the  child,  would  damages 
be  awarded  against  him  to  compensate  the  parents  for 
the  mental  anguish  suffered  by  them  in  consequence  of 
the  absence  of  the  husband  under  such  circumstances? 
We  apprehend  not.    And  if  not  in  the  case  of  the  violated 
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oontract  between  individuals,  where  is  the  reason  for  apply- 
ing a  different  rule  where  one  of  the  contracting  parties  is 
a  telegraph  company  ?    In  all  of  these  cases,  taking  tibem 
up  seriatim^  in  the  order  in  which  they  were  rendered,  there 
is  a  conspicuous  absence  of  anything  like  a  logical  reason 
upon  which  to  base   the  newly  announced   doctrine   of 
allowing  compensative  damages  for  injured  feelings  alone. 
They  simply  follow  each  other  without  the  addition  of  any 
new  light,  or  other  attempt  at  reason  for  the  thing,  than  is 
contained  in  the  parent  Texas  case.     None  of  them  under 
take  to  invent  any  crucible  in  which  mental  pain  can,  with 
anything  like  judicial  accuracy,  be  converted  into  compen- 
sative dollars  ;  but  all  of  them  are  plethoric  with  argument 
admirably  suited  to  cases  that  call  for  the  infliction  of 
punisTiTneni^  with  noij^e  to  guide  us  to  the  door  for  Just  com- 
penscUion.    Tet,  as  a  matter  of  course,  none  of  them  pre- 
tend to  ground  the  right  of  recovery  upon  the  idea  that  the 
infliction  of  punitive  or  exemplary  damages  is  permissible 
in  such  cases. 

It  should  not  be  lost  sight  of,  in  considering  this  class  of 
eases,  that,  although  the  action,  as  in  the  present  case,  is 
in  farm  ex  delicto^  \t&  foundation  is  a  contrary  and  that, 
in  substance^  it  is  an  action  ex  contractu  for  compensa- 
tory damages  for  the  breach  of  such  contract,  tort  being 
defined  to  be  ^^  a  wrong  independent  of  contract."  Addi- 
son on  Contracts  (7th  ed.),  1.  We  should  keep  closely  in 
nind,  also,  that  in  actions  sounding  in  tort,  but  growing 
oat  of  contracts,  with  the  single  exception  of  the  bieach  of 
oontract  to  marry,  that  in  this  respect  is  sui  generis^  exem- 
plary or  punitive  damages  are  never  permitted,  but  only  the 
actual  damage  resulting  from  the  breach.  Field  on  Dam- 
ages, sec.  94  ;  S  Parsons  on  Contracts,  sec.  180 ;  Lawson  on 
Conducts,  sec.  463.  With  these  principles  in  mind,  and  in 
view  ot  the  utter  impossibility  of  either  proving  or  affixing  a 
monetary  valuation  upon  mental  suffering,  it  seems  appar- 
ent that,  in  order  to  sustain  the  money  award  therefor,  we 
must  do  so,  necessarily,  without  proof,  and  are  driven  to 
the  necessity  of  confessing  that  a  jury,  in  awarding  it,  can 
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not  be  goyemed  by  any  other  gnide  or  check  than  that 
dictated  by  whim  or  arbitrary  caprice,  the  same  latitudin* 
ous  and  uncertain  field  in  which  they  are  left  when  dealing 
with  a  cB»e  colling  toT  punishment  instead  of  compensa- 
tion. 

In  Lynch  v.  Knight,  9  H.  L.  Cases,  677,  Lord  Wbkslet- 
DALB  says :  ^^  Mental  pain  or  anxiety  the  law  can  not 
value,  and  does  not  pretend  to  redress,  when  the  unlawful 
act  causes  that  alone,  though  where  a  material  damage 
occurs,  and  is  conhected  with  it,  it  is  impossible  a  jury, 
in  estimating  it,  should  altogether  overlook  the  feelings  of 
the  party  interested."  In  Blake  v.  Mid.  By.  Co.,  10  Eng. 
Law  &  Eq.  437,  where  a  widow  sued  for  the  death  of  her 
husband,  under  the  statute  of  the  9th  and  10th  Victoria,  a 
93,  allowing  damages  in  such  cases.  Lord  Golebidos  says  : 
^^The  jury,  in  assessing  the  damages,  are  confined  to 
injuries  of  which  a  pecuniary  estimate  can  be  made,  and 
can  not  take  into  their  consideration  the  mental  suffering 
occasioned  to  the  survivors  by  his  death."  Wym^in  v. 
Leavitt,  71  Me.  227 ;  Johnson  v.  WMs,  Fargo  dk  Co.,  6 
Nev.  224 ;  Webb  v.  Denver  &  Rio  Orande  By.  Co.  (Utah.), 
44  Am.  A;  Eng.  R.  R.  Gases,  683. 

In  Detroit  Daily  Post  Co.  v.  Mc Arthur,  16  Mich.  447,  a 
libel  case,  in  which  Ghief  Justice  Goolst  concurred,  Judge 
Gampbbll,  delivering  the  opinion  of  the  court,  says :  ^^The 
injury  to  the  feelings  is  only  allowed  to  be  considered  in 
those  torts  which  consist  of  some  voluntary  act,  w  very 
gro08  neglect,  and  practically  depends  very  closely  on  the 
degree  of  fault  evinced  by  all  the  circumstances."  From 
theee  authorities  it  seems  to  have  been  the  settled  rule  of 
law,  prior  to  the  doctrine  appUed  by  the  Texas  courts  to 
the  breach  of  contracts  by  telegraph  companies  for  the 
toansaftission  or  delivery  of  telegraphic  communications 
relating  to  domestic  affairs,  that  m^ental  s¥jl^mring  was 
never  allowed  to  be  considered  as  an  element  of  dama^i;es 
for  which  pecuniary  compensation  could  be  awarded,  except 
(1)  in  cases  of  torts,  where  there  was  some  physical  injury 

d  bodily  suffering ;  in  which  cases,  whether  there  were 
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any  oircumstances  justifying  exemplary  damages  or  not, 
the  mental  suffering  incident  <o,  connected  with^  and  flow- 
ing directly  from  the  physical  injury  was  permitted  to  be 
considered  in  connection  with  the  physical  pain^  both 
taken  together^  but  not  the  one  disconnected  from  the 
other ;  and  (2)  in  cases  founded  purely  in  tort^  where  the 
negligence  was  so  gross  as  to  reasonably  imply  malice ;  or, 
where,  from  the  entire  want  of  care  or  attention  to  duty,  or 
great  indifference  to  the  persons,  property  or  rights  of 
others,  such  malice  will  be  imputed  ds  would  justify  the 
assessment  of  exemplary  or  punitive  damages ;  and  (3)  in 
cases  growing  out  of  contract^  in  the  one  exceptional  case 
of  the  breach  of  a  contract  to  marry. 

It  is  impossible  for  us  to  conceive  of  a  case  where  compen- 
sation only,  in  its  strictest  sense,  for  the  breach  of  a  con- 
tract, is  sought  for,  and  in  which  the  only  element  of 
injury  is  temporal  mental  pain,  how  any  award  for  such 
mental  suffering  can  be  sustained  on  the  theory  of  compen- 
satioriy  without  violating  the  fundamental  principles  of  the 
law  in  the  administration  of  civil  redress.  One  of  these 
principles  is  that  verdicts  awarding  pecuniary  compensa- 
tion, strictly  speaking,  must  be  supported  by  competent 
proofs.  Can  the  extent  of  monied  value  of  mental  anguish 
be  establislied,  ^even  approximately,  by  any  known  method 
of  legal  proofs  ?  If  not,  then  the  verdict  assigning  to  it  a 
^alue  in  dollars  and  cents  cannot  stand,  because  of  the  want 
of  proof  to  sustain  it.  Because  of  this,  as  it  seems  to  us, 
insurmountable  difficulty,  we  cannot  agree  with  the  Texas 
and  other  courts  that  have  followed  her  in  sustaining  pecun- 
iary awards  for  mental  suffering  that  are  wholly  unsupported 
by  any  recognized  legal  proofs.  In  this  view  of  the  law« 
we  are  fully  sustained  by  the  able  opinion  of  Judge  Cooper 
in  Western  Union  Tel.  Co.  t.  Sogers^  68  Miss.  748,  in 
which  the  authorities  are  exhaustively  reviewed  and  tersely 
criticised,  and  by  the  following  cases  :  Burnett  w.  Western 
Union  TeL  Co.,  39  Mo.  App.  599 ;  ItusseU  r.  Western 
Union  OPeL  Co.,  3  Dak.  315 ;  West  r.  Western  Union 
TeL  Co.,  69  Kan.  93  ;  Ch4ise  w.  Western  Union  OKU  Co., 
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44  Fed.  Rep.  564 ;  Crawgan  t.  Western  UfUan  TeL  Co., 
47  Fed.  Rep.  544 ;  Owen  v.  Benman^S  Watts  and  Serg.  648. 
See,  also,  the  exhaustive  opinion  by  Justice  Lumpkin,  of 
the  Supreme  Court  of  Georgia,  rendered  in  March,  1892,  in 
Chapman  t.  Western  Union  Teh  Co.,  88  Ga.  763. 

In   the  case  under  consideration,  the  plaintiff's  suit, 
though  sounding  in  tort,  is  for  compensation  only,  for  the 
breach  by  the  defendant  telegraph  comi)any  of  its  contract 
promptly  to  deliver  a  telegram  summoning  him  to  the 
death-bed  of  his  wife.    His  only  injury,  resulting  directly 
from  such  breach  of  contract,  was  mental  suffering  and  dis- 
appointment in  not  being  able  to  attend  upon  his  wife  in 
her  last  moments,  and  to  be  present  at  her  funeral.    The 
resultant  injury  is  one  that  soars  so  exclusively  within  the 
realms  of  spirit  land  that  it  is  beyond  the  reach  of  the 
courts  to  deal  with,  or  to  compensate  by  any  of  the  known 
standards  of  value.    It  presents  a  class  of  cases  where 
legislative  action  fixing  some  standard  of  recovery  would 
be  highly  appropriate ;  but,  until  this  action  is  taken,  we 
do  not  feel  that  the  courts  are  authorized  to  so  widely 
diverge  from  the  circumscribed  limits  of  judicial  action  as 
to  undertake  to  mete  out  compensation  in  money  for  the 
spiritually  intangible.    Under  these  circumstances,  we  do 
not  think  that  the  plaintiff  was  entitled  to  any  other  than 
nominal  damages,  or,  at  most,  the  cost  of  the  message 
whose  delivery  was  delayed.    The  charge  of  the  court  that 
was  excepted  to  was  erroneous.    This  disposes  of  the  main 
question  involved.    Upon  the  other  question  presented,  as 
to  wheti.er  the  person  to  whom  a  telegram,  like  the  one 
involved  herein,  is  sent  can  maintain  an  action  for  any  legal 
damage  that  may  result  to  him  from  the  negligence  of  the 
oompany  in  its  transmission  or  delivery,  we  are  of  opinion 
that  he  can,  where  the  message  shows  that  he  is  interested  in 
it,  or  that  it  is  for  his  benefit,  or  that  damage  will  result  to 
him  from  its  negligent  transmission  or  delivery.    Gray  on 
Communication  by  Telegraph,  section  65,  and  citations ; 
Thomi)son  on  Law  of  Electricity,  sections  426,  428  et  seq.^ 
and  citations. 
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The  judgment  of  the  court  below  is  reTersed,  and  a  new 
trial  ordered. 
Mabbt,  J.,  dissented,  and  wrote  an  opinion. 


Nors.— See  bmcz,  title  "  Mental  Difltnee." 

tlie  only  Florida  case  which  has  appdared  in  this  aeries,  prior  to  the 
lart  abore,  ^W.U.TbL  Oo.  t.  JSyer  Brat.,  toL  S.  p.  4Si. 


Cablxton  B.  Chapkak  y.  This  Westxbk  TJkiov  Tncs- 

GBAPH  Company. 

Cftargia  Supreme  Court,  Mareh  S5,  Xfftt 

(88  0a.7a.) 

Delay  or  TSLaoaAic—DAXAasB.— Mkrtal  surFEBiiia. 

(Head-note  by  the  court) : 

A  peiBon  to  whom  a  telegraphic  message  was  addressed  and  sent  inform- 
ing him  of  the  desperate  illness  of  his  brother  and  requesting  him  to 
come,  is  not  entitled  to  recoTer  of  the  telegraph  company  damages  on 
account  of  mental  pain  and  suffering,  alleged  to  have  resulted  to  the 
plaintiff  from  failure  of  the  company  to  deliver  him  the  message  in  due 
time,  and  from  delaying  delivery  till  too  late  to  take  the  last  train 
available  for  reaching  the  brother  before  his  death  occurred. 

Gases  of  this  series  cited  in  opinion:  SoReUey.  W.  U,  TeL  Oo»,  vol.  1, 
p.  848 ;  Oulfy  Ac,  Co.  v.  J.  T,  Levy^  voL  1,  p.  543 ;  Same  v.  J.  Levy,  voL 
1,  p.  686 ;  Stuart  v.  W.  U,  Tel.  Co.,  vol.  3,  p.  771 ;  Loper  v.  W.  U.  TA. 
Co.,  vol.  2,  p.  791 ;  W.  U.  Tel.  Co.  v.  Cooper,  vol.  2,  p.  795 ;  W.  U.  TeU 
Co.  V.  Broesehe,  vol.  2,  p.  815 ;  W.  U.  Tel.  Co.  v.  Simpson,  vol.  2,  p.  819  ; 
W.  U.  Tel.  Co.  V.  AdatM,  vol.  1,  p.  442 ;  W.  U.  Tel.  Co.  ▼.  Rosenireier, 
vol.  8,  p.  782 ;  W.  U.  Tel.  Co.  v.  Jones,  vol.  8,  p.  794;  Chapman  v.  W.  U. 
Tel.  Co.,  vol.  8,  p.  670 ;  Young  v.  W.  U.  Tel.  Co.,  vol.  8,  p.  784;  Thomp^ 
sonv.  W.  U.  Tel.  Co.,  vol.  8,  p.  750;  SherriUY.  W.  U.  Tel.  Co.,  vol.  ft, 
p.  759 :  Wadsworth  v.  fV.  U.  Tel.  Co.,  vol.  2,  p.  7«6;  W.  U.  Tel.  Co.  v. 
Henderson,  vol.  8,  p.  570;  Reese  v.  W.  U.  TeL  Co.,  vol.  8,  p.  640; 
Logan  v.  W.  U.  Tel.  Co.,  vol.  1,  p.  285;  Westr.  W.  U.  W.  Co.,  vol.  2, 
p.  58S ;  Russell  v.  W.  U.  Tel.  Co.,  vol.  1,  p.  653;  Chase  v.  W.  U.  TeL 
Co.,  vol.  8,  p.  817;  Crawson  v.  W.  U.  TeL  Co.,  vol.  9,  p.  890;  W.  U. 
Tel.  Co.  V.  Taylor,  voL  8,  p.  604. 
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Appsal  by  plaintiff  from  judgment  of  City  Court  of 
Macon.    Facts  stated  in  opinion. 

Hardema/a^  Davit  A  Thirner,  for  plaintiff. 

Ouitifiy  Ouerry  A  JBaUj  for  defendant. 

LuHPKiN,  Justice :  The  exact  question,  briefly  stated,  is 
whether  a  person  to  whom  a  telegraphic  message  announc- 
ing the  dying  condition  of  a  brother  was  sent,  but  by  gross 
negligence  of  the  company  was  not  delivered  with  due 
promptness,  so  that  he  was  unable  to  reach  the  brother's 
bedside  before  death  transpired,  can  recover  substantial 
damages  for  the  mental  suffering  caused  by  the  company's 
failure  of  duty.  The  plaintiff  does  not  claim  to  have  sus- 
tained any  pecuniary  loss,  but  seeks  recompense  for  the 
mental  anguish  due  to  losing  the  opi>ortunity  of  being  with 
his  brother  in  his  last  hours. 

The  question  has  not  been  ruled  on  by  this  court.  The 
expressions  used  in  Cooper  v.  MvllinSy  30  Ga.  162,  do  not 
cover  it,  because  that  was  a  case  of  physical  injury.  But  there 
is  no  lack  of  authority  in  other  jurisdictions.  The  trouble 
lies  in  the  directly  opposite  views  of  the  several  learned 
courts  which  have  passed  upon  the  question.  Consequently 
the  two  conflicting  lines  of  decision  may  be  compared  to 
ascertain  which  is  the  more  consonant  with  long-established 
and  well-recognized  principles.  The  Supreme  Court  of 
Texas,  in  1881,  held  that  damages  are  recoverable  for  such 
an  injury.  So  Belle  v.  W.  If.  Tel.  Co.,  55  Tex.  808  (40 
Am.  Rep.  805).  No  direct  authority  is  cited  for  this  rul- 
ing, but  the  court  adopts  as  law  a  bare  suggestion  made  by 
the  text  writers.  Shearman  &  Redfleld,  in  their  work  on 
Negligence,  vol.  2,  sec.  756.  The  cases  referred  to  in  the 
opinion  were  actions  for  physical  injuries,  of  which  the 
mental  agony  forms  an  inseparable  component.  Bat  the 
decision  is  followed  with  mcMre  or  less  restriction  by  the 
same  court  in  numerous  later  cases.*  OulfA  Co,  w.  Levy 
(2  cases),  69  Te^  642,  663  (46  Am.  Bep.  30»,  918) ;  eUwt/tt 
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T.  W.  U.  TH.  Co.,  66  Tex.  680  (69  Am.  Rep.  698)  ;  Laper 
▼.  Same,  70;  Tex.  689  (8  S.  W.  Rep.  601) ;  W.  XT.  Tel.  Co. 
T.  Cooper,  71  Tex.  507  (9  S.  W.  Rep.  598 ;  10  Am.  St,  Rep. 
772)  ;  Same  r.Broesche,  72  Tex.  654  (10  S.  W.  Rep.  734); 
Same  t.  Simpson,  73  Tex.  422  (11  S.  W.  Rep.  885) ; 
Same  t.  Adams,  75  Tex.  533  (12  S.  W.  Rep.  867) ;  8a7ne 
V.  Feegles^  76  Tex.  687  (12  S.  W.  Rep.  860) ;  Safoe  ▼. 
Mooi-e,  78  Tex.  66  (12  S.  W.  Rep.  949) ;  Seme  v.  BicJiard' 
soUj  79  Tex.  649  (15  S.  W.  Rep.  689) ;  Sam^  t.  Boeentre- 
ter,  16  S.  W.  Rep.  26 ;  Same  t.  Jones,  16  S.  W.  Rep. 
1006  ;  Brie  Tel.  Co.  v.  Orimes,  17  id.  831 ;  Poits  v.  W.  CT, 
Td.  Co.  J  18  id.  604.  This  doctrine  has  inyolved  the  court 
in  some  inconsistencies,  as  shown  by  the  opinion  in  W.  IT. 
Td.  Co.  T.  Rogers,  68  Miss.  748  (9  So.  Rep.  823),  and 
by  Judge  Thompsok's  article  on  the  subject  in  33  Cent.  L. 
J.  6.  Compare  cases  of  Stuart,  Adams,  Feegles,  Moore, 
Rosentreter  and  Potts,  supra,  with  those  of  Kirkpatrick^ 
76  Tex.  217  (13  S.  W.  Rep.  70) ;  Brown,  71  Tex.  723  (10  S. 
W.  Rep.  828) ;  and  Rowell,  75  Tex.  26  (12  S.  W.  Rep.  534). 
If  everiheleflB  the  Texas  doctrine  has  gotten  a  strong  follow- 
ing in  other  courts.  Beaslej/y.  W.  U.  Td.  Co.^  89  Fed  Rep. 
181  (U.  S.  Cir.  Ct.  Tex.) ;  Ckapman  ▼.  Same  (Ky.)  16  S.  W. 
Rep.  880 ;  Toung  v.  Sams,  107  N.  C.  370  (11  S.  E.  Rep,  1044). 
See  Thompson  r.  Same,  11  S.  E.  Rep.  209 ;  SherriU  r. 
Same  (N.  C.)  14  S.  K  Rep.  94 ;  Wandsworth  t.  Sam^  86 
Tenn.  696  (6  Am.  St.  Rep.  864);  Same  ▼.  B:enderson,  80 
Ala.  610  (18  Am.  St.  Rep.  148);  Beese  t.  Same,  123  Ind.  294 
(24  N.  E.  Rep.  163) ;  Thompson  on  Eleclaricity,  S  3^8  ^  «^- 
The  Alabama  and  Indiana  courts  have  gtme  no  further  than 
holding  that  the  sender  of  the  message  can  recover  for 
mental  suffering.  In  Illinois  it  was  cautiously  held  that 
nominal  damages,  ^^ at  least,"  might  be  recovered.  JLogan 
T.  W.  U.  Tel.  Co.,  84  111.  468.  These  rules  involye  various 
X)erplexing  questions  on  which  they  do  not  all  agree. 
Whetlier  the  x)Qrson  to  whom  the  message  is  sent,  as  wdl 
as  the  sender,  can  recover  ;  whether  the  action  is  grounded 
in  contract  or  in  tort ;  whether  the  violation  of  a  c(mtract 
involving  feeling  is  a  proper  basis  for  awarding  substantial 
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damages  for  injury  to  f eelingB  alone ;  to  what  extent  the  mes- 
sage must  show  on  its  f aee  the  family  relattonship ;  whether 
the  damages  to  be  giyen  are  in  their  natare  ponitiye  or  eom- 
pensatorj — these  are  the  chief  problems  encountered,  and 
solved  in  variant  ways.  Some  of  Ihe  eases  rest  on  breaeh  of 
contract ;  of  which  some  hold  that  the  sendee  also,  being 
the  beneficiary  of  the  contract,  can  maintain  the  acti<Mi  I6r 
its  violation.  Cases  of  Henderson,  Ricliardson,  Levy, 
Chapman  and  others.  This  view  grapples  with  the  Mg 
question,  how  can  one,  in  an  action  for  breach  of  contract, 
recover  for  mere  disappointment  or  angoish  of  mind 
resulting  from  the  breach?  See  WcUsh  v.  Chicago  Ji. 
Co.,  42  Wis.  23  (24  Am.  Bep.  376).  The  answer  given  is  that 
the  subject  matter  of  the  contract  is  feeling,  and  the 
damage  to  feeling  by  non-compliance  was  plainly  in 
contemplation  of  the  parties  making  the  contract.  The 
breach  of  many  a  coatract,  whi<^  the  injured  party 
desires  performed,  brings  disappointment  and  blasted 
hopes.    Yet   these   iMntal  consequences,   if   unattended 

with  other  loss,  have  not  usually  been  regarded  ground  of 
recovery.    The  strcmger  view  is  that  the  recovery,  whether 

by  sender  or  sendee,  is  had  for  the  tort,  or  breach  of  com- 
mon law  or  statutory  duty,  the  contract  servkig  merely  t» 
create  the  relaiion  ot  duty  between  the  parties.  Oases  of 
Toung,  Beese,  Stuart,  Wadsworth,  and  otiiers.  The  difl- 
eulty  arising  here  is  whether,  as  there  is  no  tort  independ- 
ency of  the  contract,  the  contract  can  rightly  be  treated 
as  not  precluding  recovery  in  tort,  and  the  telegraph  com- 
pany be  dealt  with,  in  this  respect,  like  a  common  carrier. 
A  tend^icy  is  observed  to  escape  this  difficulty  by  api^y- 
ing  the  code  provisions  which  abolish  the  distinction 
between  contract  and  tort,  and  allow  the  plaintiff  to  recover 
on  a  simple  statement  ot  the  facts  of  his  case.  Stuart  and 
Wadsworth  cases.  In  this  State  no  such  abolition  has 
been  affected.  Regarding  the  nature  of  the  damages,  the 
majority  opinion  in  this  class  of  decisions  is  that  they  are 
strictly  compensatory,  and  take  on  the  vmdictive  or  exem- 
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plary  feature  only  in  cases  where  the  injnry  is  wIUhI, 
wanton,  or  malicions. 

As  against  the  aboye  authorities,  there  are  strong  deci- 
sions denying  the  right  of  substantial  recovery  altogether 
West  V.  W.  U.  TeL  Co.,  39  Kan.  93  (7  Am.  St  Rep.  630) 
JRusseU  T.  Same,  3  Dak.  315  (19  S.  W.  Rep.  408) ;  W.  U. 
TeL    Co.    V.    jRogerSj    68    Miss.   748    (9  So.    Rep.   823) 
Cliose  T.  Same,  44  Fed.  Rep.  654   (U.  S.  Cir.  Ct  Ga.) 
Crawson  v.  Same,  47  Fed.  Rep.  644  (U.  S.  Cir.  Ct.  Ark.) 
And  see  able  dissenting  opinion  of  Lurton,  J.^  in  Wads- 
worth  case,  supra.    This  seems  to  ns  the  sounder  yiew  of 
the  law.     It  is  remarkable  that  the  opinions  declaring  im 
favor  of  recovery  can  point  to  no  positive  authority  older 
than  the  first  Texas  decision,  in  1881.    They  do  refer  to 
certain  classes  of  cases  where  mental  suffering  is  admitted 
as  an  element  to  be  considered  by  the  jury  in  making  their 
estimate  of  the  damages,  namely,  actions  for  slandw  or 
libel,  for  seduction,  for  assault  witliout  physical  injury,  for 
breach  of  promise  of  marriage,  and  for  physical  injuries. 
But  in  every  one  of  these,  it  has  been  maintained  that 
there  is  a  necessary  and  inseparable  ingredient  of  pecuni. 
ary  injury.     See   W,   U.   Tel.  Co.  y.  Rogers^  supra.     In 
slander  and  libel,  where  the  action  is  founded  on  words  not 
actionable  per  se^  there  must  be  proof  of  special  damaga 
And  where  the  words  are  actionable  per  se  they  have  a  sure 
tendency  to  degrade  the  citizen  in  the  estimation  of  his 
fellows,  which  results  in  damage  to  his  social  influence  and 
business  efficiency.     Besides,  malice  (express  or  implied) 
is  an  essential  element  in  such  cases.     In  sedaction,  it  has 
been  necessary  from  ancient  times  for  the  plaintiff  to  prove 
a  loss  of  services,  or  a  relation  from  which  such  loss  might 
occur,  else  the  action  could  not  be  maintained.    Thus  a 
brother,  not  standing  m  loco  parentis^  however  great  his 
anguish,  and  howevw  keenly  he  may  have  felt  the  disgrace 
and  mortification  caused  by   the  wrongdoer,   could   nol 
recover  for  his  mental  suffering.    Jm  actions  for  technical' 
assault,   when  no  physical  injury  was  inflicted  or  bat- 
tery  committad,  damages   are   said    by  some   ot    these 
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authorities  to  be  given  wholly  for  mental  Milleriiig.  Yet 
it  maj  be  that  the  injorf  being  eaeentiallj  wilial,  sub- 
stantial damages  are  given  by  way  of  punirii^  or  making 
an  example  of  the  wrongdoer.  An  assault  is  an  aetire 
threat  against  the  body,  an  <^er  of  violence  endangering 
the  person,  whieh  the  law  redresses  even  m  its  initial  stage, 
thus  protect!]^  the  i^yncal  person  more  eompletely.  In 
actions  for  breach  of  promise,  the  plaintifPs  financial  loss 
plays  a  conspicnons  part.  Ehidenee  showing  the  defend- 
ant' 8  station  and  reputed  wealth  is  admissible.  At  common 
law,  the  husband  on  marriage  assumed  the  wife's  debts 
and  responsibility  for  her  torts  and  for  support  api)ropriate 
to  their  station.  He  took  a  large  share  of  her  property  by 
that  event,  and  she  acquired  some  rights  in  his  property. 
This  suffices  to  show  that  the  breach  of  marriage  promise 
involve  im;)ortant  pecuniary  consequences.  In  actions 
for  physical  injuries,  the  great  consideration  is  the  loss  of 
time  and  the  diminution  of  capacity  for  work,  of  course 
allowing  also  for  the  pain  endured.  So  far  as  mental 
suffering  originating  in  physical  injury  is  concerned,  it  is 
rightly  ta'eated  as  undistinguishable  from  the  physical 
pain.  On  ultimate  analysis,  all  consciousness  of  i)ain  is  a 
mental  experience,  and  it  is  only  by  reference  back  to  its 
source  that  one  kind_  is  distinguishable  as  mental  and 
another  as  physical.  So,  in  cases  of  physical  injury,  the 
mental  suffering  is  taken  into  view.  But  aoccH^ing  to  good 
authorities,  where  it  is  distinct  and  sejMurate  from  the 
physical  injury,  it  cannot  be  considered.  Johnson  v.  WelU^ 
e  Nev.  334  (3  Am.  Bep.  34S) ;  Indianap6U9  R.  JR.  Ob. 
V.  aUMes,  02  m.  313 ;  Joch  v.  Darikwardl,  86  III.  S31 ; 
Keyesy.  Minneapolis  JR.  Ob.,  36  Minn.  290;  CfUy  qf 
SaUna  v.  Trosper,  27  Kan.  644 ;  1  Sf  dgw.  Danu  §  44 ;  Trigg 
V.  81.  Louis  R.  R.  Co.  (Mo.),  6  Am.  and  Eng.  R.  B.  Gas. 
345,  348 ;  Dorrah  r.  lUinois  R.  R.  Co.,  66  Miss.  14  (7 
Am.  St  Sep.  639). 

In  an  acticm  for  wrongful  attachment,  on  the  ground  that 
the  def eniant  was  about  to  diqpose  ol  his  property  with 
intent  to  deliaud  his  ciediton,  it  was  held  that  the  mortifloa- 
tiM  was  a  part  ol  the  actoal  damage.  Byn^T.  QmHtnm^  W^ 
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La.  An.  6.  This  was  decided  by  three  judges,  one  of  the 
five  being  absent  and  another  disqualified,  no  authority 
being  cited  save  Sedgwick  and  the  Louisiana  Ck>de.  Of 
course  it  was  a  case  of  serious  injury  to  the  plaintiflT  s  business 
standing,  and  therefore,  even  if  sound,  is  no  authority  on 
the  present  question.  In  an  action  for  false  imprisonment, 
or  for  malicious  arrest  and  prosecution,  mental  anguish  has 
been  held  a  proper  subject  for  comi)ensatory  damages. 
Miker  y.  Hamilton,  49  Ind.  341 ;  Stewart  v.  Maddox,  63 
Ind.  61 ;  Coleman  v.  Allen,  79  Qtk.  fS37.  Of  course,  such 
injuries  are  essentially  wilful,  and  besides  are  violations 
of  the  great  right  of  personal  security  or  personal  liberty. 
Ref  erettoe  has  been  made  also  to  cases  of  passengers  being 
pmt  off  railway  trains,  when  the  mortification,  insult,  and 
wonnded  feelings  come  in  to  enhance  the  damages.  From 
the  moment  the  passenger  is  ordered  to  get  off  he  is 
under  duress;  his  body  is  not  free  to  remain  where  he 
chooses,  and  where  it  has  the  right  to  be.  It  is  like  an 
illegal  arrest  or  illegal  imprisonment.  In  all  these  cases, 
whero  personal  security  or  personal  liberty  is  infringed, 
the  mental  suffering  seems  to  be  a  necessary  component  in 
tlie  injury.  Bat  conceding  to  the  fullest  extent  that  mental 
■nffering  enters  as  an  item  of  damage,  or  is  the  graixxmen  of 
damage,  in  eertain  cases,  it  hardly  admits  of  diecossion  to 
9how  Uiat  any  dednction  from  them  which  would  sanction 
^  reeovwy  in  the  x>i^^s^Bt  case,  for  mental  suffering  alone, 
would  authorise  a  like  recovery  in  every  case  attended 
witii  mental  suffering.  But  this  would  be  an  unwarrantable 
extension  of  them ;  they  stand  each  on  its  own  ground,  in 
well-defined  limits. 

In  L^nek  v.  Knight,  9  H.  L.  577,  Lord  Wsnslstbalb 
«q>re08ed  the  opinion  that,  where  the  only  injury  is  to  the 
f  eelingB,  the  law  does  not  pretend  to  give  redress.  Though 
Mr.  Sedgwick  (Meas.  Dam.  %  '43  et  seq.)  seeks  to  restrict 
tUs  language  to  the  case  then  before  the  court,  and  dis- 
putes its  accuracy  as  a  general  proposition,  it  may  be 
questioned  whether  the  learned  author  is  able  to  cite  a 
single  case  sustaining  his  contention.     He  does  refer  to  a 
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number  of  cases,  but  in  all  of  them  the  mental  pain  may 
be  viewed  as  an  accompaniment  or  part  only  of  some  sub- 
stantial injury  entitling  the  party  to  compensation.    But, 
even   in  cases  where  a  recovery  must  be  had  on  other 
grounds,  it  is  frequently  held  incompetent  to  give  damages 
for  the  accompanying  mental  injury.    Thus  when  a  father 
sues  for  a  grievous  physical  injury  to  kis  minor  child,  he 
cannot  recover  for  the  laceration  of  his  parental  feelings, 
even  in  conjunction  with  damages  for  the  loss  of  service, 
though  his  mental  sufferings  be  necessarily  severe  and 
heart-rending.     FUmington  v.  SmitherSy  2  C.   &  P.  292 ; 
Bldck  V.  CarroUton  R.  R.  Co.,  10  La.  An.  33  (63  Am.  Dec. 
586);  Pmn,  R.  R.  Co.  v.  Kelly,  31  Pa.  St.  372 ;  Oakland  R. 
Co.  V.  Melding,  48  id.  320.  Statutes  have  been  passed  giving 
recovery  for  homicide  against  the  slayer ;  but  the  policy  has 
invariably  been  to  confine  the  right  of  action  to  a  party  sus- 
taining pecuniary  loss.    And  in  actions  on  such  statutes, 
even  by  the  widow  of  the  deceased,  grief  and  anguish  cannot 
oome  in  for  compensation.   2  Sedgw.  Dam.  §  673,  and  cases 
cited  ;  Field,  Dam.  §  630,  and  cases  cited ;  Oillard  v.  Lanca- 
shire R.  Co.,  12  L.  T.  356  ;  Blake  v.  Midland R.  Co.,  10  Eng. 
L.  &  Eq.  487  (18  Q.  B.  93 ;  21 L.  J.  Q.  B.  223) ;  Louisville  R.  R. 
V.  Orr,  91  Ala.  648;  (8  So.  Rep.  360);  KilUan  v.  Augusta  R. 
R.  Co.,  79  Ga.  234.     Where  an  action  was  brought  for  injury 
to  real  estate  by  blasting,  it  was  held  that  the  plaintiff  could 
not  recover  for  mental  anxiety  for  the  safety  of  himself 
and  family.     Wyrnam^  v.  Leavitt,  71  Me.  227  (36  Am.  Rep. 
303).     In  forcible  entry  and  detainer,  damages  for  mental 
anguish  cannot  be  recovered.     Anderson  v.  Taylor,  66  Cal. 
131.    But  in  addition  to  these  cases,  where  damages  for 
mental   suffering    in    conjunction    with    other   damages 
were  refused,  cases  may  be  found  denying  the  right  to 
recover   where    the   whole   injury   is   to    feeling.     Thus 
where    fright   caused    by    negligence   of   the   defendant 
was  so  great   and    sudden    as   to    immediately    produce 
physical  sickness  and   suffering,    it   is    held  that  dama- 
ges cannot  be  had.    The  principle  is  that  for  the  mere 
mental  suffering  there   could  be  no  recovery,   and   the 
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phyflical  iAjoiy  is  too  remote,  being  nnlikely  to  result  from 
the  wTongf ol  act.  Victorian  R.  Oommissumers  y.  C<mUas^ 
L.  R.,  13  App.  Cm.  222;  Fox  v.  Borkejf,  126  Pa.  St.  164 
(17  Atl.  Rep.  604);  Bunng  v.  Pittsburgh  R.  Co.  (Pa.),  23 
AtL  Rep.  340  (34  Cen.  L.  J.  236;  45  Alb.  L.  J.  211) ;  Leh- 
man  t.  Brooklyn  Jt.  R.  Co,^  47  Hon,  355 ;  Allsop  v.  AUsop^ 
5  H.  ft  N.  634.  In  Minnesota,  however,  fright  causing  ner- 
vous oonvnisions  and  illness  is  held  to  be  ground  for  dam- 
ages. But  even  here  the  action  was  sustained  on  account 
of  the  physical  injury  as  the  proximate  result  of  the  negli- 
gent act,  and  not  on  account  of  the  intervening  mental  suf- 
fering, the  court  conceding  that  this  alone  would  not  war- 
rant recovery.  PvrceU  v.  St.  Paul  R.  Co.j  60  N.  W.  Rep. 
1034.  So  in  Bray  v.  Latham,  81  Oa.  640,  an  injury  to 
health,  caused  by  fright  and  physical  exposure,  was  held 
ground  for  damages.  It  is  hard  to  conceive  of  an  injury 
which  would  wound  the  feelings  more  deeply  than  the  dis- 
turbance and  desecration  of  the  grave  of  a  near  relative. 
Yet  for  such  a  wrong  an  action  did  not  lie  at  common  law. 
The  stem  doctrine  was  that  there  is  no  property  in  a  corpse, 
and  the  only  protection  of  the  grave  was  by  criminal  indict- 
ment. 2  Blackst.  Comm.  429;  Pierce  v.  Proprietors  of 
Cemetery,  10  R.  L  227  (14  Am.  Rep.  667).  It  seems  the 
owner  of  the  lot  could  bring  an  action  of  trespass  quart 
dausum  f  regit,  and  this  was  held  to  be  the  only  action 
lying  for  disturbing  the  remains  of  a  deceased  child,  addi- 
tional damages  being  in  tiiis  case  allowed  for  injury  to 
feeling  because  the  act  was  wilful  or  wanton.  Meagher  v. 
DriscoUy  99  Mass.  281  (96  Am.  Dec.  769).  It  would  not  be 
allowable  to  maintain  such  a  suit  as  the  present  under  the 
assumption  that  the  injury  is  to  the  person.  In  the  old 
division  ot  legal  wrongs,  ^^ injuries  to  the  person"  do  not 
include  every  thing  which  the  word  "person"  maybe  fairly 
understood  to  cover.  Urns  in  Ohio  and  Illinois  there  is  a 
statute  giving  the  wife  a  right  of  action  against  any  person 
intoxicating  the  husband,  whereby  she  was  injured  in  per- 
son, property  or  means  of  suiqxNrt.  In  both  States  it  is 
held  that  she  cannot  recover  under  such  statute  for  mental 
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sngoish,  eTen  when  entitled  to  damagee  on  other  gronods, 
u  that  10  not  an  injury  to  the  i>er8on.  Mvlfofrd  t.  CleweU^ 
21  Ohio  St.  191 ;  Ih-eese  r.  Tripp,  70  IlL  498.  In  Dlinois 
some  of  the  judges  dissented  from  the  majority  opinion, 
but  all  agreed  that  mental  anguish  alone  would  not  make  a 
eause  of  action. 

The  law  protects  the  person  and  tiie  purse.  The  i>er8on 
includes  the  reputation.  Johnson  t.  Bradstre^  Co.^  87 
Ga.  79.  The  body,  reputation  and  {uroperty  ot  the  citizen 
are  not  to  be  inyaded  without  responsibility  in  damages  to 
the  sufferer.  But,  outside  these  protected  spheres,  the  law 
does  not  yet  attempt  to  guard  the  peace  of  mind,  the  feel  - 
ings  or  the  happiness  of  erery  one  by  giying  reooTery  of 
damages  for  mental  anguish  produced  by  mere  negli- 
gence. There  is  no  right,  capable  of  ^orcement  by 
process  of  law,  to  i>ossess  or  maintain  without  disturbance 
any  particular  condition  of  feeling.  The  law  leaves  feeling 
to  be  helped  and  yindicated  by  the  tremendous  force  of 
sympathy.  The  temperaments  of  individuals  are  various 
and  variable,  and  the  imagination  exerts  a  powertal  and 
incalculable  influence  in  injuries  of  this  kind.  There  are 
many  moral  obligations  too  delicate  and  subtle  to  be 
enforced  in  the  rude  way  of  giving  money  compensation  for 
their  violation.  Perhai>8  the  feelings  find  as  full  protec- 
tion as  it  is  possible  to  give  in  moral  law  and  a  responsive 
public  opinion.  The  civU  law  ia  a  practical  business  sys- 
tem, dealing  with  what  is  tangible,  and  does  not  und^rtiJ^e 
to  redress  psychological  injuries. 

The  case  of  W.  U.  Td.  Co.  v.  Rogers,  svpra^  suggests 
that  the  doctrine  it  opposes  would  open  up  a  new  field  of 
litigation.  lUs  is  worthy  of  remark.  Except  in  Texas, 
suits  like  this  have  been  infrequent  in  the  past  li  their 
foundation  principle  be  sanctioned,  they  are  Mkely  to  mul- 
tiply infinitriy.  Nowhere  can  be  found  any  satislkctcHy 
suggestion  of  a  iwinciple  to  restrain  such  suits  within  rea- 
sonable limits.  How  much  mental  suffering  shaD  be  neces- 
aary  to  ecMiatitute  a  cause  ot  action?  Let  some  of  the 
courts  lavoring  Feeovery  measure  out  the  quantity.    S 
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they  aro  unable  to  do  this,  then,  on  principle,  any  mental 
suffering  would  be  actionable,  the  degree  of  it  merely  deter- 
mining the  quantum  of  damages.  The  cases  do  suggest  as 
a  restriction  that  the  plaintiff  must  be  entitled  to  damages 
on  some  other  ground,  or  to  nominal  damages,  at  least ;  in 
other  words,  there  must  be  an  infraction  of  some  legal  right 
of  the  plaintiff ;  then  the  damages  may  be  increased  for 
the  mental  suffering.  If  the  plaintiff  must  be  entitled  to 
substantial  damages  on  other  grounds,  then  mental  suffer- 
ing alone  is  not  a  ground  for  damages,  which  is  the  rerj 
point  contended  for.  To  speak  of  the  right  to  nominal 
damages  as  a  condition  for  giving  substantial  damages  is  a 
palpable  contradiction.  To  give  nominal  damages  neces- 
sarily denies  any  further  recovery.  It  is  said  there  must 
be  an  infraction  of  some  legal  right  attended  with  mental 
suffering,  for  this  kind  of  damages  to  be  given.  If  this  be 
true  law,  why  is  not  the  mental  distress  always  an  item  to 
be  allowed  for  in  the  damages?  We  have  seen  that, 
though  allowed  in  some,  it  is  in  many  cases  excluded. 
Every  man  knows  that  the  violation  of  any  material  right 
is  necessarily  productive  of  more  or  less  pain  of  mind. 
Then  why  not  compensate  it  in  every  instance  where  a  right 
has  been  violated?  In  no  case  whatever  are  damages 
recoverable  unless  a  legal  duty  has  been  broken.  By  the 
test  proposed,  it  is  first  granted  that  mental  suffering  alone 
is  not  actionable ;  then  a  case  arises  in  which  there  is  no 
actual  damage,  unless  mental  suffering  be  such,  when  it  is 
simply  assumed  that  it  is  actual  damage.  Throwing  away 
the  lame  pretense  of  basing  recovery  for  mental  suffering 
upon  an  otherwise  harmless  transgression,  and  stripping  it 
of  all  false  form  and  confusing  technicality,  it  is  manifest 
that  to  allow  such  a  recovery  is,  in  real  substance^  an 
effort  to  protect  feeling  by  legal  remedy.  If  mental  suffer- 
ing be  a  self-sufficient  element  of  damage,  as  in  reason  it 
must  be  to  recover  when  no  other  damage  is  claimed,  why 
is  not  the  causing  of  mental  suffering  itself  an  infraction  of 
a  legal  right  ?  Why  should  the  law  of  torts  lag  behind  the 
law  of  damages  ?    Can  it  do  do  in  a  sound  system  ? 
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Our  code,  §  3067,  declares :  ''In  (some  torts  the  entire 
injury  is  to  the  peace,  happiness  or  feelings  of  the  plaintifl : 
in  such  cases,  no  measure  of  damages  can  be  prescribed 
except  the  enlightened  conscience  of  impartial  jurors.  The 
worldly  circumstances  of  the  parties,  the  amount  of  bad 
faith  in  the  transaction,  and  all  the  attendant  facts  should 
be  weighed."  There  is  no  further  definition  or  description 
of  the  torts  here  referred  to,  by  which  any  case  may  be 
recognized  as  of  this  class.  But  it  is  manifest  that  the  lan- 
guage quoted  does  not  say  or  imply  that  injury  to  the  peace, 
happiness  or  feelings  shall  always  be  itself  a  tort,  but 
rather  the  reverse.  In  view  of  the  fact  that  no  description 
or  designation  is  attempted  of  this  class  of  torts,  and  in 
view  of  the  general  purpose  of  the  code,  this  section  obvi- 
ously does  not  mean  to  create  new  torts,  or  change  the  law 
of  damages,  but  only  to  declare  the  pre-existing  law.  See 
Central  H.  R.  v.  Kelly,  58  Ga.  257 ;  Georgia  B.  B.  v. 
Homer,  73  G^a.  257 ;  Central  R.  R,  ▼.  Senn,  id.  712 ; 
Coleman  v.  Allen,  79  G^a.  637;  Cox  v.  Richmond  &  D. 
R.  R.,  87  Ga.  747.  No  case  has  been  found  to  give  an 
authoritative  construction  to  this  section  as  a  whole,  nor  is 
it  necessary  to  do  so  now.  It  suffices  for  present  purposes 
to  say  that  it  does  not  alter  the  prior  law. 

It  seems  there  is  no  public  policy  to  be  subserved  by 
giving  damages  for  mental  suffering  as  a  general  rule,  and 
the  law  does  not  allow  it.  But  it  is  urged  that  the  public 
occupation  of  telegraph  companies  creates  between  them 
and  the  public  a  special  relation  in  which  their  resi>onsi- 
bility  is  greater  than  that  of  other  persons.  So  much  of 
their  business  and  profit  is  derived  from  the  acceptance  of 
messages  involving  feelings  only,  that,  at  first  view,  it 
would  seem  legitimate  and  salutary  to  require  them  to 
answer  in  damages  for  any  dereliction  of  duty  in  this  im- 
portant part  of  their  activity.  The  argument  is  that,  in 
the  exercise  of  a  public  employment,  they  undertake  for 
hire  to  serve  the  feelings  of  their  customers,  and  therefore 
ought  to  pay  for  negligent  non-performance  or  mis-per- 
formanoe  of  this  peculiar  function.      This  reasoning  is 
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unanswerable  in  so  far  as  it  proves  a  right  of  action  to 
arise  out  of  the  breach  of  duty.      Bat  how  about  damages 
and  the  measure  of  damages  ?     It  can  scarcely  be  that  a 
new  and  exceptionable  principle  of  damages  emei^ges,   ex 
propria  fngarej  from  unknown  recesses  of  the  law  when 
occasion  seems  to  require  it,  or  that  the  court  can  do  more 
than  adapt  and  apply  principles  already  existing  when 
novel  transactions,  such  as  those  which  make  up  the  busi- 
ness of  telegraphy,  become  the  subjects  of  adjudication. 
Precedents  must  be  followed,  else  the  law  will  become  a 
wandering,  uncertain  thing.    If  our  understanding  of  the 
law,  as  hitherto  exi)ounded  by  its  accredited  oracles,  be 
correct,  it  would  be  a  judicial  innovation  to  require  feelings 
which  had,  even  under  contract  or  public  duty,  the  right  to 
expect  help,  to  be  solaced  with  damages  for  the  disappoint- 
ment, however  severe,  at  losing  the  promised  benefit.     If 
the  subject  needs  new  law,  the  law-making  powers  may 
create  it ;  but  we  decline  to  usurp  their  prerogative.     In 
fact  the  Legislature  apparently  has  thought  that  nominal 
liability  is  not  adequate  to  enforce  the  good  policy  of  stim- 
ulating diligence  in  the  carriage  of  non-financial  messa^;e8, 
including  those  which  affect   the   strongest   feelings  of 
huAanity.    It  was,  of  course,  a  matter  of  general  knowl- 
edge that  many  dispatches  which  the  company  is  paid  to 
carry,  if  not  carried  with  due  diligence,  would  entail  no 
pecuniary  loss  upon  sender  or  sendee,  and  therefore  the 
company  would  be  subjected  to  mere  nominal  liability. 
The  Legislature  recognized  this  as  a  subject  for  legislation, 
and  passed  thd  act  of  1887,  providing  a  penalty  in  case 
any  me^^age  Is  not  duly  transmitted  and  delivered.    This 
act  gives-  a  conventional  redress  of  some  money  value,  and 
is,  perhaps,  the  best  remedy  that  could  be  devised.    It  pro- 
vides a  penalty  for  punishment  of  the  wrong  doer.    Of 
4)ourse  it  does  not  affect,  to  any  extent,  the  pre-existing  law 
of  damages,  and  cannot  be  construed  as  superseding  or 
modifying  any  rl^t  of  recovery  existing  independently  of 
its  provisions.    Oau€h  v.  Steely  8  EL  A;  B.  402 ;  Acts  1887, 
p.  Ill  i  W^U.  IM.  Co.  n  TckyUn^  84  Ga.  408.    If  the 
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remedy  in  terms  were  exclusive  of  all  others,  or  if  damages 
could  be  predicated  on^this  statute  which  were  not  reooTer- 
able  before,  this  whole  discussion  might  have  been  super- 
fluous.  The  record  shows  that  the  plaintiif  recoTered  tfae 
penalty  imposed  by  the  statute,  and  that  is  all  the  redreea 
to  which  he  is  entitled.  Perhaps  the  safest  expedient  far 
a  case  of  this  kind,  which  involves  a  public  poticfy^  is  to  fix 
an  arbitrary  sum  to  be  recovered  by  the  injured  person, 
and  this  the  Legislature  has  done.  See  MttsseU  t.  W.  IX 
TO.  Co.,  3  Dafc  816  (19  N.  W.  Rep.  408). 

There  was  no  error  in  sustaining  the  demurrer  to  so  much 
of  the  plaintifTs  petition  as  sought  recovery^simply  for  pain 
and  anguish  of  mind. 

Judgment  nfffirmetk 

Non.— See  Indmz,  title,  «*  Mentia  DtoteeM.** 
See  note  to  next  oasOi 


D.  A.  Staket  y.  The  Wbstebit  Uvioir  Tsubobaph  Oooc* 

PAnrr. 

Otorgia  Supreme  Oowrt^  Jte.  f  ,  S894. 
(02  Oft.  618.) 

Fin^DBB  TO  DBLrfBB  TETJOTRAy.—  BOLM  HID  KMRJLASIOfSli^ 

(Head-note  by  the  ooort) : 

IVhare  a  message,  intended  for  tzBaamlflsion  otot  the  lines  of  a  tetograph 
oompany,  was  written  upon  one  of  the  regnlar  blanks  prepared  and  fur- 
nished by  the  company  for  the  nse  of  its  customeis,  and  upon  IHs  fi^e 
of  the  blank,  abo^e  the  spaoe  left  for  the  message,  the  following  words 

;,  wore  firinted  in  plain  type  :*' Send  the  following  message,  snbjeol  to  the 
terms  on  baofc  hereof,  which  are  hereby  agreed  to,"  and  biAowthto^noe 
in  stiU  plainer  type,  were  printed  the  following  words  and  sSgna,  **af^ 
Bead  the  notice  and  agreement  on  back  .M,"  the  writer  of  the  msiranu 
and  o<mseqnent|y  the  oontemplated  sendee  was  bound  by  anjrnasnuaMe 
rule  oriegnlation  printed  on  the  back  of  the  Uank. 

^  legnlstJDn  so  printed,  and  in  the  following  words,  ''no  respoMflbittl^ 
Miganttng  msan^ss  attaches  to  this  oompaoy  vntQ  the  saae  ara 
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MMlad  Mid  aooepled  at  omt  of  its  timnamittiog  oAoes,  «id  if  a 
li  MBt  t5  Miok  oflkM  by  one  of  IIm  ooMpaaj's  iiwgingiii»  h» 
ttuit  purpose  ai  tlie  aicent  of  tiM  Mndar,**  was  reaaonabla, 
panj  is  not  UaUe  to  tho  proposed  seadsoof  saok  a  ■Msnfs 
failure  of  the  mossenger  to  whooi  it  was  iatmsted  to  deliTer  it  at  one  ai 
the  oompanj'fl  transmittiiif  olBoes,  aad  tlM  oompanj'b  oonsoqacmt  fiafl- 
nre  to  transmit  and  deliyer  to  the  person  addressed.    This  is  so,  notwith- 
standing the  deliTery  of  messages  to  snoh  a  messenger  was  usoaI  mmd. 
customary  in  the  regular  line  of  the  company's  bnsiness,  and,  aooordiBK 
to  its  usage,  it  paid  its  messengers  for  e^ery  message  daliyered,  aad  '*  ibr 
every  message  so  reoeived  to  be  transmitted."    By  exfvess  stipul»tioii, 
the  messenger  was,  as  to  the  ssrvioe  he  undertook,  the  agent  of  the 
sender  and  not  of  the  company. 
Cases  of  this  series  cited  in  opinion :  MiU  t.  W.  U.  Tel.  Co.,  woL  t,  pw  914 ; 
W.  U.  Tel.  Co.  T.  Fontaine,  toL  1,  p.  890 ;  W.  U.  TeL  Co.  ▼.  Bkwmek^ 
ard,  Yol.  1,  p.  404 ;  CUmeiU  ▼.  W.  U.  TeL  Co.,  toI.  1,  p.  tri ;  (TrimMiff  ▼. 
W.  U.  Tel.  Co.,  vol.  1,  p.  76. 

Appeal  by  plaintiff  below  from  judgment  iMidered  at 
City  Court,  Richmond  county.    Faotc  stated  in  opinion. 

J.  M.  Lamar ^  tor  plaintiff. 

J.  8.  Jk  W.  T.  Daindi&n,  for  defendant 


Lumpkin,  Justice :  The  declaration  in  this  case  elaims 
damages  for  the  non-transmission  and  non-delivery  of  a 
telegram  which^  it  is  alleged,  (hooding  &  Co.,  of  Charleston, 
S.  C,  had  written  on  one  of  the  defendant's  daj  tele* 
graphic  blanks  and  handed  to  a  messenger  of  the  defend- 
ant, who  had  just  delivered  a  telegram  to  them  from  the 
plaintiff,  to  be  carried  to  the  office  of  the  defendant  in 
Charleston  for  tatnsmission  to  the  plaintiff,  at  the  latter' s 
expense,  but  which  message  was  never  in  fact  delivered  by 
the  messenger  at  the  transmitting  c^ce  of  the  defendant  i& 
Charleston. 

The  pivotal  question  is :  Was  the  message  delivered  to 
the  company  for  transmission  ?  One  of  the  rules  and  regu- 
lations of  the  company,  printed  on  the  back  of  the  blank, 
upon  the  face  of  which  the  message  was  written,  was  in 
these  terms:  ^^No  responsibility  regarding  messages 
attaches  to  this  company  until  the  same  are  presented  and 
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accepted  at  one  of  its  transmitting  offices,  and  if  a  message 
is  sent  to  such  office  by  one  of  the  company's  messengers, 
he  acts  for  that  purpose  as  the  agent  of  the  sender."  Just 
above  the  space  left  for  the  written  message  are  the  follow- 
ing words,  in  large  type:  ^'  Send  the  following  message, 
subject  to  the  terms  on  back  hereof,  which  are  hereby 
agreed  to."  And  at  the  bottom  of  this  space  is  the 
following  notice,  in  larger  type:  ''fe^  Read  the 
notice  and  agreement  on  back.  _jgFj"  The  declara- 
tion avers  that  this  rule  is  not  obligatory  upon  the  send- 
ers of  the  message,  because  it  was  not  read  by  them 
or  known  to  them.  This  position  is  clearly  untenable, 
for  reasonable  diligence  was  all  that  was  necessary  to 
acquaint  them  with  this  rule.  Therefore,  the  moment 
the  senders  wrote  and  signed  the  message  on  the  blank, 
they  became,  in  legal  contemplation,  aware  of  the  rule, 
whether  they  read  it  or  not,  and  thereby  signified  "both 
their  knowledge  of  it  and  their  assent  to  it."  SiU  w. 
Western  Union  Telegraph  fCo.,  85  Ga.  426,  428,  429, 
and  cases  cited  on  the  latter  page.  See«  also,  Gray  on  Com. 
by  Tel.  62,  63 ;  Scott  &  Janigan  on  Law  of  Tel.  §  149  ;  note 
in  71  Am.  Dec.  466,  to  case  of  Camp  v.  Western  Union  Tel. 
Co.  J  beginning  on  page  461.  A  telegraph  company  is  not 
subject  to  the  extraordinary  limitations  and  responsibilities 
imposed  by  law  on  common  carriers.  Western  Union 
T(rf.  Co.  V.  Fontaine,  68  Ga.  43S ;  Same  v.  JBlanchard, 
68  Ga.  307,  and  note  to  same  case  in  46  Am.  Rep.  487,  488. 
•It  therefore  has  the  undoubted  power  to  make  reason- 
able rules  and  regulations  regarding  the  conduct  of  its 
business  with  the  public ;  and  the  reasonableness  of  such 
rules  and  regulations  is  a  question  for  the  courts  to 
decide.  Gray  on  Com.  by  Tel.  §§  13,  29 ;  Scott  &  Jam. 
on  law  of  Tel.  §  104;  note  in  71  Am.  Dec,  supra.  This 
being  true,  is  the  rule  in  controversy  reasonable?  We 
think  it  is.  The  work  performed  by  the  messenger  in 
carrying  the  message  from  the  office  or  residence  of  the 
sender  to  the  transmitting  office  of  the  company  forms  no 
part  of  the  transmission  of  the  message  by  the  company. 
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for  which  latter   purpose   alone   the  company  makes   a 
charge.    There  is  nothing  onerous  or  one-sided  about  the 
rule.    It   dictates  no  terms  to  the  sender,  and  gives  no 
advantage  to  the  company.     It  is  neither  obligatory  nor 
arbitrary.    In  a  word,  it  gives  the  sender  the  alternative  of 
delivering  his  dispatch  to  the  messenger  to  be  delivered 
by  him  at  the  <^oe  of  the  company,  on  the  condition  pre- 
scribed, or  of  making  sach  delivery  either  in  person  or  by 
his  own  servant.    We  have  been  unable  to  find  a  direct 
adjudication  upon  this  rule  by  any  court,  and  we  think 
this  shows,  or  tends  to  show,  the  consensus  of  public  and 
professional  opinion  in  favor  of  its  reasonableness.      The 
rule  is  held  to  be  reasonable  in  the  work  of  Gray   on 
Communication  by  Telegraph,  section  13,  top  of  page  23. 
Assuming,  then,  the  reasonableness  of  the  rule,  it  follows, 
in  the  absence  of  other  facts  to  the  contrary,  that  the 
message  was  not  delivered  to  the  company,  because  it  was 
not  presented  at  one  of  its  transmitting  offices  by  the 
agent  of  the  senders,  and  was  not  accepted  by  the  com- 
pany. 

Now,  is  there  any  fact  in  this  case,  not  yet  mentioned, 
which  should  vary  the  above  conclusion?  The  plaintiff 
in  error  alleges  in  his  declaration  that  a  local  usage 
of  the  defendant  at  Charleston  authorized  its  messen- 
gers, delivering  telegrams,  to  receive  answers  for  delivery 
at  the  company's  office  for  transmission,  for  which 
they  were  paid  by  the  company  two  cents  for  each 
message  so  received  and  delivered  (t.  tf.,  at  the  com- 
pany's office)  and  that  such  local  usage  made  the  mes- 
sengers the  agents  of  the  company  to  receive  messages  for 
transmission,  and  superseded  the  above  recited  rule  or  stipu- 
lation. Taking  into  view  all  the  allegations  of  the  declua- 
tion,  and  the  blank  attached,  the  answers  referred  to  as 
being  within  the  operation  of  this  alleged  usage  were,  pre- 
sumably, written  upon  the  company's  blanks  similar  to  the 
•Be  in  question.  We  cannot  accept  as  correct  the  plaint- 
iff's ixMHtion  as  to  the  effect  of  this  alleged  usage.  If  the 
usage  was  unknown  to  the  senders  of  the  telegram,  they 
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did  not  act,  aad  ooald  aot  I&ave  acted  on  it ;  and  if  they 
had  known  of  smeh  vsage,  and,  nerertheless,  entered  into 
a  written  agieenent  by  which  the  messenger  should  act  as 
their  agent  for  the  sole  purpose  of  carrying  the  message  to 
the  company's  office  for  transmission,  they  and  the  plaint- 
iff in  error  were  thereby  estoi^>ed  from  showing  s«ch  nsage, 
because  custom  or  usage,  while  admissible  to  explain  aa 
ambiguous  written  agreement,  is  inadmissible  if  repugnant 
to  or  inconsistent  with  a  dear,  express  agreement.  Chrin^ 
nen  w.  Wegi&m  Union  TeL  C^.,  113  Mass.  299,  307  (S.  G. 
18  Am.  Rep.  486,  493)  ;  and  cases  there  cited.  See,  also, 
Park  T.  Piedmont  Int.  Co.,  48  Ga.  601,  606 ;  Werner 
T.  Footma/fi^  64  Ght.  138,  137 ;  Tilley  r.  County  of  Cook,  103 
U.  S.  166,  162 ;  Moron  r.  Prather,  23  Wall.  492,  503  ;  and 
note  to  PTicenix  Ine.  Co.  r.  Munger,  33  Am.  St.  Rep.,  on 
page  368,  citing  ample  authority  and  saying: /^ A  local 
usage,  inconsistent  with  an  express  contract  made  at  the 
place  where  such  usage  prevails,  or  contradicting  its  terms, 
is  not  a  part  of  such  contract,  and  cannot  be  giren  in  eri- 
dence  to  contradict  or  avoid  it." 

There  is  nothing  in  the  rule  under  consideration  contrary 
to  public  policy.  Aside  from  the  reasons  already  given,, 
others  in  its  favor  may  be  stated : 

(1)  Messengers  of  a  telegraph  company  are  not  sent  out 
from  the  company's  office  to  solicit  telegrams,  and,  bem^ 
engaged  in  a  most  subordinate  work  of  the  company's  sar-^ 
vice,  it  is  to  be  presumed  that  they  are  not  invested  by  Hiia 
comiMmy  with  the  powers  of  receiving  the  eompMiy's, 
charges  or  fees  for  the  transmission  of  tel^i^ms,  and  Ikafc 
they  have  no  powers  of  rejecting  telegrams  oflened  to  them,, 
either  for  the  non-payment  in  advance  of  the  companj'a 
charges  for  transmission,  or  for  being  ill^;ibly  wvftlen,  or 
for  containing  matter  which  would  make  the  eomfiaay 
liable  ill  tort  or  otherwise,  for  transmitting  an  indecent  or 
immoral  telegram — all  of  which  are  powers  reserved  by  law 
to  the  company  for  ite  protection,  and  with  wlii^  it  ia 
known  to  the  public,  or  should  be,  the  leemving  agent  ^, 
the  company  at  its  tnnsmitting  offices  is  invested. 
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(3)  The  carriage  of  telegrams  from  the  office  or 
of  the  sender  to  the  transmitting  office  of  the  OMnpany  is 
not  a  part  of  the  duty  or  business  of  a  telegraph  company. 

(3)  Neither  the  sender  nor  addressee  of  a  message  pays 
anything  for  such  carriage  to  the  transmitting  office  of  the 
company. 

(4)  The  liability  against  which  a  telegraph  company  can- 
not stipulate,  as  shown  by  the  adjudications  of  all  courts, 
is  confined  to  its  negligence  in  connection  with  the  trans- 
mission of  noessages  from  its  transmitting  offices,  and  the 
delivery  of  such  messages  to  the  sendee ;  and  it  has  even 
been  held,  in  Clement  t.  Western  Union  Tel.  Co.f  137 
Ifass.  463,  466,  467,  that  there  are  no  principles  of  public 
XK)licy  which  should  prevent  a  telegraph  company  from 
stipulating  against  the  negligence  of  its  messenger  boys  as 
to  the  delivery  of  messages  to  its  patrons. 

(6)  And  the  transmission  of  a  message  ^' means  its  trans- 
mission from  the  office  <^  station  at  which  it  is  received  to 
the  one  to  which  it  is  sent;"  and  delivery  means  'Hhe 
delivery  of  it  to  the  person  to  whom  it  is  addressed." 
Scott  ft  Jam.  on  Law  of  Tel.  §  264. 

Therefore,  delivery  to  the  messenger,  without  acceptance 
by  l^e  company,  should  not  fix  any  liability  on  the  com- 
pany. If  delivery  to  the  messenger  were  delivery  to  the 
company,  acceptance  by  the  messenger  must  be  held  to  be 
acceptance  by  the  company,  and  this  would  take  from  the 
oomi)any  its  undoubted  rierht  to  refuse  to  transmit  a  mes- 
sage for  any  one  or  more  of  the  reasons  above  stated. 

No  analogy  between  such  a  case  as  this  and  that  of  a  life 
insurance  agent  can  justly  be  drawn,  because  none  of  the 
reasons  which  have  impelled  the  courts,  in  modem  deci- 
sions, to  treat  the  agent  of  the  insurance  company  as  the 
agent  of  the  insurer,  where  a  somewhat  similar  rule  or  stip- 
ulation is  printed  upon  the  back  of  the  application  or  i>olicy 
of  insurance,  have  any  application  here.  For  the  reason- 
ing of  the  courts  in  such  insurance  cases,  see  the  opinion  of 
MiLLXX,  J.,  who  announced  the  decision  of  the  court  in  the 
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case  of  The  Insurance  Company  v.  Wilkinson^  13  Wall. 
222,  234,  236. 

The  foregoing  disposes  of  the  case,  and  the  question 
raised  as  to  the  measure  of  damages  need  not  be  considered. 

Jvdgmeni  affirmed. 

Note. --See  Indbx,  title  *' Rules  and  RegulationB.** 

See  note,  toL  8,  p.  680. 

The  following  Georgia  telegraph  cases,  in  addition  to  the  two  f oregoingt 
were  decided  during  the  period  covered  by  this  yolume :  The  Georgia  tele- 
graph statute  may  be  found  in  the  *'  General  Note"  at  the  end  of  this 
Tolume. 

Htmi  T.  W.  U.  Tel.  Co.,  Supreme  Court,  Feb.  19, 1800  (88  Ga.  688). 
(Head-note  by  the  court): 

By  the  act  of  October  22, 1887,  telegraph  companies  are  subject  to  the 
penalty  prescribed  for  not  transmitting  dispatches  with  due  diligenoe, 
whether  the  persons  to  whom  they  are  addressed  reside  within  one  nAe  of 
the  telegraphic  station,  or  within  the  city  or  town  in  which  such  station 
is  located,  or  not.  The  proviso  in  the  second  section  of  the  aot  relates  t* 
the  duty  of  delivery,  and  not  to  the  duty  of  trdnsmission. 

Langley  y.  W.  U.  Td.  Co.,  Supreme  Court,  March  81,  1892  (88  Oa.  777) 
(Head-note  by  the  court): 

The  act  of  October  22,  1887,  *'  to  prescribe  the  duty  of  eleetrie  telegraph 
tympanies  as  to  receiving  and  transmitting  dispatches,  to  pvesorihe  pen. 
alties  for  yiolations  thereof,  and  lor  other  purposes,**  Mng  penal  in  ^%ls 
nature,  must  be  strictly  construed.  Accordingly,  the  sendee  of  a  message 
is  not,  under  this  aot,  entitled  to  recover  the  poialty  thwein  named  for  a 
failure  by  the  company  te  deliver  snch  message  with  dne  diligeaee,  unless 
the  charges  thereon  were  prepaid  or  tendered  by  the  sender,  or  unless  there 
was  failure  to  deliver,  or  delay  in  delivering,  on  or  after  payment  er  tend« 
*by  the  sendee  or  his  agent. 

Oreenberg  v.  W.  U.  Tel.  Co.,  Supreme  Court,  Aug.  1, 1808  (80  €kt.  7M)w 
Allegations  of  pleading  held  insufBoient  in  an  action  to  leoover  tiM  slat- 
ntdy  penalty  for  failure  to  deliver  a  telegram  and  to  recover  damages  bf 
of  sooh  faalure. 


W.  U.  Tel.  €fo.  V.  Lkidl^,  Supreme  Court,  Aug.  1, 1892  (89  Ga.  4(84)^     } 
Question  of  admission  of  evidence  <Hily. 

W.  U.  IV.  Oo.  V.  Jamee,  Supreme  Co«t,  Aug.  27,  1892  (90  Ga.  284X 
The  aot  of  1887,  requkiBg  telegraph  companies,  under  penaltyyiD  daDver 
messages  within  a  reasonably  tiaM  afler  reoeiving  them  lor  tnuumiasioB^ 
does  not,  even  if  the  message  were  ssnt  from  another  State  from  that  in 
which  it  is  to  be  delivered,  violate  the  iatenUte  aomm«oe  olauea  of  Hbm 
Federal  Conslitntien.  ' 

VOL.  lY— 4B. 
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Thott^  Ihe  eoMditfon  in  a  telegjapk  blank  Umitmg  flw  tiiiM  witkim 
wkMk  to  pTCMBi  elMHM  4oea  nai  ^7  ia  m  aetioA  for  tkt 
yenalty,  bvfc  decs  at  to  filainm  for  ipeoial  damagea,  il  opantas 
the  adiirwaiin  aa  well  am  the  tender,  if  the  meesage  related  to  the 
of  keth  parties,  and  waa  presented  far  tranwniarion  in  reptj  to  ona  from 


W.  XT.  1W.  Ca.  T.  Ckmd  H,  llWeheMm,  Supreme  Court,  Nor.  10,  IMS  (fl 
Oa.  Ml). 

Under  Code,  §  4ffl,  whiok  forbids  pursuit  of  any  business  ei 
Sunday  snaept  works  of  necessity  or  charity,  a  telegraph  company 
kind  itself  to  transmit  and  deliver  messages  on  that  day,  except  thoaa 
which  come  within  such  exception ;  and  for  failure  to  perfonn  anek  a 
oontract  does  not  become  liable  to  the  statutory  penalty. 

A  message  from  a  son  to  his  mother,  announcing  that  a  friend  w91 
arrlTO  on  a  particular  train,  is  not  a  work  of  necessity  or  charity. 

WiUingham  t.  TF.  U.  TO.  Co.,  Supreme  Court,  Harok  37, 188$  (81  Ga. 
449). 

A  oomplaint  in  an  action  based  on  failure  to  transmit  and  deliTer  a  tele- 
gram on  Sunday,  the  message  not  showing  that  it  related  to  a  work  of 
necessity  or  charity,  which  would  warrant  its  being  sent  on  that  day,  and 
the  complaint  containing  no  allegation  that  it  did  (nt  that  the  operator  waa 
informed  that  it  did,  is  demurrable  as  showing  no  cause  of  action. 

HoUU  T.  W,  U,  Tel.  Co,,  Supreme  Court,  July  24,  1888  (81  Ga.  801). 
(Extract  from  head-note  by  the  court) : 

The  measure  of  damages  against  a  telegraph  company  for  deriating  from 
the  terms  of  a  message  correctly  reporting  the  state  of  the  market  f<w  a 
particular  article,  which  the  receiver  of  the  message  is  induced  by  it  to 
send  forward  for  sale,  is  the  difference  between  the  actual  state  of  the 
market  and  the  terms  of  the  message,  as  erroneously  transmitted,  over- 
atating  it,  provided  the  plaintiff's  actual  loss  amounts  to  that  much. 

W.  U.  Td.  Co.  V.  TimmoM,  Supreme  Court,  Oct.,  1898  (83  Oa.  845). 

Questions  as  to  construction  of  the  telegraph  statute,  one  secti<m  of 
which  imposes  a  penalty  for  failure  to  deliver  telegrams  with  duo  dili- 
genoe,  and  another  section  provides  that  the  company  must  deliTor  naea- 
sages  where  the  residence  of  the  addressee  is  within  the  eity  or  town  wheio 
the  terminal  office  is  situated  or  within  one  mile  of  said  <^ca. 

The  addressee  being  a  non-resident,  held  that  he  did  not  make  klmft^if 
a  resident  within  the  meaning  of  said  statute,  l^  giving  the  company  a 
temporary  address. 

[The  statute  in  question  was  amended  in  1882,  so  as  to  raquiio  the 
sender  of  a  dispatch  to  specify  at  what  place  within  the  delivery  Iknita  o< 
the  terminal  office  a  message  to  a  non-resident  shall  be  delivered.] 

W.  U.  Tel.  Co.  V.  MamfieUL,  Supreme  Cburt,  Oct.,  1808  (88  6a.  848). 
The  fact  that  the  addressee  did  not  reside  within  the  city  or  within  oae 
mile  of  the  terminal  office,  will  not  exempt  the  ooaspany  from  the  statu- 
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tor  J  penalty  for  failure  to  deliver  to  the  addressee  when  he  called  for  the 
message  at  the  terminal  office. 

W,  U,  Tel,  Co.  T.  Mou,  Supreme  Court,  Oct.,  1808  (93  Oa.  494). 

The  return  of  the  money  paid  for  sending  a  telegram  will  not  exempt 
the  oompanj  from  a  penalty  already  incurred. 

The  operator  having  subetituted  a  dead-head  message  in  his  own  nam» 
instead  of  that  which  he  had  been  paid  for  sending,  the  company  is  liable, 
in  abeence  of  ratification  by  the  sender,  as  f<»:  total  failure  to  transmit 
and  deliyer, 

W.  U.  TeL  Co.  T.  PaMek,  Supreme  Court,  Oct.  24, 1893  (92  Ga.  807).  ^ 
A  telegraph  company  cannot  be  charged  with  the  statutory  penalty  in 
failing  to  dcdiyer  a  telegram  addressed  to  the  wrong  street  and  number  in 
a  city,  the  company  having  promptly  taken  the  message  to  the  number 
given,  and  it  not  appearing  that  it  knew  the  proper  address  or  could  have 
readily  ascertained  it. 

W.  U.  Tel.  Co.  T.  Eountree,  Supreme  Court,  Oct.  80,  1893  (92  Ghi.  811). 
The  statutory  penalty  cannot  be  imposed  for  a  mere  verbal  inaccuracy 
in  the  surname  of  the  sender. 

W.  U.  Td.  Co.  T.  Power,  Supreme  Court,  Oct.,  1898  (98  (3a.  943). 
The  statutory  penalty  cannot  be  recovered  upon  a  '*  collect"  message. 

Conyen  ▼.  PmI.  Tel.  Cable  Co.,  Supreme  Court,  Nov.  8,  1898  (92  (3a. 
819). 

.The  penalty  prescribed  by  statute  for  failure  to  promptly  deliver  mes- 
sages is  not  limited  to  the  telegraph  company  to  which  the  message  was 
originally  delivered,  but  may  be  imposed  upon  a  connecting  company 
which  has  received  the  message  for  forwarding. 

Freeman  v.  W.  U.  Tel.  Co.,  Supreme  Court,  Nov.  20, 1898  (98  (3a.  280). 
(Head-note  by  the  court) : 

It  appearing  from  the  plaintiff's  evidence,  fairly  construed,  that  before 
the  telegram  offering  his  son  employment  was  sent,  the  son  was  under  con- 
tract to  work  for  another,  consistently  with  which  he  could  not  have 
entered  the  emplo]rment  of  the  sender  of  the  telegram,  the  non-delivery  of 
the  telegram  did  net  cause  a  failure  by  the  son  to  obtain  the  emi^oyment 
to  which  it  related,  and  there  was  no  error  in  granting  a  non-suit. 

W.  U.  Tel,  Co.  T.  Bmiee,  Supreme  Court,  Nov.,  1893  (98  (3a.  352). 

The  statute  imposing  a  penalty  for  delay  of  telegrams  is  not  unconstitu- 
tional, as  to  BMSsages  from  without  the  State,  as  interfering  with  inter- 
state commerce. 

In  an  action  against  a  telegraph  company  to  recover  the  statutory 
penalty,  the  message  deliyered  from  the  terminal  office  may  be  introduced 
in  evidenae  withoat  prodttoing  that  piessnted  for  traasminaeo  er  fsoving 
itiloiB. 


TO6  AMERICAN  ELECTRICAL  CASES,       {Tai^  4 

Bterhans  et  aL  ▼.  Telegnpb  Go. 


r  r  * 


Edwabb  Bebbhaus  et  al.  V.  Thb  WiBSTKKH  Ukiost 

TxLSG&APH  Company. 

hkdiann  Appeilate  Courts  June  20^  189S. 

(8  Ind.  App.  246.) 

Failubb  to  dkuveb  tbiaoram. —  What  will  not  bxcobb. —  Dama^bb. 

Where  a  telegraph  message,  when  read  in  the  light  of  well-known  jsatkge 
in  commeroial  correspondence,  reasonably  informs  the  operator  that  the 
message  is  one  of  business  importance,  and  discloses  the  transaction  ao 
far  as  it  is  necessary  to  accomplish  the  purpose  for  which  it  is  sent,  tbe 
telegraph  company  is  liable  for  all  direct  damages  from  the  negligent 
failure  to  transmit  or  deliver  it,  as  written,  within  a  reasonable  time, 
unless  such  negligence  is  in  some  way  excused. 
A  telegram  in  the  language :  **  Have  you  claim  against  P.  L.  D.?  Answer 
how  much  ;"  and  this  in  reply,  "  Yes ;  one  hundred  and  sixty-one  doUara 
and  fifteen  cents,"  held  to  sufficiently  indicate  their  importanoe  to 
charge  the  company  with  special  damages  for  failure  to  deliver 
promptly. 
It  is  not  relieved  of  such  liability  by  the  fact  that  the  message  was  aent 
after  the  time  for  free  delivery  had  ceased  at  the  terminal  office,  pro- 
vided the  rule  fixing  such  limit  was  unknown  to  sender  and  addressee. 
But  if  sender  was  agent  of  addressee  and  knew  of  the  rule,  the  company 
cannot  be  held  for  special  damages  if  it  deliver  the  message  promptly 
the  next  morning. 
Failure  to  transmit  a  message  to  a  place  twenty  miles  away  is  not  excused 

because  of  a  storm  and  broken  wires  rendering  it  impossible  to  transmit 
it,  but  of  which  fact  the  sender  was  not  informed. 
Questions  of  substantial  injury  and  damages  considered. 
Gases  of  this  series  cited  in  opinion :  W.  U,  Tel,  Co.  v.  HM,  vol.  3,  p.  868; 

W.  U.  Tel.  Co.  V.  Cooper,  vol.  2,  p.  795 ;  Daughtery  v.  Am.  Un.  7W.  Oo., 

vol.  1,  p.  588 ;  W.  U.  Tel.  Co.  v.  Blanchard,  voL  1,  p.  404 ;   W.  U.  2W. 

Co.  V.  Harris,  vol.  1,  p.  889;    Tyler  v.W.  U.  TeL  Co.,  vol.  1,  p.  14; 

Manville  v.  W.  U.  Tel  Co.,  vol.  1,  p.  92 ;  Mowry  v.  W.  U.  Tel.  Co.,  vol. 

2,  p.  679  ;  Pepper  v.  W.  U.  Tel.  Co.,  vol.  2,  p.  756 ;  Thompson  v.  FT.  U. 

Tel.  Co.,  voL  1,  p.  772 ;  Postal  Tel.  Cable  Co.  v.  Lathrqp,  vol.  8,  p.  680 ; 

Hadley  v.  W.   U.  Tel.  Co.,  vol.  2,  p.  542 ;   W.  U.  Tel.  Co.  v.  Sheffield^ 

vol.  2,  p.  802 ;  W.  U,  Tel.  Co.  v.  Cohen,  vol.  1,  p.  670;  Fowler  v.  TV.  U. 

Tel.  Co,,  vol.  2,  p.  607 ;  W.  U,  Tel.  Co.  v.  Harding,  vol.  1,  p.  814 ;  W. 

U.  Tel.  Oo.  V.  Broesehe,  vol.  2,  p.  816 ;  Brashears  v.  W.  U.  TeL  Co.^  vol. 

8,  p.  701 ;  W.  U,  TeL  Co.  v.  Henderson,  vol.  8,  p.  670. 
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Appbal  by  plaintiff  below  from  judgment  of  CSrcnii 
Court,  Knox  county,  awarding  nominal  damages  only  for 
failure  to  transmit  a  telegram.    Facts  stated  in  opinkm. 

W.  A.  Oullap  and  C.  B.  Ketiinger^  for  appellants. 

J.  S.  Prichett,  J.  T.  Beagley  and  A.  B.  WUUamM,  lot 
appellee. 

LoTz,  J. :  The  appellants  sued  the  appellee  to  lecoTer 
damages  alleged  to  have  been  sustained  on  aooooiit  of  the 
negligence  of  the  apx)ellee  in  transmitting  and  deliverini^ 
two  telegraphic  messages.  Issue  was  joined ;  there  wa«  a 
trial  by  jury,  and  a  verdict  for  appellants  in  the  sum  of 
fifty  cents.  The  court  rendered  judgment  in  ixwca  of 
appellants  for  fifty  cents  damages  and  fifty  cents  costs. 

The  errors  assigned  in  this  court  are : 

1.  ^e  overruling  of  the  demurrer  to  the  second  para- 
graph of  amended  answer. 

2.  The  motion  for  a  new  trial. 

If  the  appellants,  in  the  court  below,  secured  a  judgment 
for  all  the  damages  recoverable  under  the  allegations  of 
their  complaint,  then  they  can  have  no  valid  grievance  to 
present  to  this  court ;  for,  where  the  ultimate  judgment  im 
right,  no  intervening  error  will  avail  in  securing  a  reversaL 
Morrison  v.  Kendall,  6  Ind.  App.  212  (38  N.  E.  Rep.  370) ; 
HamiUan  v.  City  of  ShetbyvilU,  6  Ind.  App.  638  (33  N.  K 
Rep.  1007). 

The  first  questicm  presented  for  our  consideration  is 
whether  or  not  special  damages  can  be  recovered  under  the 
allegations  of  the  complaint.  If  only  nominal  damages^ 
and  the  sum  paid  for  the  transmission  of  the  messages,  can 
be  recovered,  then  appellants  have  no  cause  for  complaint^ 
for  the  court  below  meted  out  to  them  all  they  were  en- 
titled to  recover. 

Hie  substantial  allegations  in  that  paragraph  of  the  com- 
plaint ujxm  which  the  judgment  is  founded  are  ««8  follows : 

*'  That  tiie  apjMllants  were  wholesale  grocers  and  jobbers^ 
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doing  business  in  Yincennes,  Indiana,  by  the  name  of  EL 
Bierhans  &  Sons,  and  did  business  throughout  that  part  of 
the  State  of  Indiana  and  the  adjoining  State  of  lilinois ; 
that  they  employed  traveling  salesmen  and  clerks,    who 
solicited  business  for  them,  and  they  had  many  customers 
at  various  places  in  both  of  said  States ;  that  on  the  22  nd 
day  of  July,  1890,  and  long  prior  thereto,  they  did  business 
at  Mt.  Carmel,  Illinois ;  that  among  their  customers  at  said 
place  was  one  P.  L.  Davis,  who  was  indebted  to  them  in 
the  sum  of  $161.15;  that  the  appellee  had  a  line  of  wire 
extending  directly  from  Mt.  Carmel  to  Yincennes,  a  dis- 
tance of  twenty  miles,  and  was  engaged  in  telegraphing  for 
the  public  generally ;  that  on  said  day  appellants  had  in 
their  employ  one  M.  F.  Hoskinson,  a  competent  and  prac- 
ticing attorney  at  said  Mt.  Carmel,  who  was  authorized  by 
them  to  make  collections  for  them  ;  that  on  said  day  said 
Davis  was  the  owner  of  a  stock  of  goods  and  merchandise 
situate  in  said  Mt.  Carmel ;  that  on  said  day,  at  about  the 
hour  of   three  o'clock   P.   M.,   said    Hoskinson    learned 
and  ascertained  that  said  Davis  was  disposing  of  his  stock 
of  merchandise,  and  converting  his  property  into  money, 
and  preparing  to  leave  the  State  of  Illinois  without  paying 
his  debts,  and  especially  appellants'  debt ;  and  said  Hoskin- 
son thereupon  prepared  and  delivered  to  the  appellee,  at 
its  office  in  Mr.  Carmel,  directed  to  appellants,  in  their  firm 
name,  at  3.30  o'clock  P.  M.  on  said  day,  for   transmission 
the  following  message:  *'Have  you  claim  against  P.  L. 
Davis  ?   Answer  how  much."    That  the  defendant  then  and 
there  accepted  said  message,  and  agreed  to  transmit  the 
same ;  that  said  message  was  for  the  use  and  benefit  of 
appellants ;  that  said  telegram  was  not  delivered  to  appel- 
lants until  the  hour  of  8.05  o'clock  P.  M.  of  said  22nd  day 
of  July,  four  hours  and  thirty-five  minutes  after  the  same 
was  delivered  to  appellee  for  transmission ;  that  as  soon  as 
appellants  receive  said  message,  they  at  once  prepared  an 
answer   thereto,  and  delivered  the  same  to  appellee,   at 
its  office  in  the  city  of    Yincennes,   addressed   to    said 
Hoskinson,  and  requested  appellee  to  transmit  the  same 
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to  Mt.  Garmel,  which  said  answer  was  as  follows :  '*  Yea, 
one  hundred  and  sixty-one  dollars  (and  fifteen  cents ; "  that 
appellee  then  and  there  accepted  and  agreed  to  transmit 
the  same  for  and  in  consideration  of  the  sam  of  twenty -fire 
cents,  which  appellants  then  and  there  paid  to  appellee; 
that  said  telegram  arrived  at  Mt.  Carmel  at  8.40  o'clock  P. 
M.  of  said  day,  bat  was  not  delivered  to  said  Hoskinaon 
until  9  o'clock  A.  M.  of  the  23rd  day  of  July,  1890 ;  that 
before  said  telegram  was  delivered  the  said  Davis  had  dis- 
posed of  all  his  property,  and  converted  the  same  into 
money,  and  left  the  State  of  Illinois,  and  appellants'  debt 
could  not  then  be  collected  from  him ;  that  said  Hoskinson 
was  a  resident  of  the  city  of  Mt.  Carmel ;  that  he  was  then 
the  judge  of  the  County  Court  of  Wabash  county,  and  his 
residence  and  place  of  business  was  well  known,  and  he 
lived  near  appellee's  office,  and  could  have  been  easily 
found ;  that  appellee  well  knew  that  Hoskinson  was  look- 
ing for  an  answer  to  his  said  message,  as  he  went  to  appel- 
lee's  office  at  8  o'clock  P.  M.  of  said  22nd  day  of  July,  and 
inquired  for  an  answer  to  his  telegram ;  that  immediately 
after  said  Davis  sold  his  property  he  departed  from  the 
State  of  Illinois  for  parts  unknown  to  appellants,  and  has 
ever  since  kept  his  whereabouts  unknown  to  them  ;  that,  if 
said  message  from  said  Hoskinson  to  appellants  had  been 
promptly  transmitted  and  delivered,  appellants  would 
have  responded  at  once,  and,  if  the  telegram  to  said  IIos. 
kinson  had  been  promptly  delivered,  appellants  could  have 
made  and  collected  their  debt  due  them  from  said  Davis  ; 
that,  on  account  of  ap{)ellee's  negligence  in  transmitting 
and  delivering  said  messages,  appellants  have  lost  the  debt 
due  them  from  Davis,  and  they  w^re  prevented  from  col- 
lecting the  same,  and  have  lost  said  debt,  together  with  a 
fee  of  $20,  which  they  became  liable  to  pay  to  said  Hos- 
kinson." 

Api>ellee  contends  that  there  is  nothing  in  the  first  mee- 
sage  to  apprise  it  of  the  importance  of  speedy  transmia^on  ; 
that  there  is  nothing  in  either  of  them  that  acquaints  it  of 
the  fact  that  appellants  desired  to  institute  legal  proceed- 
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ings  ;  that  the  first  message  may  hare  been  no  more  than 
an  idle  inqniry,  <Hr  that  Hoskinson  may  have  wanted  the 
information  for  rarions  pnrposeer  other  than  l^;al  proceed. 
ings  ;  that  it  was  not  notified  of  the  importance  of  either 
message,  and  that,  therefore,  no  special  damages  can  be 
recovered. 

The  transmissicm  of  information  from  one  point  to 
another  by  means  of  electrical  wires  is  of  comi>aratively 
recent  origin.  When  jyersons  and  corporations  first  begaa 
to  transmit  such  messages  for  hire,  the  courts  applied  to 
them  the  same  rules  that  governed  common  carriers.  There 
is  little  analogy  between  the  two  methods  of  doing  busi- 
ness. The  carrier  transports  the  thing  itself,  while,  in  tele- 
graphy, the  information  is  not  actually  transported  at  all, 
but  is  conveyed  by  means  of  a  continuous  wire  and  elec* 
trical  appliances.  A  language  is  spoken  at  one  end,  which 
au  educated  and  skilful  operator  understands  and  inter- 
prets at  the  other.  The  tendency  has  been  to  apply  old 
rules  to  new  inventions  and  methods. 

In  the  celebrated  case  of  Hadley  v.  BaxenddU^  9  ExcIl 
841,  it  appeared  that  the  plaintifF,  owner  of  a  steam  mill^ 
broke  a  shaft,  and,  desiring  to  have  another  made,  left  the 
broken  shaft  with  the  defendant,  a  carrier^  to  take  to  an 
engineer  to  serve  as  a  model  for  a  new  one.  At  the  time 
of  making  the  contract  the  defendant's  clerk  was  informed 
that  the  mill  v^as  stopped,  and  that  the  plaintifF  desired 
the  broken  shaft  sent  immediately.  Its  delivery  was  de- 
layed, and  the  new  shaft  kept  back,  as  a  consequence. 
The  plaintiff  brought  an  action  for  a  breach  of  the  contract 
with  the  carrier,  fuid  claimed,  as  si)ecial  damages,  the  loss 
of  profits  while  the  mill  was  kept  idle.  But|  because  it 
was  not  made  to  appear  that  the  defendant  was  informed 
tiiat  the  want  of  the  shaft  was  the  only  thing  that  was 
keeping  the  mill  from  o;>erating,  it  was  held  that  he  could 
not  be  made  responsible  to  the  extent  claimed. 

The  reason  for  this  rule  is  that,  the  defendant  not  having 
any  knowledge  of  one  element  of  the  damages  sought  at 
the  time  he  made  the  contract  to  carry  the  shaft,  he  could 
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not  be  held  to  have  contracted  with  reference  to  such  pos- 
sible resnltant  consequences. 

Until  recently,  American  judicial  authority  has  been 
generally  agreed  that  the  rule  for  the  measure  of  damages 
here  laid  down  governs,  in  all  cases,  for  the  failure  to 
transmit  and  deliver  telegraphic  messages  correctly  and 
promptly.  That  is  to  say,  the  company  which  undertakes 
to  tnuismit  the  message  must  be  apprised  by  the  sender,  or 
by  the  terms  of  the  message  itself,  of  the  probable  resultant 
consequences  flowing  from  the  failure  to  transmit  and 
deliver  promptly;  that  unless  it  has  knowledge  of  such 
probable  consequences,  it  cannot  be  said  to  contract  in 
reference  thereto.  W.  XT.  Tel.  Co.  w.  HaU^  124  U.  S.  444 ; 
W.  XT.  TeL  Co.  w.  Cooper,  71  Tex.  607  (10  Am.  St.  Rep. 
772,  note).  Many  cases  might  be  cited  in  support  of  this 
rule.  In  some  of  the  more  recent  decisions  the  tendency 
is  to  relax  this  rule,  and  some  courts  have  gone  so  far  as  to 
entirely  overthrow  it. 

In  Daughtery  t.  Am.  Union  Tel.  Co.,  76  Ala.  168  (61 
Am.  Rep.  486),  it  was  held  that  the  company  was  liable  for 
special  damages  for  the  non-delivery  of  a  cipher  message, 
the  meaning  of  which  was  not  known  or  explained  to  the 
company's  agent.  So  it  has  also  often  been  held  that  the 
company  is  liable  for  all  proximate  damages  where  the 
message  is  couched  in  language,  the  meaning  of  which  is 
.  obscure  or  unknown  to  the  company's  agent.  The  courts 
are  inclined  to  adopt  the  principle  that  it  is  sufficient  to 
render  the  company  liable  for  actual  damages  if  the  mes- 
sage show  upon  its  face  that  it  relates  to  a  business  trans- 
action, and  that  loss  will  probably  result  unless  it  is 
promptly  and  correctly  transmitted  and  delivered,  and 
that  it  is  not  necessary  that,  the  company  be  apprised  of 
the  loss  that  may  result  from  its  default.  If  the  message 
show  that  it  relates  to  a  commercial  or  legal  trausaction  of 
value,  it  is  sufficient  to  apprise  the  company  of  its  char- 
acter, and  for  failure  to  use  due  diligence  it  must  respond 
in  all  special,  proximate  damages. 
The  following  are  some  of  the  cases  where  this  principle 
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has  been  applied,  messages  as  follows :  ^'  Cover  two  han- 
dled September,  one  hundred  August."     IF.  U.  TeL  Co.  w* 
Blanchard,  68  (Ja.  299  (45  Am.  Rep.  480).     "Ten  cars 
new  two  whites,  Aug.   shipment  fifty-six  half."     W.  T'^ 
TeL  Co.  T.  Harris,  19  111.  App.  347.     *'Sell  one  hundred 
Western  Union.     Answer  price."     Tyler  t.  W.  U.  TelL 
Co.,  60  111.  421.     "  Ship  hogs  at  once."     ManviUe  v.  VT. 
U.  TeL  Co.,  37  Iowa,  214.     ''  Ship  cargo  at  90  if  you  caja 
secure  freight  at  10."     True  v.  International  Tel.  Co,,  «0 
Me.  9.     "If  we  have  any  Old  Southern  on  hand  sell  same 
before  board.     Buy  five  Huds(»n  at  board."     Hilten/iouse 
V.  Independent  Line,  &c.^  44  N.  Y.  263.     "Will  take  two 
cars  sixteen  ;  ship  soon  as  convenient,   via  West  Shore." 
This  was  in  response  to  the  following :  "  Pickled  hams  six- 
teens  nine  and  a  half."    Mourrey  v.  W.  U.  Tel.  Co.,  51 
Hun,   126.      "Buy  fifty  Northwestern,   fifty  Prairie  du 
Chien,  limit  forty-five.     U.  S.  Tel.  Co.  v.  Wenger,  55  Pa. 
St  262  (93  Am.  Dec.  751).     "  Car  cribs  six  sixty,   c.  a.  f. 
prompt ; "  sent  in  reply  to  the  following :  "Quote  cribs  loose 
and  strips  packed."    Pepper  v.  Telegraph  Co.,  87  Tenn. 
654.     "Send  bay  horse  to-day;    Mack  loads  to-night." 
Thompson  w.  W.  TJ.  TeL  Co.,  64  Wis.  531. 

In  the  well  considered  case  of  JPostal  TeL,  etc.  Co.  w. 
Lathrop,  131  III.  575,  after  reviewing  many  authorities 
bearing  on  this  question,  the  court  concludes  as  follows  : 
"We  think  the  reasonable  rule,  and  the.  one  sustained  by 
authority,  is,  that  where  a  message,  as  written,  read  in  the 
light  of  well  known  usage  in  commercial  correspondence, 
reasonably  informs  the  operator  that  the  message  is  one  of 
business  importance,  and  discloses  the  transaction  so  far  as 
it  is  necessary  to  accomplish  the  purpose  for  which  it  is  sent, 
the  company  should  be  held  liable  for  all  the  direct  dam- 
ages resulting  from  the  negligent  failure  to  transmit  it  as 
written,  within  a  reasonable  time,  unless  such  negligence 
is  in  some  way  excused." 

No  court  has  gone  further  in  this  direction  than  the 
Supreme  Court  of  Indiana.  In  the  case  of  Hadleg  w. 
Western  Union  Tel.  Co.,  115  Ind.  191,  the  telegram  read 


INDIANA,  1893.  716 


Bierhaua  et  al.  t.  Telegraph  Co. 


as  follows  :  "Want  your  cattle  in  the  morning  ;  meet  me 
at  pasture."  The  message  was  sent  on  the  14th  day  of 
October,  but  was  not  delivered  nntil  the  morning  of  the 
15th,  at  about  the  hour  of  seven  o'clock.  It  seems  that  the 
cattle  had  been  sold  for  future  delivery,  at  the  option  of 
the  purchaser,  and  the  purpose  of  the  message  was  to  notify 
the  seller  to  deliver  the  cattle  at  a  certain  time.  It  was 
the  custom  among  stock  dealers  to  take  and  weigh  cattle  at 
early  daylight.  On  account  of  the  failure  to  deliver  the 
message  promptly,  the  cattle  were  detained  in  a  public 
highway  for  the  space  of  thirty  or  forty  minutes  before 
they  could  be  weighed  ;  and,  on  account  of  such  detention 
and  delay,  they  decreased  in  weight.  It  was  held  that  the 
company  was  liable  for  the  decrease  in  weight,  although 
there  was  no  showing  that  the  company's  agent  was  notified 
of  the  importance  of  the  message,  or  that  he  had  any  knowl- 
edge of  the  sale  of  the  cattle,  or  of  the  custom  among  stock 
dealers,  or  that  the  cattle  were  liable  to  decrease  in  weight 
by  not  being  weighed  immediately  after  rising  in  the  morn- 
ing. It  is  hard  to  reconcile  some  of  the  holdings  with  the 
general  rules  that  prevail  in  measuring  the  damages  in  the 
cases  of  breach  of  contract.  A  person  in  making  a  contract 
has  the  right  to  protect  himself  against  liability  by  proper 
stipulation,  and  it  is  manifestly  unjust  to  compel  him  to 
respond  in  damages  for  consequences  which  were  unknown 
and  not  even  contemplated  by  him. 

Telegraph  companies,  when  they  are  incorporated,  have 
certain  extraordinary  privileges  granted  to  them  by  the 
State,  and  the  State  has  the  right  to  impose  duties  upon 
them.  Accordingly,  they  are  required  to  receive  and 
transmit  dispatches  with  impartiality,  and  in  good  faith, 
under  a  penalty  for  failure  so  to  do.  Elliott's  Supp., 
section  1190.  They  are  also  made  liable  for  special 
damages  for  failure  or  negligence  in  receivii^  transmit- 
ting and  delivering  messages.  Section  4177,  B.  S.  1881. 
Most  all  the  States  have  similar  enactments.  It  seems  to 
us  that  it  is  more  logical  to  say  that  there  are  duties 
imposed  upon  the  company   by  law,    and  th»t  for  the 
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breach  of  these  duties  it  is  liable  for  all  the  damages  that 
naturally  and  proximately  result  from  the  breach  of  the 
duty,  and  not  from  the  breach  of  a  contract. 

The  appellee  further  contends  that  the  complaint  does 
not  show  that  the  appellants  have  lost  any  legal  remedy ; 
that  they  may  still  pursue  the  said  Davis  by  legal  process 
or  otherwise,  and  collect  their  debt.     If,  however,  the  col- 
lection of   their   debt   has   been   defeated   or   rendered 
improbable  by  the  neglect  of  the  appellee,  we  think  the 
appellants  have  sustained  a  substantial  injury.     In  Parks 
V.  Alta  California  Tel.  Co.,  13  Cal.  423  (73  Am.  Dec.  689), 
the  plaintiffs,    in  reply  to  a  message  from  their   agents 
informing   them    of   the    failure    of   a   certain  firm,  and 
inquiring  the  amount    due,   sent   the   following:    '^Due 
1,800 ;  attach  if  you  can  find  property.    Will  send  note  by 
to  morrow's  stage.**   The  message  was  delayed  through  the 
negligence  of  the  defendant's  agent,  and,  when  it  reached 
its  destination,   all  the  property   of  the  firm  had  been 
attached  by  other  creditors,  and  the  plaintiffs  claim  was 
wholly  lost.     The  loss  of  the   debt  was  held  to  be  the 
natuial  and  proximate  damages  resulting  from  the  de- 
fendant's negligence. 

In  W.  U.  Tel.  Co.  v.  Sheffield,  71  Tex.  670  (10  Am.  St 
Rep.  790),  the  message  read  as  follows  :  "You  had  better 
come  and  attend  to  your  claim  at  once."  The  delivery  of 
the  message  was  delayed  by  the  negligence  of  the  com- 
pany, so  that  other  creditors  attached  and  obtained  first 
liens  upon  the  property  of  the  debtor.  It  was  held  that 
the  measure  of  damages  was  the  value  of  the  debt,  with 
interest  to  the  date  of  trial,  and  the  costs  of  the  message. 
The  same  principle  was  applied  to  simUar  circumstances  in 
Bryant  v.  Am.  Tel.  Co.,  1  Daly,  675.  The  complaint  states 
a  case  which  entitles  the  appellants  to  recover  special 
damages. 

The  first  part  of  the  amended  second  paragraph  of  the 
answer  is  addressed  to  the  fisrt  message,  and  is  designed 
to  excuse  the  appellee  from  promptly  transmitting  the 
same.    The  facts  upon  this  point  alleged,  in  brief,  are  that 


INDIANA.  1893.  717 


Bleihaus  et  al.  ▼.  Telegraph  Co. 


isaid  message  was  delivered  to  appellee's  agent  at  Mt.  Car- 
mel  at  the  hour  of  fi.l^  oV^noV  in  the  afternoon  of  July  22, 
1890,  and  that  at  aaiu.  nine,  and  for  several  hours  just 
previous  thereto,  a  severe  storm  was  raging  at  Mt.  Carmel, 
m.,  and  along  the  route  over  which  the  wires  extended 
between  Mt.  Carmel  and  Yincennes,  and  such  storm  con- 
tinued with  great  violence  for  the  period  of  three  hours 
after  said  message  had  been  delivered  for  transmission  ;  that 
during  all  of  said  time  the  air  was  so  charged  with  elec- 
tricity, and  the  wires  so  affected  thereby,  that  it  was  impos- 
sible to  transmit  such  message  over  such  wires,  and  said 
wires  were  thrown  down  and  broken  by  trees  falling  upon 
them ;  that  as  soon  as  said  storm  abated  the  message  was, 
at  the  earliest  possible  moment,  transmitted  and  delivered. 

Apx)ellants  assert  that  these  facts  do  not  show  a  sufficient 
justification  for  the  delay ;  that  no  one  but  a  skilled  elec- 
trician or  telegrapher  can  determine  what  storms  affect  t^e 
wires  so  that  a  message  can  not  be  sent  over  them,  and  that 
none  but  the  agents  of  the  company  could  know  that  the 
wires  were  broken  at  remote  points ,;  that  when  the  com- 
pany received  the  message  it  knew  of  these  facts  and  ap- 
pellants' agent  did  not ;  that  when  it  accepted  the  message 
and  money  for  transmission,  if  it  failed  to  inform  apx)el- 
lants  of  its  inability  to  transmit  at  once,  that  its  liability 
became  fixed  from  that  moment ;  that,  had  appellants 
known  of  the  inability,  they  might  have  availed  themselves 
of  other  means  of  communication  and  thus  have  secured 
their  debt. 

The  statute,  section  1122,  Elliott's  Supp.,  requires  tele- 
graph companies  to  receive  messages.  They  have  no 
option  to  refuse  them,  except  ui)on  payment  of*  a  penalty. 
The  law  does  not  require  of  them  impossible  or  unreason- 
able things.  If  a  message  can  not  be  transmitted,  by  reason 
of  storms  or  other  atmospheric  influences,  the  company 
will  be  excused.  Wegiern  Union  TeL  Co.  r.  Cohen,  73 
Ga.  622. 

If  the  delay  in  transmitting  a  message  is  caused  by  con- 
ditions beyond  the  control  of  the  company,  it  cannot  be 
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compelled  to  Te9i>ond  in  damages.     Bedsley  ▼•   Western 
Union  Tel.  Co.,  89  Fed.  Rep.  181. 

If,  at  the  time  the  meesaffe  is  received,  the  company's 
agents  have  no  knowledge  that  the  wires  are  in  snch  a  con- 
dition that  the  message  can  not  be  transmitted,^  or  if,  after 
it  is  received,  conditions  arise  which  render  it  impossible 
to  transmit  it  promptly,  it  will  be  excused.  JPou^>er  w. 
Western  Union  TeZ.  Co.,  16  AU.  Rep.  29. 

Bat  the  case  made  by  the  answer  does  not  fall  within 
these  rales.  It  is  shown  that,  at  the  time  the  message  was 
received,  the  company's  agent  knew  of  its  inability  to 
transmit  the  message  promptly,  by  reason  of  the  electrical 
storm  and  its  broken  wires.  There  is  no  showing  that  the 
appellants  had  knowledge  of  these  conditions,  or  that  the 
company's  agent  gave  them  any  such  information.  It  is 
trne  that  appellants  knew  that  a  storm  was  raging,  bat  it 
surely  will  not  be  contended  that  every  storm  so  affects 
the  wires  that  messages  can  not  be  transmitted,  nor  that 
every  storm  causes  trees  to  fall  over  and  break  the  wires. 
The  law  requires  that  the  company  shall  deal  with  the 
[)ublic  in  good  faith  ;  that  each  party  shall  be  placed  on  an 
equal  footing.  It  is  manifestly  unfair  for  the  company  to 
receive  the  message,  knowing  that  its  wires  are  broken, 
and  that  an  electrical  storm  is  raging  which  renders  it  im- 
possible to  transmit  promptly,  and  keep  such  knowledge 
locked  up  from  the  sender.  Persons  resort  to  telegraphy 
because  of  its  rapid  communication,  and  x>ay  exorbitant 
prices  for  the  service  because  it  is  rapid.  If  the  company 
knows  that  it  can  not  give  quick  communication  when  the 
message  is  accepted,  it  can  not  excuse  itself,  except  by 
notifying  the  person  presenting  the  message  of  its  inability. 
Suppose  there  were  several  lines  between  the  same  points, 
operated  by  different  companies,  and  that  one  of  the  lines 
is  broken  and  can  not  be  repaired  for  several  hoars,  and 
These  facts  are  known  to  the  company  only.  A  message  is 
presented  and  accepted  and  no  notice  of  inability  is  given. 
A  delay  of  several  hours  ensues  and  great  damages  aro  in- 
curred.   Would  it  be  contended  that  the  company  would 
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not  be  liable,  when,  if  it  had  commnnicated  its  inability, 
the  message  might  have  been  sent  by  another  line  and  the 
loss  avoided? 

So,  in  this  case,  if  appellants  had  been  informed  of  ap- 
pellee's inability,  they  might  have  made  the  commnnica- 
tioQ  by  other  means.  They  were  only  half  an  honr  away 
by  rail  or  two  honrs  by  courier.  We  think  this  part  of  the 
answer  insufficient. 

The  second  part  of  the  answer  relates  to  the  failure  to 
deliver  the  second  message  promptly.  It  is  averred  that 
this  message  was  delivered  to  appellee's  agent  at  Yin- 
cennes,  Ind.,  at  8.30  o'clock  P.  M.  of  July  22nd ;  that  it  was 
promptly  transmitted  to  its  office  in  Mt.  Carmel,  where  it 
was  received  at  8.40  o'clock  of  the  same  day ;  that  on  said 
day,  and  for  a  long  time  prior  thereto,  there  was  a  general 
rule  and  regulation  in  force  at  said  office,  to  the  effect  that, 
if  any  message  was  received  after  8  o'clock  P.  M.  of  any 
day,  such  message  would  not  be  delivered  by  messenger  of 
appellee  away  from  said  office,  and  that  such  message 
would  only  be  delivered  on  the  day  of  its  reception,  unless 
the  person  to  whom  such  message  was  addressed  employed 
a  special  messenger  to  make  such  delivery;  that  such  cus- 
tom was  general  and  uniform  at  said  office  and  place,  and 
was  well  known  and  understood  by  the  citizens  and  inhab- 
itants of  said  Mt.  Carmel  and  vicinity;  that  when  the  said 
M.  F.  Hoskinson,  mentioned  in  the  complaint,  delivered 
tlie  first  message  referred  to  in  the  complaint,  he  was  fully 
informed  as  to  said  rule  and  regulation,  and  was  then  noti- 
fied by  appellee's  agent  that  if  an  answer  should  be  re- 
ceived to  the  message  after  the  hour  of  8  o'clock  P.  M.  of 
said  day,  the  same  would  not  be  delivered  away  from  the 
receiving  office  until  the  following  day,  unless  a  special 
messenger  was  employed  to  make  such  delivery;  that  no 
such  messenger  was  employed,  and  that  appellee  delivered 
the  same  promptly  on  the  next  day.  Api>ellant8  contend 
that  these  facts  do  not  excuse  the  appellee  for  the  negli- 
gence imputed  to  it  for  a  failure  to  deliver  the  second  mee- 
sage,  becauM  it  is  not  shown  that  when  they  sent  the^ 
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message  from  Vinceiines  they  had  knowledge  of  or  were  in- 
formed of  the  regulations  at  Mt.  Carmel.  It  is  well  settled 
that  a  telegraph  company  may  reasonably  regain te  its 
office  hours  and  its  free  delivery  limits,  according  to  the 
requirements  of  the  business  at  the  various  points  where  it 
holds  itself  out  for  public  service.  It  is  not  the  regulation 
that  is  complained  of  here,  but  the  failure  of  the  company 
to  notify  appellants  of  the  existence  of  such  regulation. 

In  Western  Union  Tel.  Co.  w.  Harding,  103  Ind.  505, 
which  was  an  action  to  recover  a  statutory  penalty,  it  was 
held  that  a  telegraph  company  is  not  required  to  keep  its 
agents  informed  concerning  the  office  hours  at  all  other  points 
so  that  when  a  message  is  presented  for  transmission  the 
sender  may  be  apprised  of  any  probable  delay  which  may 
intervene  at  the  other  end  of  the  line.  This  decision,  how- 
ever, was  not  unanimous,  and  it  was  expressly  limited  to 
cases  for  the  recovery  of  a  penalty.  The  intimation,  how- 
ever, is  that,  in  a  case  to  recover  special  damages,  such 
regulation,  without  being  communicated  to  the  sender, 
would  not  exculpate  the  company  from  liability.  Mitch* 
vUjy  J.J  said :  ^'  It  might  well  be  that  in  a  case  where  a 
message  was  delivered,  which  showed  upon  its  face  the 
imi)ortanoe  of  speedy  transmission,  and  other  means  of 
making  the  communication  were  available  to  the  sender, 
which  might  be  resorted  to  if  he  were  informed  that  the 
one  chosen  was  ineffectual,  or  his  conduct  miglit  otherwise 
be  materially  controlled  thereby,  the  company  would  be 
bound,  at  its  peril,  to  ascertain  and  disclose  its  inability  to 
•erve  him,  or  render  itself  liable  to  respond  in  damages." 

In  W.  XT.  TO.  Co.  r.  JBroesehe,  72  Tex.  664,  it  was 
decided  that  a  telegraph  company  could  not  relieve 
itself  from  liability  for  failing  to  deliver  a  message  paid 
for  and  sent  by  it  by  showing  that  its  office  at  the  point  of 
delivery  was  closed  when  the  message  was  received  for 
transmission.  A  telegraph  company  had  an  office  regula- 
tion at  Hannibal,  Mo.,  which  confined  the  free  delivery  of 
messages  in  that  city  to  within  a  radius  of  ten  blocks.  ^^  It 
-would,  in  our  opinion,  be  quite  unreasonable  to  expect  the 
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plaintiff  to  be  advised  of  snch  a  regulation.  It  would  be 
much  more  reasonable  to  require  the  defendant's  agent  to 
notify  the  sender  of  a  message  of  the  free  delivery 
limits  applicable  only  to  the  place  of  destination.'' 
Brashears  v.  W.  T7.  Tel.  Co.,  46  Mo.  App.  433.  There  are 
authorities  which  take  a  contrary  view  of  this  question* 
W.  U.  Tel.  Co.  w.  Henderson,  89  Ala.  610 ;  Steoenson  v. 
Montreal  Tel.  Co.,  16  U.  C.  Q.  B.  630 ;  ChiveuY.  W.  U.  Tel. 
Co.,  24  Fed.  Rep.  119. 

In  the  case  last  cited,  Mr.  Justice  Millsb  said :  ^^Nor  do 
we  see  that  it  is  the  duty  of  the  Western  Union  Telegraph 
Company  to  keep  the  employes  of  every  one  of  its  offices  in 
the  United  States  informed  of  the  time  when  every  other 
office  closes  for  the  night.  The  immense  number  of  these 
offices  all  over  the  United  States,  the  frequent  changes 
among  them  as  to  the  time  of  closing,  and  the  prodigious 
volume  of  a  written  book  on  this  subject,  seem  to  make 
this  onerous  and  inconvenient  to  a  degree  which  forbids  it 
to  be  treated  as  a  duty  to  its  customers,  for  neglect  of 
which  it  must  be  held  liable  for  damages."  We  do  not 
<^oncur  in  the  statement  that  onerous  and  burdensome  con- 
ditions would  be  imposed  upon  the  company  if  it  were  re- 
quired to  inform  its  customers  of  the  office  hours  and  de- 
livery limits  at  the  delivery  office.  It  is  a  well-known  fact 
that  such  companies  have  rate  books,  with  the  names  of  the 
stations  alphabetically  arranged,  which  its  employes  fre- 
quently resort  to  before  they  accept  a  message.  By  a 
proper  designation,  the  office  hours  and  delivery  limits  of 
each  station  could  be  readily  indicated.  Such  methods  are 
applied  in  the  i)ostal  services. 

Mr.  Thompson,  in  his  work  on  Eleatricity,  section  800, 

says:  ^^But  it  is  a  mere  judicial  assumption  to  say,  as  was 

said  in  one  case  {Given  v.  Western  Union  Tel.  Co.y  8vpro\ 

that  the  employes  in  a  celegraph  office  are  not  required  to 

know  the  hour  at  which  an  office  of  the  company  in  another 

•city  closes.    On  the  contrary,  it  is  an  obvious  suggestion 

that,  in  any  properly  regulated  telegraph  system,  the  offices 
VOL.  rv — 46. 
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wonld  be  classified  and  there  would  be  a  uniform  time  for 
the  closing  of  those  of  each  class,  of  which  time  every  agent 
receiving  dispatches  would  be  apprised.  It  is  probable 
that  there  is  not  a  receiving  agent  in  the  postal  telegraph 
service  of  France  or  Germany  that  does  not  know  the  hour 
of  closing  of  every  office  in  the  republic  or  empire." 

The  averment  here,  however*  is  that  the  appellee  in> 
formed  appellants'  agent  at  Mt.  Carmel,  before  the  second 
message  was  sent,  of  the  existence  of  such  regulation.  As^ 
he  was  specially  entrusted  with  the  management  of  the 
business  at  that  end  of  the  line,  his  knowledge  must  be 
deemed  the  knowledge  of  his  principals.  Brannon  v. 
May,  42  Ind.  92  ;  Phomix  Miit.  Life  Ins.  Co.  v.  Hinesley^ 
76  Ind.  1. 

That  part  of  the  answer  that  is  addressed  to  the  failure 
to  promptly  transmit  and  deliver  the  first  telegram  is  in- 
sufficient, and  that  part  that  is  addressed  to  the  failure  to 
promptly  deliver  the  second  telegram  is  sufficient ;  but  as 
the  pleading  attempts  to  answer  the  whole  complaint,  the 
demurrer  should  have  been  sustained. 

[The  remainder  of  the  opinion  related  to  the  admissibility 
of  evidence  of  statute  law  of  another  State,  which  had  not 
been  pleaded.] 

Judgment  reversed,  with  instructions  to  sustain  the 
motion  for  a  new  trial  and  the  demurrer  to  the  amended 
second  paragraph  of  answer,  and  ^for  further  proceedings 
in  accordance  with  this  opinion. 

Motion  for  rehearing  overruled,  November  23,  1898. 


Kan.— fiee  note  to  next  oaae. 
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Ths  Westesv  Ukiok  Tbleobaph  CoMPAinr  y.  Bdmtabb 

,  BlBBHAUS  XT  AL. 
Indiana  Appellaie  Oowrt^  Jan»  9^  JMf, 
(8  Ind.  App.  668.) 

IMDIAHA.   TBLBQBAFH   8TATUTB.— DlSGLOfiDTG   CX>NTKNTS.— STATOn 

00N8TBUBD. 

The  penalty  imposed  by  rtatate  for  fidlnre  to  transmit  and  deUver  tel^ 
grams  with  impartiality  and  good  faith  and  without  disorimination, 
cannot  be  imposed  for  wilful  disclosure  by  employes  of  the  company  of 
the  contents  of  a  telegram. 

Cases  of  this  series  cited  in  opinion :  W,  U.  7W.  Co,  ▼.  PendUUmf  toI.  1, 
p.  688 ;  W.  U,  Ta.  Co.  t.  Mossier,  toI.  1,  p.  645 ;  W.  U.  TeL  Co.  ▼. 
Harding,  vol.  1,  p.  814 ;  W.  U.  TeL  Co.  v.  Kinney,  toL  2,  p.  604;  TT.  U. 
Tel.  Co.  V.  Steele,  vol.  2,  p.  688 ;  W.  U.  Tel.  Co.  t.  JVileon,  vol.  2,  p.  619 ; 
W.  U.  Tel.  Co.  V.  Brovm,  vol.  2,  p.  608 ;  W.  U.  Tel.  Co.  ▼.  Stoain,  vol.  2, 
p.  689;  Hadley  t.  W.  U.  Tel.  Co.,  yd.  2,  p.  682;  W.  U.  TeL  Co.  ▼. 
Axtell,  ToL  1,  p.  296. 

Appsal  by  defendant  below  from  jadgment  of  Girouit 
Oourt,  Daviess  county.    Facts  stated  in  opinion 

/.  T.  BeasUy  and  A.  B.  Williams^  tor  appellant. 

W.  R.  Oardiner^  O.  Q.  Gardiner  and  /.  W.  Ogdea,  for 
appellees. 

Reinhard,  J.:  The  appellees  brought  this  action  to 
recover  from  the  appellant  the  penalty  imposed  by  the  act 
of  April  8y  1886,  the  breach  alleged  being  the  disclosuie  of 
sevenl  telegraphic  dispatches. 

A  separate  demurrer,  addressed  to  each  jNingmph  of  the 
complaint,  was  overroled.  Thete  was  a  trial,  and  a  finding 
and  judgment  in  favor  of  appellees.     But  two  questions 
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are  presented  by  the  appeal,  and  they  arise  from  the  mling 
upon  the  demurrer.     They  are  these  : 

1.  Can  the  statutory  penalty  of  one  hundred  dollars  be 
recovered  on  account  of  the  wilful  disclosure  of  the  con- 
tents  of  a  telegraphic  dispatch  by  the  company  through  its 
agents  or  employes  ? 

2.  Can  an  action  to  recover  such  penalty  be  maintained 
in  any  county  other  than  the  one  from  which  the  dispatch 
was  sent,  and  in  which  the  contract  was  entered  into  ? 

The  statute  ui)on  which  this  suit  is  sought  to  be  main- 
tained, and  indicated  by  its  title,  was  designed  to  enjoin 
certain  duties  upon  telegraph  and  telephone  companies, 
and  to  provide  penalties  for  the  Violation  of  the  same. 
Section  1  of  the  act  provides,  amongst  other  things,  that 
the  company  shall,  upon  the  usual  terms,  transmit  any 
message  received  for  that  purpose 

With  impartiality  and  good  faith,  and  in  the  order  of  time  in  which  they 
are  received,  and  shaU  in  no  manner  discriminate  in  rates  charged,  or 
words  or  figures  charged  for,  or  manner  or  conditions  of  service  between 
any  of  its  patrons,  but  shall  serve  individuals,  oorporations  and  other  tele- 
graphic companies  with  impartiality. 

Section  2  defines  the  duties  of  telephone  companies. 

Section  3  provides  a  penalty  of  one  hundred  dollars  for 
each  offense  in  violating  any  of  the  provisions  of  the  fore- 
going sections,  to  be  recovered  by  the  party  aggrieved  in  a 
civil  action  in  any  court  of  competent  jurisdiction.  R.  S. 
1894,  sections  6611-<6613. 

This  statute,  by  amendment,  has  taken  the  place  of  the 
act  of  May  6,  1863,  which,  upon  the  subject  of  our  investi- 
gation, was  similar,  in  its  provisions,  to  the  present  statute. 
See  B.  S.  1881,  section  4176. 

It  will  be  seen  at  a  glance  that  there  is  no  provision  in 
the  enactment  under  consideration  prohibiting  telegraph 
companies,  in  express  terms,  from  divulging  the  contents 
of  a  telegraphic  message.  The  question  is,  is  such  pro- 
vision contained  in  the  act  by  fair  implication,  or  in  other  *" 
words,  can  it  be  said  to  be  fairly  within  the  meaning  of  the 
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act  ?  The  question  here  presented  has  never  been  decided 
in  our  State,  nor,  so  far  as  we  have  been  able  to  discover, 
in  the  courts  of  any  of  our  sister  States.  It  is,  therefore, 
with  us  at  least,  a  question  of  first  impression,  but  this 
will  not  lessen  the  duty  of  giving  it  a  most  careful  con- 
sideration. 

At  first  blush,  the  candid  mind  will  naturally  be  im- 
pressed with  the  justness  of  an  interpretation  which  would, 
without  a  glaring  violation  of  legal  principles,  result  in 
visiting  a  penalty  upon  any  company  that  suffers  its  em- 
ployes to  divulge  the  contents  of  a  message  intended  for 
none  but  the  scrutiny  of  the  addressee.  It  is  true  that  we 
have  a  criminal  statute  making  it  an  offense  for  any  such 
employe  to  reveal  the  contents  of  any  telegraphic  dispatch, 
and  providing  a  punishment  for  the  same  (B.  S.  1894,  sec- 
tion 2248),  but  public  policy  would  perhaps  dictate  that 
the  law  should  go  a  step  further,  and  hold  a  rein  over  the 
companies  themselves,  so  that  every  inducement  would  in- 
cline them  not  to  retain  in  their  service  those  who  would 
thus  betray  a  trust  of  so  sacred  a  character.  But  it  is  not 
the  office  of  a  court,  in  construing  a  statute,  to  inject  into 
it,  by  forced  interpretation,  matters  which,  according  to  th« 
notions  of  the  judge,  should  have  been,  but  were  not,  placed 
there  by  the  framers,  however  much  such  matters  might 
conduce  to  the  public  interest,  for,  if  there  is  a  want  of 
proper  legislation  upon  such  subject,  it  is  for  the  law  mak- 
ing power,  and  not  for  the  courts,  to  supply  the  remedy. 

There  are  certain  well  defined,  and  in  fact  elementary, 
rules  of  interpretation,  to  which  the  courts  are  bound  to 
adhere  in  giving  construction  to  a  statute. 

The  act  under  consideration,  as  has  been  repeatedly  de- 
cided, does  not  award  liquidated  damages  for  failing  to 
perform  a  duty,  -but  gives  a  penalty  to  a  private  individual, 
and  being,  therefore,  highly  penal  in  its  character,  must  be 
strictly  construed.  Hence,  if  the  act  complained  of  is  not 
clearly  within  the  scope  of  prohibition  contained  in  the 
statute,  the  latter  must  receive  at  construction  such  as 
will  not  involve  penal  consequenoes.     Western   Union 


726  AMERICAN  ELECTRICAL  CASES.       [voi.,  4 

Telegraph  Co.  ▼•  BierhauB. 

2W.  Ch.  T.  JPendUian,  96  Ind.  12 ;  Western  Union  TeU 
Co.  T.  Mossier^  96  Mo.  29 ;  Western  Union  TeU  Co.  w. 
Harding,  103  Ind.  606 ;  Western  Union  TeL  Co.  w. 
Kinney,  106  Ind.  468 ;  Western  Union  Tel.  Co.  t.  Steele, 
108  Ind.  163 ;  Western  Union  TO.  Co.  r.  Wilson,  106 
Ind.  308 ;  Western  Union  Tel.  Co.  r.  Broum,  108  Ind. 
638 ;  Western  Union  TsL  Co.  w.  Swain,  109  Ind.  406  ; 
Sadley  r.  Western  Union  Tel.  Co.,  116  Ind.  191. 

The  statute  mast  be  '^  at  once  strictly  constraed  and  pur- 
sued." Thompson  Law  of  Electricity,  section  460.  One 
of  the  first  ends  to  be  accomplished  in  finding  the  meaning 
of  the  statute  is  to  ascertain  its  object  and  design. 

As  was  said  by  Zollabs,  J.,  in  Western  Union  Ibl.  Co. 
▼.  Wilson  J  supra:  ''In  construing  statutes,  the  prime 
object  is  to  ascertain  and  carry  out  the  purpose  of  the  Leg- 
islature in  its  enactment,  and,  while  it  is  the  duty  of  the 
court  to  yield  to  the  words  of  the  statute,  still,  in  deter- 
mining what  meaning  it  was  intended  to  have,  it  is  proper 
to  consider  its  spirit,  the  object  it  was  intended  to  subserve, 
and  the  evils  it  was  intended  to  remedy.  Without  doing 
violence  to  the  language  of  the  statute,  the  words  used  will 
be  so  construed  as  to  bring  the  operation  of  the  act  within 
the  intention  of  the  Legislature." 

Telegraph  companies  are  quasi  public  corporations,  and 
are,  under  the  general  duty  they  owe  to  the  public,  required 
to  transmit  and  deliver  any  messages  given  to  them  for  that 
pxurpose,  on  the  payment  or  tender  of  the  usual  charges, 
with  reasonable  diligence,  and  in  the  order  of  time  in  which 
such  messages  were  delivered. 

While  these  obligations  rest  upon  such  companies  by 
virtue  of  their  quasi  public  character,  and,  perhaps,  as 
common  law  obligations,  yet,  in  order  to  set  this  question 
at  rest,  many,  if  not  all, /the  States  of  the  Union  have 
passed  appropriate  status  ^s  requiring  such  companies, 
under  penalties,  to  receive  messages,  and  on  payment  of 
the  usual  charges,  to  transmit ,  them  faithfully,  without 
unreasonable  delay,  and  in  the  ofder  in  whidi  tiiey  sm 
received,  and   without    making    unjust   diserimiaatioiii 
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between  patrons.  Thompson  Law  of  Eleotrloity,  section 
167  et  seq. 

Besides  the  statutes  already  referred  to,  the  Legislature 
of  this  State  also  passed  an  act  prohibiting,  in  escpress 
terms,  the  disclosure  of  telegraphic  messages,  and  giving  a 
remedy  in  damages  to  the  i>arty  injured,  to  the  extent  of 
such  injury,  and  making  such  company  liable  for  failure 
or  negligence  in  the  performance  of  their  duties  generaUy. 
B.  S.,  1894,  section  6613. 

It  is  not  claimed  by  the  learned  counsel  for  appellees, 
that  the  civil  and  criminal  statutes,  other  than  the  one 
under  immediate  consideration,  do  not  furnish  full  and 
adequate  remedies  to  the  patrons  of  telegraph  companies, 
in  the  transaction  of  their  business,  nor  do  we  think  sudi  a 
position  would  be  tenable.  The  criminal  statute  fully  pun- 
ishes the  wrongdoer,  while  the  civil  remedy  gives  ample 
redress  for  the  consequences  resulting  from  unlawful  dis- 
closure. In  addition  to  these  the  penal  statute  in  hand 
makes  the  wrongful  acts  of  the  servants  of  these  corpora- 
tions, such  as  partiality,  discrimination,  and  bad  faith  in 
the  transmission  of  messages,  a  tort  for  which  the  company 
is  bound  to  respond  in  the  penalty  prescribed. 

To  our  minds,  it  is  clear  that  this  penalty  was  intended 
to  punish  such  wrongful  acts  only  as  were  not  covered  by 
the  criminal  statutes.  Any  other  construction  would 
impute  to  the  law-making  power  an  intention  to  assess  a 
double  punishment  for  the  same  offense.  The  law,  as  inter- 
preted in  this  State,  abhors  the  infliction  of  double  pen- 
alties. It  is  for  this  reason  that  the'  courts  will  refuse  to 
adjudge  punitive  damages  when  the  criminal  law  provides 
a  punishment  against  the  wrongdoer.  It  is  true,  the  crim- 
inal statute  here  does  not  operate  directly  against  the  oo^ 
I>oration,  but  the  act  constituting  the  malfeasanoe  is, 
nevertheless,  punished.  Corporations  are  but  ftetltioiis 
persons,  and  all  their  acts  and  omisskMis  are  only  tiie  leal 
acts  or  omissions  of  their  agents.  Some  of  the  authotf  ttta 
^  9Q  fM  m  io  hold  that  punitiye  damages  are  allowsA 
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against  corporations,  if  at  all,  only  in  extreme  cases.     5 
Am.  and  Eng.  Encyc.  of  Law,  23. 

Our  own  courts  hold,  however,  that  punitive  damages 
may  be  recovered  against  a  corporation  for  the  wrongful 
acts  of  its  servants,  where  such  damages  might  be  recov- 
ered against  the  servant.  JtffersontiUe  H.  R.  Co.  v. 
Roger's^  28  Ind.  1 ;  Jeffertonmlle  R.  R.  Co.  v.  Roger s^  38 
Ind.  116 ;  CUizens'  St.  R.  R.  Co.  y.  WiUoeby,  184  Ind.  663 
(33  N.  E.  Rep.  627). 

We  do  not  undertake  to  declare  that  a  penal  law  in  the 
nature  of  the  one  under  construction  would  be  inyaJid  if 
there  already  existed  a  criminal  statute  against  the  same 
act,  as  that  question  is  not  before  us.  But  we  do  give  it  as 
our  conviction  that  when  one  statute  declares  a  given  act 
to  constitute  a  criminal  offense,  and  prescribes  a  punish- 
ment therefor,  a  second  enactment,  in  the  nature  of  a  penal 
or  qui  tarn  statute,  should  not  be  so  construed  as  to  bring 
the  act  constituting  the  crime  or  offense  within  the  pur- 
view thereof,  unless  by  express  terms  it  is  so  provided. 
Here,  in  our  view,  both  the  letter  and  the  spirit  is  against 
the  interpretation  contended  for,  and  it  is  the  duty  of  the 
court  to  avoid  the  penalty  by  construction,  rather  than  to 
create  it  Western  Union  Tel.  Co.  w.  AxteU,  69  Ind« 
199 ;  Western  Union  Tel,  Co.  v.  Mossier^  supra ;  Western 
Union  Tel.  Co.  v.  Hmrding^  supra. 

While,  as  has  been  stated,  the  Supreme  Court  has  never 
passed  upon  the  exact  question  here  in  dispute,  some  of 
its  rulings  in  recent  cases  are  indicative  of  what  it  consid- 
ered as  the  acts  denounced  by  this  statute,  and  for  which 
the  penalty  is  awarded.  Thus  it  was  declared  that  failure 
or  delay  in  the  transmission  of  messages  was  the  only  thing 
provided  against  by  the  law  of  1853,  and  that  the  act  of 
1886  added  to  these  the  element  of  discrimination  in  rates 
charged  or  manner  or  condition  of  service.  Western  Union 
Tel.  Co.  V.  Brown^  supra;  Hadleyr.  Western  Union  Tel. 
Co.,  supra. 

It  is  true  that  in  some  of  the  cases  it  is  said  that  the 
statute  in  question  denounces  three  distinct  acts,  viz. :  Bad 
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faith,  partiality  and  discrimination.     Weslern  Union  Tel. 

Co.  V.  Steele^  supra;  Western  Union  Tel.  Co.  v.  Swain^ 
supra.  % 

But  these  acts  can  have  reference  only  to  the  duty  of 
transmission,  as  they  are  inseparably  connected  with  the 
same  by  the  language  of  the  law  itself.  To  divulge  the 
contents  of  a  message  has  no  necessary  connection  with  its 
transmission.  It  may  be  transmitted  ever  so  faithfully  and 
impartially,  and  yet  its  import  may  be  disclosed,  either 
before  or  after  the  transmission,  or  during  the  progress 
thereof.  Our  opinion  is  that  transmission  in  good  faith 
and  with  impartiality  means  the  forwarding  of  the  message, 
and  the  delivery  thereof,  accurately,  and  without  favor  or 
preference. 

There  is  another  feature  in  this  case  not  unworthy  of  con- 
sideration. The  complaint  avers  that  the  messages  trans- 
mitted were  of  a  private  business  nature,  and  some  weight 
is  sought  to  be  given  this  fact  in  the  brief  of  appellees' 
counsel.  But  the  statute  makes  no  discrimination  between 
private  dispatches  and  those  of  any  other  character,  except 
that  messages  of  public  and  general  interest,  and  those  to 
and  from  officers  of  justice,  have  preference  over  private 
dispatches. 

If  the  appellees  can  recover  the  penalty  in  this  action, 
what  is  there  to  hinder  the  sender  of  any  dispatch,  what- 
ever its  nature,  from  recovering  it  ?  Or  will  it  be  claimed 
that  ^' bad  faith"  can  be  ascribed  only  to  the  disclosure 
of  private  messages  ? 

The  statute  giving  a  remedy  in  special  damages  (section 
6613,  B.  S.  1894)  expressly  confines  it  to  cases  in  which 
the  disclosure  is  that  of  a  private  dispatch,  but  not  so  with 
the  act  of  1886.  It  makes  no  such  discrimination.  It 
requires  as  much  '^good  faith"  in  the  transmission  of  a 
public  or  non-secret  message  as  in  a  private  one.  Can  it  be 
true  that  the  Legislature  intended  to  impose  this  p^ialty 
on  telegraph  companies  for  every  disclosure  by  its  servants  ? 
If  so,  we  shal}  never  see  the  end  of  the  litigation  to  spring 
from  it.    And  yet,  not  a  case  is  to  be  found  on  record  where 
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the  penalty  has  been  claimed  for  any  divnlgence. 

Without  farther  extending  this  opinion,  we  give  it  as  cor 
conclusion  that  the  action  will  not  lie. 

We  think  the  demurrer  should  have  been  sustained. 

As  this  disposes  of  the  entire  case,  it  will  not  be  necessary 

for  us  to  pass  upon  the  question  of  jurisdiction  of  the  trial 

•court. 

JndgTnmi  reversed. 

^IXiynL—Tar  earlier  Indiana  telegraph  oases,  see  toL  8,  p.  8S6,  note. 
The  foUowing  are  memoranda  of  other  oases  decided  in  the  AppeDats 
Court  of  Indiana : 

W.  U.  TeL  Co,  r.  Stratemeier,  Deo.  89, 1S93  (88  N.  E.  871). 

The  stipulation  in  telegraph  blanks  reqxuring  written  notice  of  claim  to 
be  made  within  sixty  days  is  waived  where  an  oral  claim  is  presented  and 
the  Company  corresponded  with  the  plaintiff  and  made  an  offer  of  settle- 
ment within  the  sixty  days. 

The  sender  of  a  telegram  having  been  informed  by  the  agent  of  the  com- 
pany :that  it  had  a  line  to  an  office  at  the  point  of  destination,  the  com- 
pany is  estopped  from  asserting  that  it  had  no  sach  line  and  office,  for  the 
purpose  of  availing  itself  of  the  stipulation  in  the  blank  that  in  respect  to 
connecting  companies  the  first  company  is  the  agent  of  the  sender. 

Mental  distress  to  the  sender  is  a  proper  element  of  damages,  but  not  his 
distress  arising  from  sympathy  with  the  sorrow  of  others. 

Wettem  Union  Telegraph  Company  v.  Belle  Eikridge,  Jan.  81, 1898  (7 
Ind.  App.  208). 

In  an  action  for  damages  for  delay  of  a  telegram  announcing  serious 
illness  of  a  relative,  a  complaint  aUeging  that  defendant's  negligence  pre- 
vented plaintiff  from  seeing  her  mother  before  she  died,  which  she  could 
have  done  if  the  message  had  been  promptly  delivered,  is  sufficient  to  indi- 
cate her  intention,  without  the  direct  aUegation  that  if  she  had  received 
the  message  she  would  have  gone. 

Contracts  made  on  Sunday  are  not  void,  but  only  voidable ;  therefore, 
advantage  of  the  tact  that  they  are  so  made  can  be  taken  by  answer  only, 
not  by  demurrer.  Principle  applied  to  case  where  telegram  was  proffered 
for  transmission  on  Sunday. 

A  telegram  in  the  language,  *'  Mrs.  Minks  is  bad  sick ;  recovery  doubt- 
ful," sufficiently  indicates  the  importance  of  its  prompt  transmission  and 
delivery,  and  the  necessity  which  would  make  valid  the  oontract  for  its 
transmission  though  made  on  Sunday ;  though  it  did  not  indicate  the 
relationship  between  the  addrosnei  plaintiff,  and  the  person  whose  illnesa 
-was  announoed. 
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W.  U.  Ttl.  Co.  ▼.  Newhtm»e,  Uaroh  80, 1868  (S  App.  488). 

A  telegram  showing  on  its  faoe  th&t  It  was  important  wm  addreaKd  to 
pUintiff  sf'Tandalift  Freiftbt  Yards,  Terra  Baute,  Ind."  Hald,  in  th« 
abeenoe  of  proof  that  this  was  a  publio  place  where  telegrams  to  persons 
having  business  with  the  railroad  oompany  were  nsoallr  receired,  and  it 
being  i«OTen  that  the  company  was  informed  that  no  saoh  peraoo  was 
employed  or  known  at  that  plaoe,  that  instead  of  lea-ring  the  meseaga  with 
the  yard  master  further  effort  should  have  been  made  to  find  Um  addressee, 
and  it  appearing  that  inquiry  at  the  poet-offlce  or  reference  to  the  city 
direcbny  would  hare  enabled  the  oompany  to  find  him,  it*  failure  to  make 
Buoh  inquiry  was  negligence. 

For  mental  anguish,  without  other  pecuniary  Ion  than  the  oost  of  the 
message,  recovery  may  be  had  againat  a  telegraph  oompany  for  failure  to 
trananit ;  and  |400,  held  not  exoesaive  damagea  where  the  result  of  tha 
default  waa  the  failure  of  the  addressee  to  visit  his  dying  mother. 

W.  U.  7W.  Co.  V.  CliM,  Not.  28, 1898  (8  Ajqi.  864). 

Beoovery  may  be  had  against  a  telegraph  company  for  mental  '"g^'t* 
dne  to  Cailnie  to  deliver  a  message; 

QneationB  of  evidence. 

Peterson  T.  TF.  U.  TA  <%.,  June  5, 18«  (ST  N.  E,  810). 

Statutory  penalty  cannot  be  recovered  for  failure  to  deliver  a  message, 
Inadvertently  received,  to  a  place  where  the  company  bad.  no  offioe. 


C  0.  Hkeeon  v.  Western  Union  Telhqbaph  Cokfast. 

Jowa  Supremt  Court,  Jan.  SI,  1S94, 

(B7  N.  W.  Bep.  696.) 


Attempts  to  ddiver  telegram  held  insuRicient  to  absolve  oompany  b<otn 

charge  of  negligence. 
Code  ^  1328  and  1329,  concerning  the  liability  of  t«legT^)h  oompanka  ttm 

delay  or  default  in  transmiNwn  and  delivery,  makes  the  oompaoiy  fat 

fauH  liable  to  the  addreeaee,  tbougfa  tliere  be  do  cootraotoal  r 

between  them. 
Emwledge  by  operator  of  the  oonteittB  and  purpose  of  a  triigiam,  b 

charge  the  oompany  wiUi  Device  of  ita  importanoe. 
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MMWore  of  damages,  in  case  opportunity  to  sell  a  horse  which  had  no  fixed 
market  value  is  the  result  of  delay  of  a  telegram,  is  difference  beUreen 
lost  offw  and  price  actually  obtained  by  reasonable  effort,  together  -with. 
cost  of  keeping  and  interest. 

Stipulation  limiting  time  in  which  to  present  claim  for  damages  for  fafl- 
ure  to  deliver  telegram  promptly,  does  not  apply  where  amount  or  laiot 
of  loss  not  ascertainable  until  after  expiration  of  specified  time. 

Cases  of  this  series  cited  in  opinion :  TF.  U,  Tel,  Co.  v.  Z>u  BoU,  toL  2»  p. 
499;  Wadmvorth  v.  W.  U.  TeL  Co.,  voL  2,  p.  788;  W.  U.  TO.  Oo.  ▼• 
Adama,  vol.  8,  p.  768. 

Appeal  by  defendant  below  from  judgment  of  District 
Court,  Lee  county.    Facts  stated  in  opinion. 

Cummins  &  WrigM^  for  appellant. 

Casey  &  Stewart^  for  appellee. 

Robinson,  J.:  On  the  31  st  day  of  March,  1890,  the  plain- 
tiff was  the  owner  of  a  stallion  named  '^  Mark,"  which  was 
in  the  custody  of  his  brother  Gteorge  Herron,  at  Warren,  in 
Lee  county.  The  plaintiff  was  in  the  town  of  Clarksville, 
in  Butler  county,  where  he  was  engaged  with  one  Wintrode 
in  selling  a  fence  machine.  On  that  date  one  Gteorge 
Cassidy  went  to  the  place  where  the  horse  was  kept,  and 
made  an  offer  for  him  to  a  brother  of  plaintiff,  named 
B.  B.  Herron,  and  requested  that  he  telegraph  the  offer  to 
the  plaintiff.  Accordingly  B.  B.  Herron  went  to  the  office  of 
the  defendant  in  Warren,  and  left  to  be  sent  to  plaintiff  a 
night  message,  which  read  as  follows : 

**Wabbbn,  Mwroh  81, 1890. 
''  To  C.  C.  Herron,  GlarksviUe,  Iowa :  Haye  traded  with  Oeorge  Oaamdj- 
for  Mark,  three  horses,  1,  2,  8,  two  hundred  balance,  fifty  doUais  young 
cattle.  B.  B.  Hebbon." 

There  was  evidence  which  tended  to  show  that  the  offer 
of  Cassidy  was  to  be  considered  withdrawn  on  Wednesday, 
April  2d,  if  not  accepted  on  or  before  that  day  ;  that  B.  B. 
Herron  had  no  authority  to  accept  the  offer  or  sell  the  horse; 
that  he  sent  the  message  as  the  agent  of  Cassidy ;  and  that 
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the  af^nt  of  defendant  at  Warren  knew  that  it  related  to  a 
trade,  and  that  an  answer  was  expected  the  next  day.  The 
dispatch  was  received  by  the  agent  of  defendant  at  Clarks- 
nlle  before  9  o'clock  in  the  morning  of  April  lat,  and  was 
at  once  given  to  a  messenger  to  deliver.  After  an  absence 
of  several  hours  he  returned  it  with  the  statement  that  he 
conld  not  find  the  person  to  whom  it  was  addressed.  The 
agent  then  sent  a  service  message  to  the  office  at  Warren, 
stating  thatplaintiff  was  anknown  in  Clarksville,  and  asking 
for  a  better  address.  At  noon  of  Wednesday  he  received  an 
answer  stating  that  plaintiff  was  a  patent  fence  man,'  and 
would  be  found  in  town.  At  about  the  time  that  dispatch 
reached  the  agent  at  Clarksville,  the  plaintiff  received  a 
letter  from  B,  B.  Herron,  telling  of  the  trade,  and  asking 
why  the  dispatch  had  not  been  answered.  The  plaintiff 
then  went  to  the  office,  and  sent  a  dispatch  to  his  brother 
to  do  the  best  he  conld  with  Cassidy.  While  be  was  there 
the  dispatch  of  his  brother  was  delivered  to  him.  His  dis- 
patch was  not  delivered  to  his  brother  ontil  Wednesday 
evening,  and  Cassidy  was  not  seen  until  the  next  day, 
when  he  refused  to  take  the  horse.  The  plaintiff  retamed 
to  Lee  coanty  in  July,  and  took  the  horse  to  Nebraska, 
where  be  sold  him  for  $50.  He  seeks  to  recover  in  this 
action  the  damages  he  claims  to  have  sustained  in  conse- 
quence of  the  failure  of  defendant  to  deliver  the  message  in 
time  for  him  to  accept  the  offer  of  Cassidy.  The  jndgment 
was  rendered  for  $177.65,  the  amount  of  the  verdict,  with 
interest  and  costs. 

1.  The  appellant  contends  that  the  verdict  was  not  author- 
ized by  the  evidence,  and  insists  that  it  exercised  due  dili- 
gence to  deliver  the  message.  We  think  there  was  sufficient 
evidence  to  support  a  verdict  for  the  plaintiff.  Clarksville 
is  shown  by  the  record  to  have  been  a  town  of  about  600 
people  in  April,  1890.  The  plaintiff,  with  his  wife  and 
Wintrode,  went  to  Clarksville  on  the  25th  day  of  March, 
18B0,  and  stopped  at  the  only  hotel  in  the  town,  where  he 
registered.  A  sample  of  the  fence  which  the  machine  he  was 
selling  made  was  set  up  near  to  the  principal  bnsinees  street, 
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one  block  from  the  hotel,  from  which  it  conld  be  seen.  He 
and  hia  companion  were  then  engaged  in  exhibiting  the 
fence  to  the  public,  and  in  trying  to  aetlthemaciiine,  within 
the  free  delivery  limita  of  the  Clarksville  office,  daring  the 
last  day  of  March  and  the  first  two  days  of  April.  Belden^ 
the  messenger  of  defendant,  had  lived  in  the  town  25  years, 
was  mnning  a  bna  line,  carried  the  mails  and  express,  and 
was  vFell  acquainted  with  its  people.  There  is  some  con- 
flict in  the  evidence  in  regard  to  the  effort  he  made  to 
deliver  the  message.  He  claims  to  have  inquired  of  the 
landlord  of  the  hotel  where  plaintiff  stopped,  at  the  restau- 
rant, at  one  of  the  railway  depots,  and  of  a  passenger  on 
a  train,  vrithont  obtaining  any  information  in  regard  to 
plaintiff.  There  is  evidence,  however,  which  tends  to  sbov 
that  the  landlord,  in  answer  to  his  que.~.*ioa,  told  him  to 
look  at  the  hotel  register  ;  that  he  did  so,  but  looked  onl y 
at  the  names  under  the  latest  date  ;  that  he  had  seen  the 
plaintiff  several  times  ;  that  when  he  inquired  at  the  restau- 
rant he  said  plaintiff  "belonged  to  the  fence  Kang,"  and  was 
told  that  he  was  at  the  hotel ;  and  that  he  delivered  a  dis- 
patch to  Wintrode  on  the  let  day  of  April,  in  the  preaenoe 
of  plaintiff.  It  is  evident  that  if  the  messenger  had  used 
ordinary  diligence  in  his  search  he  would  have  found  the 
plaintiff  and  his  negligence  ia  that  of  the  defendant. 

The  sending  of  the  service  message  did  not  relieve  it  of 
responsibility,  for  the  reason  thattheaddressof  the  plaintiff 
as  given  in  the  dispatch  to  him  was  all  that  was  necessary 
to  enable  the  defendant  to  find  him  readily.  It  is  said  that 
B.  B.  Herron  knew  that  the  defendant  had  not  found  his 
brother,  aod  could  have  given  the  required  information,  so 
that  his  brother  would  have  been  found,  and  a  message 
accepting  Cassidy's  offer  received,  in  sufficient  time  to  have 
effected  the  sale,  but  that  he  negligently  withheld  the  infor- 
mation. If  that  be  conceded  to  be  true,  it  does  not  follow 
that  his  negligence  waa  that  of  the  plaintiff,  for  the  reasoB 
that  he  appears  to  have  been  the  agent  of  Gassidy  for  the 
purpose  of  sending  the  dispatch. 

3.  It  is  said  that  if  the  dispatch  was  sent  by  B.  B.  Her- 
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Ton  aa  tbe  acent  of  Casaidy,  then,  so  &r  as  it  related  to 
plaintiff,  the  act  in  sending  it  was  purely  Tolnntary,  and 
conferred  npon  him  no  right  of  action  on  acconnt  of  negli- 
gence in  lending  it    The  Code  provides  as  follows : 

%  1B38.  Any  ftmoa  empIorMl  in  traDomltting  vatemgtM  by  tetegnpb 
■mat  do  ao  without  ■nreaaonable  delaj,  sad  U170110  who  wilfully  falla 
thuB  to  traaamit  them,  ot  who  intentionally  traDamita  a  me«aage  errone- 
ooaly,  or  makea  known  tha  oontenta  of  maj  meeaage  aent  or  Tooeived  to 
any  penon  except  him  to  whom  it  ia  addreaaed,  or  to  hia  agent  or  attor- 
uey,  ia  gnlltr  of  a  miaderoeanor.  %  1829.  The  proprietor  of  a  telegraph  ia 
liaUa  for  all  tntstakea  in  tranamitttng  meaaagee  made  by  any  penon  ta 
Ua  employment,  and  for  all  damagea  leeulting  frtan  a  fkilnre  to  perform 
any  other  datie*  reqolred  by  law. 

The  defendant  violated  the  provisions  of  section  1338,  in 
not  transmitting  the  message  to  plaintiff  without  onreason- 
able  delay,  and  thereby  became  liable,  under  section  1329, 
for  all  damages  which  resulted  from  that  failure.  There 
were  no  contractual  relations  between  it  imd  the  plaintiff, 
and  some  authorities  hold  that  in  such  cases  the  person 
injured  oannot  recover ;  bat  the  mle  which  seems  to  prevail 
most  generally  in  this  country  ia  to  allow  the  person  to 
whom  a  dispatch  is  sent,  even  though  sent  by  a  person 
nnder  no  obligation  to  send  it,  to  recover  of  the  telegraph 
company  damages  caused  by  delay  in  the  transmission. 
Ttieffraph  Co.  w.  Du  Bois  (111.  Sop.)  21  N.  E.  5 ;  S  Such. 
Dam.  814 ;  3  Shear.  A  B.  Neg.,  §043;  Whart.  TSeg.,  §767; 
Gray  Com.  Tel.,  §  06 ;  Wad^icorth  r.  IH,  Co»,  86  Tenn. 
711  (8  S.  W.  674)  ;  Telegraph  Co.  T.  Adttma  (Tex.  Sap.), 
13  S.  W.  867.  There  can  be  no  doubt,  under  these  authori- 
ties and  tiie  section  of  the  Code  quoted,  that  the  right  of 
plaintiff  to  recover  does  not  depend  upon  a  contract  made 
by  or  for  him. 

3.  The  court  charged  the  jury  that,  if  plaintiff  was 
entitled  to  recover,  the  measure  of  damages  would  be  the 
difference  between  the  price  he  would  have  received  from 
Caasidy  and  tbe  price  he  afterwards  obtained  for  the  horse, 
and  the  reasonable  value  of  the  care  and  keeping  of  tbe 
horse,  with  6  per  cent  interest  from  the  time  the  horse  was 
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sold.  The  appellant  contends  that  the  measoie  of  damaises 
given  by  the  charge  is  erroneons.  The  blank  cm  which 
the  message  sent  was  written  stated  that  errors  and  delays 
might  be  prevented  by  repetition,  for  which  an  extra  price 
would  be  charged,  but  that  defendant  wonld  receive  night 
messages  to  be  sent  without  repetition,  at  a  reduced  rate, 

And  upon  the  express  condition  that  the  sender  wiU  Agree  that  ha 
wiU  not  claim  damages  for  errors  or  delays,  or  for  non-delxTeiy  of  tnA 
message,  happening  from  any  cause,  beyond  a  sum  equal  to  ten  times  the 
amount  paid  for  transmission. 

We  do  not  understand  the  appellant  to  claim  that  the 
plaintiff  is  bound  by  the  provisions  quoted,  but  it  contends 
that  it  had  no  knowledge  of  the  transaction  out  of  which 
the  message  grew^  that  the  message  did  not  disclose  the 
interests  which  were  dependent  upon  it ;  and  that  defend- 
ant should  not  be  charged  with  any  liability  which  it  can 
not  be  reasonably  said  would  be  an  ordinary  and  natural 
result  of  a  failure  to  transmit  the  message  within  a  reason- 
able time,  and  therefore  contemplated  by  the  parties  when 
the  defendant  undertook  to  send  the  message.  The  evi- 
dence shows  that  the  agent  of  defendant  at  Warren  knew  of 
the  horse  when  the  message  was  given  him  to  send,  that  it 
related  to  a  pending  trade,  and  that  an  answer  was  expected. 
Knowledge  of  these  facts  was  sufficient  to  authorize  the 
jury  to  find  that  defendant  should  be  charged  with  knowl- 
edge of  the  importance  of  the  message  when  it  was  re- 
ceived. Garrett  v.  Telegraph  Co.,  83  Iowa,  262  (49  N.  W. 
88.) 

It  is  claimed  that,  if  defendant  is  liable  to  plaintiff  for 
all  the  damages  he  sustained  by  reason  of  the  delay  in 
transmitting  the  message,  the  measure  of  that  damage  is 
the  difference  between  the  market  value  of  the  horse  and 
the  price  which  Cassidy  would  have  paid  for  him  had  his 
offer  been  accepted.  That  would  probably  have  been  true 
had  there  been  a  market  value  for  the  horse,  but  the  evi- 
dence shows  that  there  was  not.  He  was  an  inferior  ani- 
mal, and  valuable  only  for  breeding  purposes.    There  was 
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no  market  for  that  kind  of  horae  in  Lee  county  and 
Ticinity.  Qeorge  Herron,  who  had  charge  of  the  one  in 
qnestion,  made  diligent  effort  to  sell  him  aFter  the  31st  day 
of  March  until  he  wae  taken  to  Nebraska,  bnt  without  sue- 
cess.  The  plaintiff  also  personally  made  every  effort  pos- 
sible to  effect  a  sale,  and  finally  took  the  horse  to  Nebraska, 
and  traded  him  for  land,  receiving  for  him  $S0  in  value. 
It  is  not  true,  as  a  general  mle  of  taw,  in  such  cases  as  this, 
that  the  plaintiff  would  be  entitled  to  recover  the  difference 
between  the  price  he  would  have  received  had  he  been  able 
to  accept  the  offer  and  the  price  he  actually  received,  but 
it  appears  that  the  plaintiff  in  fact  sold  the  horse  for  all 
which  could  have  been  realized  for  him  with  reasonable 
effort  to  secure  the  best  price  obtainable.  The  value  of  the 
property  Cassidy  offered  for  the  horse  was  1250 ;  hence 
plaintiff  sold  him  for  $200  less  than  the  amount  of 
Cassidy's  offer.  It  was  necessary  for  the  plaintiff  to  pay 
the  expense  of  keeping  the  horae  from  the  Snd  day  of  April 
until  he  was  sold,  and  the  evidence  sustains  the  allowance, 
if  any,  made  by  the  jury  for  that  purpose.  The  loss  in 
price,  and  the  expense  of  keeping  the  horse,  with  interest, 
represented  actual  damages  which  the  plaintiff  sustained 
by  not  accepting  the  offer  of  Cassidy  ;  and  it  is  the  policy 
of  ttie  law  to  permit  a  person  injnred  by  the  wrong  of 
another  to  recover  the  amount  of  his  loss.  Where  the  loss 
results  from  the  failure  to  sell  the  property  for  which  there 
is  no  market  value,  its  actual  value  may  be  ascertained  by 
means  of  the  best  evidence  of  which  the  case  admits.  3 
Suth.  Dam.  476 ;  1  9edg.  Dam.  §  260  ;  Wood,  Mayne,  Dam. 
1 22  ;  White  v.  Cattle  Co.  (Tex.  Sup.)  12  S.  W.  867.  W© 
conclude  that  the  measure  of  damages  adopted  by  the 
court  as  applied  to  the  facts  in  this  case  was  not  erroneous. 
The  jury  were  authorized  to  find  that  Cassidy  would  have 
taken  the  horse  according  te  his  offer  had  it  been  accepted, 
and  the  verdict  is  sustained  by  the  eritlence. 

4.  The  blank  on  which  the  message  was  written  by  B.  B. 
Herron  contained  the  following  provision ; 
VOL.   IV — 47. 
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No  oUlm  for  dftmagei  aluUl  be  T&lid  nnleoa  preaeotod  In  mitinc  wUhis 
thirty  d»jB  after  sending  the  meaeage. 

The  court  charged  the  jnry  as  follows :  "  If  you  find 
from  the  evideoce  that  the  sender  of  the  message  was  the 
af^nt  of  and  acting  for  the  plaintiff  in  transmitting  Che 
message,  then  it  wonld  be  binding  upon  Mm,  nnleas  the 
plaintiff  has  shown  bj  evidence  that  the  claim  he  makes  for 
damages  against  defendant  had  not  matured,  if  so,  and 
coald  not  reasonably  have  been  ascertained  within  thirty 
days  after  the  message  had  been  sent,  if  snch  was  the  ease." 
We  think  that  portion  of  the  charge  is  substantially  cor- 
rect, aa  applied  to  the  facts  in  this  oaae.  The  evidence 
anthorized  the  jury  to  find  that  the  plaintiff  did  not  know, 
and  could  not  with  reasonable  diligence  have  aacertuned 
within  thirty  days  of  the  sending  of  the  message,  what 
amoant  of  damage,  if  any,  he  had  sustained  in  conseqaeaoa 
of  defendant' s  negligence.  The  blank  required  that  clainu 
for  damages,  not  notice  of  claim,  to  be  valid,  must  be  pre- 
sented within  the  time  stated.  A  limitation  in  tiie  agree- 
ment for  sendmg  the  message,  which  in  its  practical  effect 
would  deprive  the  sender  of  the  message  of  all  redress  fof 
injury  caused  by  the  wrong  of  the  defendant,  would  b« 
unreasonable,  and  to  that  extent,  at  least,  must  be  deemed 
inoperative. 

S.  The  conclusions  announced  dispose  of  all  material 
questions  presented  for  our  determination.  We  find  no 
sufficient  ground  for  disturbing  the  jadgmeot  of  the  Diatricl 
Court,  and  it  is  therefore  affirmed. 


NOTS.— For  earlier  Iowa  tel^fraph  oaeee,  eee  vol.  S,  p.  6U,  note. 

See  Imdbz,  titlee  "Limiting  time,"  "Saoeiver  or  addraaBee,"  "Dam- 
ages." 

Kentockt.— If.  n.  3W.  Oo,  V.  DanieU,  Superior  Coort,  Har^  M,  18H 
(Abstract  in  15  Ky.  L.  R.  818). 

In  case  of  a  telegram  addreesed  to  a  penoa  beyond  the  delivery  limit, 
the  only  duty  of  the  operator  at  the  terminal  station  is  to  oae  OTdinary 
diligence  to  ascertain  if  the  addreaaee  is  in  town,  and  if  he  Is,  to  ose  ordi- 
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nwy  diligenoe  to  deliver  the  mesMge.    He  is  not  reqnirad  to  mftke  diligont 

Held  enor  to  instruot  the  jiuy  that  it  was  not  dne  diligenoe  to  introst  ft 
gDarsnteed  mesaage  to  a  stranger  to  oanf  on  foot  a  distanoe  of  two  and  m 
hMit  mtlM.    His  aolj  duty  was  to  select  a  trusty  messenger. 


WZBTBBB  UNIOW  TELEGRAPH  COMPANT  V.  HaBBIBI  JoNBS, 

Miati—ippt  Supreme  Court,  April,  189X. 

<«9  Hiss.  6S80 

Tkjbqripb  statotb.— Nom-delitibt  or  KssSAai. 

A  statate  imposing  a  penalty  for  failure  to  tnvnsmit  and  deliver  telegnuns 
promptly  applies  in  eTery  case  where  tiiere  is  an  obligation  and  default, 

A  nifnrMHj.fl  hftving  been  received  for  transmisaion,  the  company  cannot 
oxonse  itself  by  the  fact  that  it  had  no  offioe  at  the  place  of  destination ; 
ix  that  the  telegram  was  not  written  on  one  of  the  company's  blanks ;  or 
that  it  attempted  to  transmit  the  message  by  telephone. 

Appeal  by  defendant  below  from  judgment  of  Circuit 
Court,  Hinds  coauty.  The  important  facts  are  sufficiently 
indicated  in  the  opinion. 

Mayes  A  Harris,  for  appellant. 

M.  M.  McL»od,  for  appellee. 

Campbell,  C.  J.,  delivered  the  opinion  of  the  ooort: 
There  is  no  error  in  the  rulings  of  the  court  on  the  Ixial  of 
this  case,  and  as  the  resnlt  reached  was  not  comj^ained  of 
in  the  Circuit  Court,  but  was  acquiesced  in  for  the  purpose 
ttt  entitling  the  defendant  to  appeal  to  this  court,  and  teet 
the  eorrectness  of  the  rulings  of  the  judge,  we  wiU  m»k  di»- 
tub  it.      We  aasame  that  the  rerdict  is  righ^  Hftoe  ■• 
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motion  was  made  to  set  it  aside,  and  we  find  no  fanlt  with 
the  action  of  the  court  specially  excepted  to. 

The  fact  that  the  message  waq  written  on  paper  other 
than  the  blanks  usually  employed,  made  no  difference, 
since  it  was  received  and  paid  for  as  a  message  to  be  sent ; 
and  the  fact  that  the  company  had  no  office  or  agent  at 
Clinton  is  not  an  excuse  for  failure  to  transmit  and  deliver 
the  message  received  by  its  agent,  and  paid  for  as  such. 
It  was  peculiarly  within  the  apparent  scope  of  the  agency 
of  the  company's  agent  at  Jackson  to  know  to  what  places 
messages  could  be  sent,  and,  having  •  received  the  message 
to  be  sent  to  a  place  where  the  company  had  a  wire,  the 
company  was  liable  for  the  failure  to  transmit  and  deliver, 
according  to  the  contract  with  the  sender. 

If  the  agent  who  received  the  message  for  transmission, 
not  knowing  that  Clinton  was  a  place  at  which  the  company 
did  no  business,  had  sought  the  plaintiff,  on  learning  his 
mistake,  and  had  informed  her  of  it,  and  returned  her  the 
money  paid  him,  a  different  question  would  have  been  pie- 
sented  ;  but  he  did  not  do  this,  and,  recognizing  his  obliga- 
tion to  send  the  message,  did  it  by  telephone,  which  was 
offered  to  be  shown  as  an  excuse  for  the  non-delivery  com- 
plained of.  There  was  no  error  in  excluding  the  proposed 
evidence  of  the  transmission  of  the  message  by  telephone, 
as  its  non-delivery  was  the  cause  of  complaint.  If  it  had 
been  promptly  delivered  to  the  person  to  whom  it  was 
addressed,  all  ground  of  complaint  would  have  been  pie- 
vented. 

The  penalty  prescribed  by  statute  for  failure  to  tnuMBut 
and  deliver  messages  promptly  applies  in  every  case  in 
which  there  is  an  obligation  to  do  these  things. 

Affirmed. 

NoTB.*See  note  to  next  OMfib 


Mm»i»mi'±'i,  1898. 
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WESTiEir  TTnion  Telbobaph  Co.  t.  C.  "D.  Clakex  st  al. 

JSMfwlfipt  SupretM  Court,  Dee,  U,  JMS. 
(71  ISim.  1S7.) 

TZLEOKiPH  STATUTB 

A  stetnte  impoaliig  a  penaltj  npon  telegraph  oompanlea  for  taQnre  to 
"  tmisinit  oorreotlj"  ia  satisfied  by  Bubetantial  aooniaor. 

Action  for  penalty  tor  error  in  telegram.  Appeal  by 
defendant  below. 

Sj/Iees  <ft  Bristow  and  Mayes  A  Barris,  for  appellant. 

Clarke  &  Clarke  and  W.  D.  Anderson,  tor  appellees. 

Cahfbbll,  C.  J.,  delivered  the  opinion  of  the  court: 
Section  4326  of  the  Code  of  1893,  in  embracing  the  require- 
ment to  "  transmit  correctly,"  as  well  as  deliver  messages 
in  a  reasonable  time,  did  not  intend  to  impose  a  pen- 
alty for  a  departure  from  the  exact  terms  of  the  mes- 
sage, where  no  harm  was  done  and  the  message  was  trans- 
mitted  with  snch  substantial  accuracy  as  to  perform  its 
office  and  effect  its  purpose.  If  the  message  transmitted 
and  delivered  mast  be  a  reproduction,  verbatim  et  literatim 
et  punetuatim,  of  that  written  to  be  sent,  or  the  penalty 
denounced  by  the  section  may  be  recovered,  the  statute  is 
needlessly  severe.  No  interest  requires  snch  nicety,  and  it 
may  be  jostly  assamed  that  the  Legislature  had  in  view  not 
only  "reasonable  time"  for  delivery,  bat  reasonable  con- 
formity to  the  terms  of  the  message,  so  as  to  present  it  to 
the  sendee  in  such  terms  as  to  effect  the  purpose  for  which 
it  is  sent.  Where  harm  results,  damage  accrues,  and  the 
statutory  penalty  is  given  ;  but  irliere,  as  in  this  case,  no 
harm  was  done,  an  inadvertent  departure  from  ^eletter  of 
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the  message  does  not  incnr  the  penalty.  The  Legislatnre 
must  have  meant  to  require  to  transmit  correctly  in  sub- 
stance, not  mere  form.  It  had  regard  to  the  thought,  and 
not  the  mere  symbols  of  the  message.  Otherwise,  any 
departure  would  subject  to  the  penalty,  which  would  be 
unreasonable.  Can  it  be  supposed  that  for  changing  my 
signature  or  address  from  Campbell  to  Camel,  or  Campel, 
or  Cambelle,  or  Cawmel,  according  to  the  form  of  writing  it 
sometimes  met  with,  in  a  message  sent  by  me  or  to  me,  and 
promptly  delivered,  and  accomplishing  its  purpose,  and 
doing  no  harm,  the  penalty  would  be  incurred  ?  To  so  hold 
would  impute  to  the  Legislature  a  spirit  of  injustice  and 
cruelty  that  would  seriously  reflect  on  its  attempt  to  legis- 
late in  this  matter  for  the  public  interest  To  limit  the 
operation  of  the  section  as  we  do  is  to  secure  all  by  it  that 
will  subserve  the  interest  of  the  public,  which  is  the  object 
of  the  law. 

The  plaintiff  was  not  entitled  to  recover  the  penalties,  or 
the  cost  of  the  messages,  which  were  transmitted  and 
accomplished  their  purpose. 

Reversed^  and  remanded  far  a  new  trial. 


NOTB. — For  Miasissippi  telegraph  cases  earlier  than  the  two  foregoing, 
■ee  Tol.  8.  p.  685,  note. 

In  W.  U.  Ta.  Co,  T.  HeLaurin,  Miss.  Sup.  Court,  Not.  98,  1893,  held 
that  where  a  mesbage  received  on  Sunday  for  transmiarion,  summoning  an 
attorney  to  appear  in  court  on  Monday  morning,  was  not  delivered  untQ 
Monday  evening,  the  company  is  liable  both  for  the  statutory  penalty 
and  for  special  damages,  whether  or  not  the  sending  of  the  message 
work  of  necessity  wliljii  would  warrant  ite  being  sent  on  Sunday. 


ai.ioo\jVD>i.,  lova, 
CoiuteU  ▼.  Telegra)^  Co. 


Habt  ^Cowsell,  Plaintiff  in  Error,  v.   The  Wkbteeh 
Union  Tem»eaph  Compakt. 

Jfiuourj  Supreme  Court,  Mtmh  $,  iSBt. 
<108  Uo.  4S«.) 

TttUtT  or  TnxaKAK.—  HiaSODSI  STATnrE.— INTKBSTATE  rmmmum. 

The  Miawori  atatote  whioh  impooM  a  penalty  upon  telegraph  oompaalca 

for  failnie  to  tnuismit  meaeagee  promptly  and  impartially,  applies  011I7 

to  tranamiaaioa,  not  to  deliver?  in  another  State. 
It  does  not  violata  the  interstate  commerce  provisionB  of  the  Federal  Con- 

Btitntion. 
Caaea  of  this  suies  ait«d  in  opinion  :  BumM  t.  W.  U.  2W.  Co.,  voL  S,  p. 

tSt;  W.  U.TtL  Co.  t.  flrodteton,  vol.  1,  p.  082. 

Appeal  to  ooart  in  banc,  from  jadgmeat  of  Gircnit 
Coort.  Pettis  county,  awarding  statutory  penalty  to 
plaintiff. 

W.  8.  Shirk,  for  plaintiff  in  error. 

0.  Jt.  Teater,  for  defendant  in  error. 

Bbaos,  J.:  This  canse  is  certified  here  from  the  Kansas 
City  Conrt  of  Appeals  aa  involving  a  constitntional  question. 
The  error  complained  of  is  the  judgment  of  the  Circnit 
Ccait  of  Pettis  county,  sustaining  a  general  demurrer  to 
the  petition,  which  is  as  follows  : 

"Plaintiff,  for  cause  of  action,  states  that  she  is  a  resi- 
dent of  the  city  of  Sedalia,  Missouri,  and  that  the  defend- 
ant  is  a  corporation  organized  and  incorporated  under  the 
laws  of  the  State  of  Missouri,  and  engaged  in  the  business 
of  transmitting  and  delivering  telegraphic  messages  from 
said  city  of  Sedalia  to  other  cities  and  towns  in  this  and  the 
surrounding  States,  among  others  the  city  of  Leavenworth, 
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ID  the  State  of  Kansas.  That  on  the  13th  day  of  Deoembw, 
A.  B.  1689,  she  delivered  to  the  defendant's  agent,  at  its 
office  in  the  city  of  Sedalia,  for  tranemiBsion  to  and  deliv- 
ery at  the  said  city  of  Learenworth,  the  following  message, 
to  wit: 

December  IStb,  Itm. 
Matt  CVmneU,  StAditnf  Btmti  Tour  child  la  dring. 

That,  npon  delivering  said  message  to  defendant's  agent 
at  said  office,  she  paid  the  defendant  theosnal  andcnstom- 
ary  charges  for  sending  and  delivering  the  same,  as  estab- 
lished by  the  rales  and  regnlations  of  defendant,  to  wit, 
the  snm  of  fifty  cents,  and  that  the  defendant,  thn>agh  its 
said  agent,  did  then  and  there  receive  said  message  for 
transmission  and  delivery  to  said  Matt  Connell,  at  the 
Soldiers'  Home,  in  said  city  of  Leavenworth,  and  did  accept 
and  receive  the  aforesaid  charge  for  so  doing  ;  that  it  then 
and  thereupon  became  the  daty  of  the  defendant  to  trans- 
mit and  deliver  said  message  to  the  said  Matt  Conn^ 
promptly,  and  with  impartiality  and  in  good  faith. 

"  Plaintiff  avers  that  the  defendant  did  not  transmit  and 
deliver  said  message  promptly,  but  that  it  n^ligently 
aad  carelessly  failed  to  deliver  said  message  to  the  said 
Matt  Connell  until  the  21st  day  of  February,  1890,  although 
said  Matt  Connell  was,  constantly,  from  said  13th  day  of 
December,  1889,  until  said  21st  day  of  February,  1890,  an 
inmate  of  the  Soldiers'  Home,  in  the  said  city  of  Leaven- 
worth, and  was  well  known  to  its  officers  and  other  inmates, 
and  if  the  defendant  had  at  any  time  made  inquiry  for  said 
Matt  Connell,  at  said  place,  he  would  have  been  imme- 
diately found,  and  said  message  delivered. 

"  Whereupon  plaintiff  says  that,  under  and  by  virtue  of 
the  statutes  of  the  State  of  Missouri  in  such  case  made  and 
provided,  she  is  entitled  to  have  and  recover  from  the 
defendant,  for  its  aforesaid  wrongful  act  in  failing  and 
neglecting  to  transmit  and  deliver  said  message  promptly 
as  aforesaid,  the  sam  of  two  hundred  dollars,  together  witii 
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her  costs  herein  laid  out  and  expended,  and  for  wlu^ih 
plaintiff  prays  judgment. 

Section  2726,  Revised  Statutes  1889,  upon  which  this 
action  is  based,  makes  it  the  duty  of  every  telegraph  com- 
pany 

To  provide  sofBcient  faollitieB  at  aU  its  offices  for  the  diapatch  of  the  bud- 
ness  of  the  publio,  to  reoeiTe  dispatches  from  and  for  other  telephone  or 
telegraph  lines,  and  from  or  for  any  individual ;  and  on  pajrment  er  ten- 
der of  their  usual  charges  for  transmitting  dispatches,  as  established  hf  th* 
rules  and  regulations  of  such  telephone  or  telegraph  line,  to  transmit  the 
same  promptly,  and  with  impartiality  and  good  faith,  under  apenalty  of  two 
hundred  dollars  for  every  neglect  or  refusal  so  to  do,  to  be  recovered  with 
costs  of  suit  by  civil  action  by  the  person  or  company  sending  or  desiring 
to  send  such  dispatch,  one-half  the  amount  recovered  to  be  retained  by  the 
plaintiff,  and  one-half  to  be  paid  into  the  county  public  school  fund  of  the 
county  in  which  the  suit  was  instituted ;  and  the  burden  of  proof  shall  be 
upon  the  company  to  show  that  the  wire  was  engaged  as  the  reason  far 
the  delay  in  transmitting  such  dispatch. 

I.  This  section  is.  in  form  and  substance,  a  i>enal  statute, 
and  subject  to  the  rules  of  construction  which  obtain  in 
resi)ect  of  such  statutes,  and  which  require  that  '^  no  ease 
shall  be  held  to  fall  within  it  which  does  not  fall  both 
within  the  reasonable  meaning  of  its  terms  and  within  the 
spirit  and  scope  of  the  enactment."  Endlich  on  Interp.  of 
Statutes,  p.  2  ;    JBumeti  w.  TeU  Co.,  89  Mo.  App.  S09. 

Another  rule  is  also  to  be  observed  in  its  construction, 
that,  as  such  a  statate  can  have  no  extra  territorial  force, 
it  must  be  presumed  that  the  Legislature  did  not  intend  to 
exceed  its  jurisdiction,  or  design  it  to  operate  beyond  tiie 
territorial  limits  of  its  jurisdiction.  Rorer  on  Interstate 
Law,  p.  148  ;  findlich  on  Interp.  of  Statutes,  section  109. 

Applying  these  rules  to  the  statute  in  question  and  the 
case  in  hand,  the  duty  imposed  upon  the  telegraph  com- 
pany by  this  section  was  to  receive  and  transmit  plaintiJFs 
message  ^'  promptly,  and  with  impartiality  and  good  faith," 
as  soon  as  its  wire  was  disengaged  from  previous  messages; 
for  a  failure  to  discharge  which  duty  the  penalty  sued  for  is 
imposed.  Now,  what  is  the  duty  set  out  in  the  petition  ? 
Not  that  it  was  the  duty  of  the  defendant  to  receive  and 
transmit   the   message,   but  to  transmit   and  deliver  it. 
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Wherein  is  it  charged  that  the  defendant  failed  to  dis- 
charge ita  duty  ?  Not  in  that  it  failed  to  receive  Mid.  ta-ans- 
mit  the  message,  bat  in  "that  it  negligently  and  carelessly 
failed  to  deliver  said  message  to  the  said  Matt  Oonnell 
until  the  2l8t  of  February,  18!>0,"  at  the  Soldiers*  Home  in 
the  city  of  Leavenworth,  in  the  State  of  Kansas. 

The  duty  imposed  by  the  statute  upon  the  defendant  was 
to  receive  plaintiff's  message  at  Sedalia,  Missouri,     and 
transmit  it  over  its  line  to  the  point  of  destination,  assam- 
ing  that  its  line  extended  to  that  point.     It  is  not  chajrcfed 
that  the  defendant  did  not  perform  this  duty  which  it  ivas 
enjoined  by  the  statate  to  perform  at  Sedalia,  Missonri, 
but  that  it  failed  to  discharge  anotherduty,  that  of  deliver- 
ing it  to  Matt  Connel]  at  Leavenworth,  Kansas.     This  fail- 
are  to  deliver  the  message  at  that  point  to  the  person  to 
whom  it  was  directed    may  have  been  an  act  of    negli- 
gence    for    which     the    defendant    might    be    made     to 
respond  in  damages  ;  bat  it  is  not  the  failure  of  dnty  for 
which  the  statute  imposes  the  penalty  sued  for;  conse- 
quently the  petition  did  not  state  a  cause  of  action  on  the 
statute,  and  the  demurrer  was  properly  sustained. 

II.  If  this  constmction  of  section  2725  be  correct,  it  dis- 
poses of  the  caae ;  and,  as  thus  construed,  it  is  not  seen 
how  that  section  impinges  upon  the  power  of  Congress 
under  the  Constitation  to  regulate  commerce  among  the 
several  States.  Its  force  is  wholly  spent  within  the  terri- 
torial limits  of  the  State  upon  a  citizen  of  the  State  in 
requiring  the  performance  of  a  duty  which  that  citizen 
owes  to  the  people  of  the  State,  and  to  commerce  itself,  in 
the  conduct  of  its  business  within  the  State.  It  imposes 
no  burden  upon  this  branch  of  commerce,  throws  no  impedi- 
ment in  its  way,  and  does  not  seek  to  regulate  the  trans- 
mission and  delivery  of  interstate  telegrams  in  any  manner, 
either  within  or  without  its  own  borders.  The  whole  scope 
of  its  provisions  is  to  foster  this  branch  of  commerce  within 
the  borders  of  the  State  by  stimulating  those  engaged  in 
its  condaot  to  the  discharge  of  their  duty  to  the  world  of 
commerce  in  which  it  has  become  such  an  important  factor. 
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It  does  not  enter  the  field  of  regulation,  but  leaves  that 
field  where  the  Constitution  places  it,  under  the  operation 
of  snch  laws  of  Congress  as  may  be  enacted,  regulating  the 
transmission  and  delivery  of  Interstate  telegrams,  and  in 
no  way  encroaches  upon  its  power  in  that  behalf.  The 
State,  in  this  enactment,  neither  taxes,  restricts  nor  regu- 
lates the  transmission  of  interstate  telegrama,  but  it  simply 
attempts,  so  far  as  its  own  citizens  are  concerned,  to  secure 
their  transmission.  This  law  may  aid  and  support,  bat 
never  can  conflict  with,  any  law  that  Congress  or  any  State 
may  pass  on  the  subject,  in  the  interest  of  commerce. 

In  this  respect  this  law  differs  essentially  from  the  stat- 
ute of  Indiana,  which  was  held  {Western  Vhtoti  Tel,  Co, 
T,  Pendleton,  122  U.  S.  347)  to  be  an  invasion  of  the 
province  of  Congress  in  respect  to  interstate  telegrams; 
because,  in  effect,  that  law  attempted  to  regulate  the  mode 
and  order  of  transmission  of  interstate  telegrams,  and  the 
delivery  of  such  dispatches  at  places  situated  In  other 
States,  by  providing  that  telegrams  of  a  certain  character 
should  have  preference  in  transmission,  and  for  the  deliv- 
ery of  all  dispatches,  by  a  messenger,  to  the  person  to 
whom  the  same  were  addressed.  The  statnte  under  con- 
sideration contains  no  such  obnoxious  provisions,  and  it  is 
not  seen  why  it  may  not  well  stand,  notwithstanding  that 
decision,  it  being  therein  conceded  that  the  State,  within 
the  reservation  that  it  does  not  encroach  upon  the  free 
exercise  of  the  powers  vested  in  Congress,  may  make  all 
necessary  provisions  in  respect  of  the  use  of  its  property 
by  a  telegraph  company  within  its  jurisdiction  which  the 
comfort  and  convenience  of  the  community  may  require. 

We  find  nothing  in  the  other  cases  cited  from  the  Uoited 
States  Reports,  or  in  any  case  since  the  one  in  the  122  U. 
S.,  that  militates  against  this  construction  of  section  2736. 

The  judgment  is  affirmed.     All  concnr 
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Matthsw  Connell,  Plaintiff  in  Error,  v.  Thb  Wxstebk 
UwioK  Tklbqraph  Compant, 

JHHDKHStvmiM  Court,  May  16,  U9S, 
(11«  Mo.  84.1 

9>tLl,T  or  TBLBORill.— DAmam.—  MKWTII.  DIBTBna. 

For  mental  dlstNos  alone,  doe  to  the  non-deltveiy  of  a  tel^^m  tttaMag 

in  the  inabUitr  of  the  addreaeae  to  reach  hu  djing  child,  damages  oan- 

not  be  recovered  against  the  telegraph  oompanj. 
Cases ot  this  series  cited  in  opinion:  Bo  Belles.  W.  U.  ZW.  Co.,  toL  1, 

p.  US ;  Qulf,  Ae.  Co.  \.  I.  Levy,  toI.  1,  p.  SSe  ;  Chapman  t.  W.  U.  TA. 

Co.,  toI.  4,  p.  686  ;  Stuart  v.  W.  U.  TA   Co.,  Tol.  2,  p.  T71  ;  W.  XT.  TA. 

Co.  T.  HoU,  vol.  2,  p.  868  ;  Qv^,  Ae.  Co.  y.  MOUr,  vol.  Z,  p.  781 ;  W.  V. 

7W.  Co.  T,  Copper,  vol.  3,  p.  796 ;   W.  V.  TO.  Co.  v.  Broeaehe.  vol.   S.  p. 

616  ;  W.  V.  Tel.  Co.  v.  Simpaon,  vol.  9,  p.  610 ;  W.  U.  TO.  Co.  v.  Adamt, 

vol.  8,  p.  766 ;  «e««  t.    W.  U.  Tel.  Co.,  vol.  3,  p.  640  -.  W.  V.  TeL  Co. 

■V.  Henderaon,  vol.  8,  p.  070;  Ttiompton  v,   W.  U.  Tel.  Co.,  voL  3,  p^ 

7M ;  Ouipnuin  v.  W.  U.  TV.   Co. .  vol.   8,  p.    870 ;   Young  t.    W.  U.    TO. 

Co.,  VOL  8,  p.  734;  Craweon  v.  W.   V.  TeL  Co.,  voL  S,  p.  820 ;  Chose  v. 

W.   U.  Ta  Co.,  vol.  8,  p.  817  i  Weet  v.  W.  U.   IW.  Co.,  toL  2,  p.  688 ; 

JRutteU  V.   W.  U.  TeL  Co.,  vol.  1,  p.  658;  Tgler  v.  W.  U.  3W.  Co.,  post ; 

XeaterY.  W.  V.  TeL  Co.. pott. 

Appeal  by  plaintiff  below  from  judgment  o(  Ciicuit 
Court,  Pettis  county.     Facta  stated  in  opinion. 

Wm.  8.  Shiric  for  plaintiff  in  error. 

Xames,  Holmts  <ft  Krauthoff,  with  Charlet  E.  Teater 
and  O.  H.  FearoTia.,  for  defendant  in  error. 

Gaunt,  P.  J.:  This  is  an  action  for  damages  for  the  n^- 
ligence  of  defendant  in  failing  to  deliver  to  plaintiff  the 
following  telegraphic  message  sent  to  him  by  his  wife : 
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Sbdalia,  Missouri,  Deoembei     ..  1889. 
To  Matt  Oomtttl,  SoldUrt^  Home,  Leaventeorth,  Kantaa:  Your  cuitd  ia 
dying- 

Habt. 

The  plaintiff  alleged  that  his  wife  paid  ttie  onatomary 
cbaige,  fifty  cents,  for  its  transmiBsion,  and  that  he  had 
refonded  that  sum  to  her. 

Plaintiff  then  alleges  that  his  child  died  on  the  twenty- 
foDFth  day  of  December,  1689,  "and  that  if  said  message 
had  been  transmitted  and  delivered  with  any  degree  of  dili- 
gence or  promptness  whatever,  he  would  have  been  able  to 
be  present  with  his  said  child  dariog  its  last  sickness,  and 
at  its  death ;  and  that  by  reason  of  the  great  n^ligenee 
and  carelessness  of  defendant  in  failing  to  deliver  said  mes- 
sage, and  of  being  thereby  deprived  of  being  with  his  said 
child  daring  its  last  sickness,  and  at  its  death,  he  lost 
Dot  only  fifty  cents  paid  for  sending  said  message,  bat  also 
suffered  great  anguish  and  pain  of  mind  and  body,  and  was 
physically  and  mentally  prostrated  when  he  learned  that 
his  chUd  had  died  and  had  been  buried  without  knowledge 
on  his  part  of  its  sickness  and  death." 

He  alleges  that  he  was  an  inmate  of  the  Soldiers'  Home 
from  December  13.  1889,  continuously,  till  February  21, 
1890,  and  by  the  slightest  diligence  he  could  have  beeTi 
'ound.  He  alleges  further  that  he  is  damaged  iu  the  sum 
of  five  thousand  dollars,  for  which  he  prays  judgment. 

On  motion  of  defendaot,  the  Circuit  Court  struck  out  of 
the  petition  the  words,  "Sui  also  suffered  great  anguish 
and  pain  of  mind  and  body,  and  wan  physically  and  men- 
t(Uly  prostrated,  when  he  learned  thai  his  child  had  died, 
and  hod  been  buried  witJtout  knowledge  on  his  part  of  Us 
tickneas  and  death."  This  left  the  action  pending  for  the 
fifty  cents  only  and,  plaintiff  declining  to  amend,  the  court 
sustained  another  motion  to  dismiss  for  want  of  jurisdiction 
of  the  subject  matter  of  the  action. 

The  sole  question  discussed  by  the  appellant  in  this  case 
is  this:  "Where  a  telegraph  company  is  advised  by  the 
■contents  of  a  message  that  great  mental  suffering  and  pain 
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will  oatarally  result  (rotn  ita  neglect- to  transmit  and  deliver 
the  messEtge  promptly,  can  damages  be  recovered  by  the 
sendee  for  such  mental  agony  and  distresa,  caused  by  a 
failare  to  promptly  transmit  and  deliver  ?" 

The  proposifjon,  it  will  be  observed,  relates  simply  to 
damages  arising  from  a  breach  of  contract. 

Prior  to  this  time  there  had  been  but  one  opinion  express- 
ed in  the  decisions  of  this  coart,  and  that  is  clearly  adverse 
to  the  contention  of  the  appellant,  snd  this  is  not  questioned 
by  the  able  counsel  who  represents  the  appellant ;  but  he 
urges  that  inasmuch  as  telegraphy  is  of  comparatively 
recent  origin,  we  should,  in  view  of  the  functions  it  per- 
forms, make  an  exception  in  the  construction  of  the  con- 
tracts made  by  those  engaged  in  it  and  the  damages  which 
flow  from  a  breach  thereof.  That  an  action  for  mental 
anguish  disconnected  with  physical  iajury,  for  tiie  breach  of 
a  contract,  could  not  be  maintained  at  common  law,  with  the 
ningle  exception  of  the  breach  of  a  marriage  contract,  we 
think  is  abnadantly  established.  Wood's  Mayne  on  Dam- 
ages, 75  ;  Lynch  v.  Knight,  9  House  Lords,  577 ;  Walsh  v. 
Railroad,  42  Wis.  23 ;  Wyman  v.  LeaviU,  71  Me.  227 ; 
Wpman  v.  Leavitt,  30  Am.  Rep.  303. 

The  subject  came  under  review  in  this  court  in  Trigg  v. 
Jiailroad,  74  Mo.  147.  In  that  case,  a  lady,  with  two  little 
children,  was  carried  beyond  the  station  to  which  she  was 
traveling.  It  was  not  claimed  that  any  indignity  was 
o£Fered,  or  that  she  suffered  personal  injury.  The  trial 
court  instructed  that  the  jury  might  award  her  damages  for 
the  anxiety  and  suspense  of  mlud  suffered  in  consequence 
of  the  delay  in  reaching  her  destination.  This  court  in 
reversing  the  cause,  said:  "The  instruction  as  to  the 
measure  of  damages  was  erroneous.  Neither  the  anxiety 
and  suspense  of  mind  suffered  by  the  plaintiff  in  conse- 
quence of  the  delay,  nor  the  effect  upon  her  health,  nor  the 
danger  to  which  she  was  exposed  in  ocmseqa^ioe  of  the 
train  being  stopped  an  insutficient  length  of  time,  wne 
proper  elements  of  damage  in  this  case,  as  no  personal 
injury  was  received  by  the  plaintiff  and  no  circamst&ncee 
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of  aflgraTation  attended  the  wTODgfoI  act  complaiDed  of.  If 
the  anxiety  andsaspeose  of  mind  suffered  by  the  plaintiff 
in  eonmqnence  of  the  delay  in  this  case  is  a  groand  of 
recOTery,  similar  sospenae  and  anxiety  of  mind  wonld  be  an 
equally  good  ground  of  recovery  in  a  case  where  a  railroad 
toain  should  wrongfully  stop  to  take  on  a  passenger.  The 
general  role  is  that '  pain  of  mind  when  connected  with 
bodily  injury,  is  the  subject  of  damages  ;  but  it  must  be  so 
connected  in  order  to  be  included  in  the  estimate,  unless  the 
injury  is  accompanied  by  circumstances  of  malice,  insnlt  or 
iiiumanity.' "  Citing  Pierce  on  Railroads  (ed.  1881), 
802  ;  Sailroad  v.  Bimey,  71  111.  391. 

The  authority  of  this  case  has  never  been  questioned  by 
the  coorts  of  this  State,  to  our  tuiowledge.  The  rule 
announced  is  in  strict  harmony  with  that  of  the  courts  of 
last  resort  in  our  sister  States,  until,  in  1881,  the  Supreme 
Court  of  Texas,  in  8o  JBelle  t.  2W.  Co.,  55  Tex.  308,  an- 
nounced the  doctrine  that  the  sender  of  a  social  telegram 
conld  recover  for  the  mental  anguish  caused  by  dday  in  its 
delivery. 

The  authorities  relied  upon  by  the  Supreme  Court  of  Texas 
in  that  case  were  actions  for  physical  injuries,  in  which  the 
mental  agony  formed  an  inseparable  part,  a  doctrine  never 
questioned  in  this  State  since  Porter  v.  Railroad,  71  Mo. 
66.  The  learned  commissiouer  who  prepared  the  opinion 
did  quote  a  suggestion  of  the  authors  of  Shearman  and 
Redfleld  on  Negligence  to  the  effect  that  they  thought 
such  an  action  ought  to  lie,  but  they  did  not  claim  that 
a^y  court  in  this  country  or  England  had  previously  sus- 
tained their  view.  The  Texas  case  has  been  followed  in 
that  State  in  a  great  number  of  cases,  and  has  been  adopted 
in  Indiana,  North  Carolina,  Kentucky,  Alabama,  and  Ten- 
nessee. 

On  the  other  hand,  this  new  departure  has  been  vigor- 
oosly  assailed  and  denied  by  the  Supreme  Courts  of  Mis- 
risflippi,  QeoTgia,  Kansas,  and  in  Dakota,  and  in  ia  most 
luminone  dissenting  opinion  by  Judge  Lubtoit,  of  the 
8Q|a«me  Court  of  Tennessee,  now  judge  of  the  United  States 
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Circnit  Court  for  the  sixth  circuit,  in  which  Folkes.  jndge, 
concurred.  The  majority  of  the  Supreme  Coart  of  Tenues- 
see  do  not  go  to  the  leagth  conteuded  for  by  the  appellant 
here.  Tho  majority  lay  great  stress  upon  the  fact  that  by 
virtue  of  a  statute  in  Tennessee,  a  cause  of  action  is  given 
to  the  aggrieved  party  for  damages  for  failure  to  deliver 
any  messaf^.  Hence  they  argue  tliat  as  the  party  has  the 
right  to  some  damages  by  virtue  of  the  statute,  they  con- 
clude they  may  add  the  anguish  of  mind  as  an  element  It 
is  impossible  to  escape  the  feeling  that  the  very  able  judges 
were  resorting  to  a  fiction  to  justify  them  in  supporting  the 
action.  The  case  of  So  SeUe  t.  Td.  Co.,  65  Tex.  310,  has 
been  nowhere  mora  flatly  repudiated  than  by  the  Supreme 
€onrt  of  Texas  itaelf  in  JRaitroad  t.  JOevy,  59  Tex.  663. 

Judge  Statton,  in  an  able  and  lucid  discussion  of  tiie 
authorities,  demonstrates  that  "  the  cases  in  which  damages 
have  been  allowed  for  mental  distress  will  be  found  to  be 
isaaea  in  which  the  mental  distress  was  the  incident  to  a 
bodily  injniy  suffered  by  the  distressed  person,  or  cases  of 
injury  to  reputation  or  property  in  which  pecuniary  damage 
was  shown,  or  the  act  such  that  the  law  presumes  some 
damage,  however  slight,  from  the  act  complained  of.  They 
are  not  cases  in  which  the  bodily  injury  or  other  wrong  was 
suffered  by  one  person  and  the  mental  distress  by  another." 

The  reasoning  of  the  Supreme  Court  of  Tennessee,  that 
because  the  Code  gave  an  action  for  some  damages  that 
opened  the  way  to  add  damages  for  mental  distress,  is,  we 
think,  at  complete  variance  with  onr  own  decisions.  In 
this  State  we  have  a  damage  act  which  gives  a  right  of 
action  where  death  has  resulted,  and  similar  statutes  exist 
in  most  of  the  States. 

TheconstractioD  placed  upon  these  statutes  has  been  that 
DO  relative,  save  those  named  in  the  statute,  can  recover  at 
all,  and  do  recovery  as  a  solatium  for  mental  suflering  is 
allowed,  where  not  expressly  given  by  the  statute.  Field  on 
Damages,  498;  Porter -v.  Jiailroad,  71  Mo.  66;  Parsojuv. 
Jlailroad,  94  Mo.  286 ;  Schaub  v.  Railroad,  106  Mo.  74. 

But  it  is  said  damages  for  injury  to  the  feelings  have 
always  been  allowed  in  actions  founded  upon  a  breach  of 
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promise  to  marry,  and  this  is  true  in  tLIs  as  in  other  States. 
Wilbur  T.  Johnson,  68  Mo.  600  ;  Bird  v.  Thompson,  96  Mo. 
424  ;  bat  it  has  always  been  regarded  as  an  exception  to  the 
rule.  In  this  action,  plaintitfs  pecuniary  loss  forms  an 
important  element  The  action  is  of  uommon  law  origin, 
and  at  common  law,  the  husband,  on  marriage,  became 
liable  for  the  wife's  debts,  and  for  support  in  a  manner  and 
style  commensurate  with  his  own  sociiil  standing,  and  evi- 
dence of  his  station  in  life  and  financial  condition  has 
alwai/s  been  admitted.  Wilbur  v.  Johnson,  supra.  As 
wns  well  said  by  Coopkr,  judge,  in  Hogers  v.  Tel.  Co.,  68 
Mi33.  748 :  *'  This  action,  though  in  form  one  for  the  breach 
of  contract,  partakes  in  several  features  of  the  character- 
istics of  an  action  for  the  wilful  tort,  and,  though  the 
damages  recoverable  by  the  plaintiff  for  mental  suffering 
are  spoken  of  as  compensatory,  the  fervent  language  of  the 
courts  indicates  how  shadowy  is  the  line  that  separates 
them  from  those  strictly  pecuniary."  Ha/rrison  v.  Swift, 
13  Allen,  144 ;  Kurtz  v.  JTrank,  76  Ind.  696 ;  Thorn  y. 
Knapp,  42  N.  T.  475  ;  Coryell  v.  Colbaugh,  1  N.  J.  L.  77. 
*'  Kspecially  those  cases  in  which  evidence  of  seduction  ia 
aimitted  to  ascertain  the  damages." 

''  So  much,  indeed,  does  the  motive  of  the  defendant 
enter  into  the  question  of  damages,  that  in  Johnson  v. 
Jenkins,  24  N.  Y.  262,  he  (the  defendant)  was  pennitted  to 
give  in  evidence,  in  mitigation  of  damages,  the  fact  that  he 
refused  to  consummate  the  marriage  because  of  the  settled, 
opposition  of  his  mother,  who  was  in  infirm  health." 

These  considerations  suf&ciently  indicate  the  reasons  that 
actuated  the  courts  to  make  this  exception.  Few  preced- 
ents for  this  action  will  be  found  where  the  defendant  was 
impecunious.  The  learned  counsel  has  collected  various 
other  cases  in  which  mental  anguish  was  recognized  as  an 
element  of  damage,  and  concludes  with  the  query,  if  allowed 
in  these,  why  not  in  this  action  ? 

Let  D3  consider  these  in  the  order  of  his  brief. 

Aasault  and  battery.  Under  this  head  is  cited  the  case  of 
VOL.   IV — 48. 
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proof  of  some  service  by  the  daaghter  has  been  invariably 
required  to  sustain  it,  and  the  same  mle  ia  rigidly  adhered 
to  in  Magee  t.  Holland,  37  N.  J.  li.  80,  to  whi^  we  are 
cited  by  connsel,  for  the  forcible  abdnction  of  a  dauf^hter. 

In  the  case  of  enticing  away  a  daaghter,  we  are  referred 
to  Stotoe  T.  HeytDOod,  7  Allen,  118.  The  court  permitted 
damages  for  mental  suffering  on  the  express  ground  that  it 
was  a  wilfnl  injury,  and  declined  to  say  whether  such  dam* 
ages  could  ever  be  recovered  for  negligence  alone,  as  in  the 
case  at  bar.  This  case  illustrates  the  greatest  difficulty  in 
estimating  damages  for  mental  suffering.  Jadge  Metoalp 
says:  "Mental  enffering  «  «  «  cannot  be  measured 
aright  by  outward  manifestationfl;  for  there  may  be  ashow 
of  great  distress  where  little  or  none  is  felt.  And  great 
distress  may  be  concealed  and  borne  in  silence  with  an 
apparently  quiet  mind.    At  inquieto  saepe  timulatur  quies. 

And  we  nowhere  find  that  any  other  evidence  of  mental 
suffering,  besides  that  of  the  injury  which  was  the  alleged 
cause  of  the  action,  was  ever  before  admitted."  The  conrt 
reversed  the  case  because  the  trial  conrt  permitted  evidence 
tending  to  show  plaintiff  suffered  from  pain  and  anxiety 
of  mind. 

It  is  hardly  necessary  to  add  that  in  a  case  of  libel  or 
slander,  if  the  words  are  not  actionable  per  se,  special  dam- 
ages must  be  alleged  and  proved.  When  they  are  action* 
able  par  se,  they  are  so  construed  because  of  their  evident 
tendency  to  degrade  the  citizen  in  the  estimation  of  his 
Heighbors,  and  in  both  cases  they  are  malicious. 

We  have  now  gone  through  the  list,  and  we  find  in  none 
of  them  any  reason  for  adopting  the  mle  that,  for  the  mere 
negligent  failure  to  comply  with  a  contract,  damages  may 
be  recovered  on  jthe  sole  ground  of  injured  feelings,  when 
the  plaintiff  has  suffered  no  physical  injury.  The  law  np 
to  this  time  has  essayed  to  protect  the  person  and  property 
of  the  individual.  All  the  cases  cited  are  based  upon  this 
I^inciple.  Keputation  is  included  in  the  person.  Johnton 
T.  Brmdttrett  Ob.,  87  Qa.  79. 

Ihs  damages  daimed  in  this  action  oaonot  be  allowed  as 
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exemplary  damages.  The  Texas  ooart  in  one  case  did  so 
hold,  but  afterwards  repudiated  it  Stuart  t.  ZW.  Co.,  86 
Texas,  680. 

But  we  do  not  think  that  the  conrts  of  England  and  of 
this  conntry,  prior  to  1881,  were  rejecting;  actions  like  this 
oa  a  mere  arbitrary  aasnmption  nnanstained  by  reaaon.  A 
doctrine  which  has  passed  so  long  nnchallenged  by  the  great 
jarista  who  hare  adorned  the  bench  of  oar  State  and  Federal 
courts,  is  not  to  be  lightly  discarded  at  the  behest  of  in- 
genioua  and  able  counsel. 

The  law  is  and  ought  to  be  more  stable  than  this.  It  has 
long  been  the  boast  of  common  law  writers,  that  the  com- 
mon law  waa  a  system  founded  on  reason,  and  one  of  its 
maxims  has  ever  been,  that  when  the  reason  upon  which  a 
law  was  based  ceased,  the  law  itself  ceased.  Speaking  for 
ourselves,  we  are  satisfied  that  the  common  law  denying  an 
action  for  mental  distress  alone  was  founded  upon  the  best 
of  reason  and  an  enlightened  public  policy. 

And  we  question  if  the  real  reasons  were  ever  more 
clearly  and  satisfactorily  stated  than  by  Judge  liDBTOH, 
which  we  adopt : 

"  The  reason  why  an  independent  acti<Hi  for  such  damages 
cannot  and  ought  not  to  be  sustained  is  found  in  the  remote- 
ness of  snch  damages,  and  la  the  metaphysical  character  of 
such  an  injury  eonsidered  apart  from  physical  pain.  Soch 
injuries  are  generally  more  sentimental  than  substantial. 
Depending  largely  upon  physical  and  nervoos  condition, 
the  snfFering  of  one  under  precisely  the  same  drcnmstanoes 
would  be  no  test  of  the  suffering  of  another.  Vague  and 
shadowy,  there  is  no  possible  stand&td  by  which  such  an 
injnry  can  be  justly  compensated,  or  even  approximately 
measured.  Easily  simulated  and  impossiblal  to  .disprove, 
it  falls  within  all  iba  objections  to  specnlatiTe  damages, 
whicb  are  univuvally  excluded,  because  ot  their  unoertmin 
character.  That  damages  so  imaginary,  so  metaphysical, 
so  sentimental,  shall  be  aseertained  and  assessed  by  »  jnry 
vithjualnesg,  not  by  way  of  punishment  to  the  defendant, 
but  as  mere  oompensatioa  to  the  plaiotifl,  is  not  to  be  ex- 
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pected.  Tliat  the  grief  niitiiral  to  the  Jeath  of  a  loved  rela- 
tive shall  be  separated  from  the  added  grief  and  anguish 
resulting  from  delayed  information  of  such  mortal  illness 
or  death,  and  oompenfiation  given  for  the  latter  only,  is  the 
task  imposed  by  the  law,  as  determined  by  the  majority. 
*  *  •  It  is  legitimate  to  consider  the  evils  to  which  snch 
a  precedent  logically  leads.  Upon  what  sound  legal  con- 
siderataons  can  thia  court  refuse  to  award  dama^ea  for  in- 
jory  to  the  feelings,  mental  distress  and  humiliation  where 
such  injary  reaults  from  the  breach  of  any  contract?  Take 
the  caae  of  a  debtor  who  agrees  to  return  the  money  borrowed 
on  a  certain  day,  who  breaches  his  agreement  wilfully 
witb  knowledge  that  aach  breach  on  his  part  will  probably 
reialt  in  the  financial  nuo  and  dishonor  of  hia  diaappointed 
creditor.  Why  ehi^l  not  such  a  debtor,  in  addition  to  the 
drt>t  and  the  iotereet,  also  compensate  his  creditor  for  this 
min,  or  at  least  for  his  mental  saff erings  ?  *  *  *  Upon 
what  princi[4e  can  we  longer  refuse  to  entertain  an 
aetioB  for  uijared  feelings  consequent  npon  the  nse  of 
abnire  and  defamatory  langaage  not  charging  a  crime  or 
raaoltiBginspetHal pecuniary  damages?  Mental  distfew  is 
or  may  be  fii  some  cases  as  Ireal  as  bodily  pain,  and  it  as 
eartainly  reeolts  from  language  not  amounting  to  an  impn< 
tation  of  crime,  yet  snch  actions  have  always  been  dis* 
missed  as  not  aathorized  by  the  law  as  it  has  come  down  to 
OS,  aoA  as  it  has  been  for  all  time  administered." 

Why,  if  this  mle  is  to  become  the  law  of  this  State  in 
i^ard  to  this  oontract,  shall  it  not  apply  to  all  disappoiat- 
raents  and  mentftl  anfferings  caused  by  delays  in  railroad 
trains  ?  Tel^raph  companies  are  common  carriers,  so  are 
railroad  companies,  and  yet  this  court  in  the  Trigg  case 
held  the  company  not  liable  for  mental  anguish  as  an  inde> 
pendent  canse  of  action  for  a  mere  act  of  negligence. 

A  strailar  conclosion  was  also  reached  in  the  United 
States  Circnit  Coort,  for  the  fourth  circoit,  in  Wilcax  T. 
HailToad,  S2  Fed.  Sep.  904,  where  the  plaintifl  made  a 
apedid  oontract  for  a  train  to  take  him  to  the  bedside  of  a 
sick  parent.    The  coort  held  that  the  trouble    of   mind 
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caased  by  the  delay  at  a  railroad  statton  could  not  be  made 
the  basu  of  an  action,  saying:  "But  we  know  of  bo 
decided  ease  which  holds  that  mental  pain  alone,  onat- 
tended  by  injury  to  the  person,  caused  by  simple  negH- 
genoe,  can  sustain  an  action.  The  plaintiff  was  the  subject 
ot  two  mental  pains,  one  for  the  condition  of  the  sicfc 
{MtBon,  the  other,  from  the  delay  at  the  station,  the  latter 
oaly  being  the  subject  of  this  action.  It  cannot  be  pre- 
tended  that  danages  from  the  latter  cause  of  '  anxiety ' 
and  'suspense,'  uncertain,  indefinite,  nndeflnable.  unascer- 
tainable,  dep«ident  so  largely  on  the  peculiar  temperament 
of  the  person  suffering  the  delay,  was  in  the  contemplation 
at  GhB  defendant  when  it  entered  into  the  contract." 
Orijftn  y.  Ooiver,  18  N.  T.  489  ;  TOegraph  Co,  r.  HaU, 
194  U.  8.  444.  Bot,  as  before  said,  if  we  establish  the  rule 
as  to  cme  common  carrier  or  private  person,  with  what  sort 
4^  oonsistency  can  we  refuse  to  extend  it  to  all?  The 
ooarts  of  Texas  have  already  spoken  of  a  similar  case  as 
**  intolerable  litigation." 

We  see  no  reason  for  making  this  innovation  or  excep- 
tion. The  Legislature  has  imposed  a  penalty  for  each 
infraction  of  its  duty  in  delaying  a  message,  and  it  seems 
▼«y  clear  to  us  that  if  it  is  to  become  the  policy  of  tiie 
State  to  adopt  this  new  rule,  the  Legislature  and  not  this 
court  should  do  it. 

The  common  law  has  always  attempted  to  deal  with  the 
citizen  and  his  rights  and  wrongs  in  a  practical  way,  and 
the  declared  object  of  awarding  damages  is  to  give  com- 
pensation for  pecuniary  loss.  The  right  in  a  civil  action  to 
inflict  punishment  by  way  of  punitory  damages  has  been 
ably  controverted.  The  allowance  of  damages  for  wounded 
feelings,  when  they  are  the  concomitant  or  result  of  a 
physical  injury  is  placed  rightfully  on  the  ground  that  the 
mind  is  as  much  a  part  of  the  body  as  the  bones  and 
muscles,  and  an  injury  to  the  body  included  the  whole  and 
its  effects  were  not  separable,  but  the  experience  of  every 
judge  and  lawyer  teaches  him  how  unsatisfactory  in  these 
personal  injury  casee  are  the  verdicts  of  juries.    They  are 
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utterly  inaonobtent,  and  the  eoartB  do  not  attempt  to 
juBlify  these  inoonsicitencies  upon  mmj  other  theory  than 
that  it  id  the  sole  proTince  of  the  jury  to  fix  the  amoimt. 
The  result  is  that  in  nearly  every  api>eal  that  reaches  this 
court,  one  ground  for  reversal  is  the  excessive  damages 
awarded.  And  tiie  right  of  this  court  to  int^ere  at  all  cm 
this  ground  is  seriously  challenged.  It  is  no  uncommon 
thing  to  have  the  api>ellee  voluntarily  enter  a  remiUitur  ts 
save  his  verdict  from  the  charge  of  i>assion  <Hr  prejudice. 

Under  the  circumstances,  is  it  wise  to  venture  ux>on  the 
far  more  speculative  field  of  mental  anguish,  without  guide 
and  without  compass  ?  We  think  not.  We  have  examined 
the*casesin  the  courts  of  Kentucky,  Indiana,  Tennessee,  Ala- 
biuna  and  North  Carolina.  They  are  all  based  upon  the  So 
RMe  case,  in  66  Tex.,  which  we  have  shown  stands  ui)on 
no  previous  adjudication,  but  is  opposed  by  the  Le(oy  case 
in  SO  Tex.,  which  to  our  minds  completely  refutes  it.  The 
cases  holding  this  view  are  Stuart  t.  TeZ.  Co^  86  Tex.  080; 
BaUro€$d  r.  Wilson,  69  Tex.  739  ;  TeL  Co.  r.  Cooper,  71 
TsK.  SOT ;  IteZ.  Co.  r.  Broesehe,  72  Tex.  664 ;  TeL  Co.  r. 
Simpoonj  73  Tex.  423 ;  TeL  Co.  r.  Adams,  76  Tex.  631 ; 
Wadsworth  r.  TeL  Co.,  86  Tenn.  696 ;  Beese  r.  Tel.  Co., 
193  Ind.  294 ;  Beatleyy.  Td.  Oe.^  39  Fed.  Bep.  181 ;  TeL 
Co.  "W.  Minderson,  89  Ala.  610 ;  Thompoon  r.  Td.  Co., 
166  If .  0.  648  ;  Chapman  w.  TeL  Co.,  13  S.  W.  Bep.  880 ; 
Young  r.  Td.  Co.,  107  N.  C.  370 ;  Thompson  on  Elec- 
tricity, sec.  378,  and  cases  cited. 

The  cases  opposing  this  view  are  notably  the  dissenting 
opinion  of  Judge  Lubton  in  86  Tenn.  696  ;  Chapnuin  r. 
TO.  Co.,  16 S.  E.  Bep.  901 ;  ^Chapman  v.  Td.  Co.,  39  Ameri- 
can and  English,Corporation  cases,  667,inwhich'Judge  Lump- 
kin, of  the  Supreme  Court  of  Georgia,  reviews  all  the  cases 
iula  most  admirable  tone  and  with  great  clearness :  Wilcox  v. 
Jiailroadj  Cir.  Ct.  of  App.  (Fourth  Cir.),  62  Fed.  Bep.  664 ; 
Craweon  r.  Td.  Co.,  47  Fed.  Bep.  644 ;  Chase  r.  Td.  Co., 
44  Fed.  Bep.  644,  where  all  the  authorities  are  cited ;  Wesi 
r.  Td.  Co.,  39  Kan.  93 ;  RusseU  r.  TeLCo.,  3  Dak.  316 ;  Tel. 
€o.  V.  Rogers  J  68  Miss.  748 ;  Lynch  v.  KnigM^  9  House  of 
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Lords  677;  Victoria's  Jtailvay  Commissioneri  v.  James 
CouUat  and  Mary  GouUat,  L.  R.  13  App.  Cases,  238; 
Tifiw  w.  TeL  Co.,  54  Fed.  Sep.  034  ;  Kester  r.  Tti,  Co., 
Tatt,  Judge,  66  Fed.  Rep.  608. 

'We  are  folly  aware  tliat  the  plaintiff's  claim  appeals 
strongly  to  the  sensibilities,  bat  to  adopt  that  view  we  most 
eitiier  be  guilty  of  adoptin;;  oaa  rale  of  damages  for  one 
class  of  common  oanien,  and  the  breach  of  th«r  contracte, 
or  we  must  conclude  that  all  of  onr  predeeesBors  in  the 
great  common  law  courts  were  at  fault,  and  henceforth 
repudiate,  not  only  their  utteranoea  but  our  own,  on  Hob 
subject,  and  this  we  have  no  inclination  to  do.  We  prefer 
to  travel  yet  awhile  svper  antiquas  ■»ias. 

If,  in  tiie  evolntion  of  socie^  and  l^e  law,  this  innovn- 
tiou  should  be  deemed  necessary,  the  Leg^lature  can  be 
safely  trusted  to  introdnce  it,  with  those  limitatioaa 
and  safeguards  which  will  be  absolutely  necessary,  judging 
from  the  variety  of  cases  that  have  sprung  up  sinoe  Ute 
pnHnulgation  of  the  Texas  case. 

Onr  conclosioQ  is,  the  judgment  should  be  and  is  affirmed. 
All  concur. 

IfoTB.— TUaoaMtaflited  lB<SumM«i:ftdd  ▼.  IF.  [7.  7VL  CSo.,  }Mwt  8m 
vol.  8,  p.  7U,  note. 


Hie  ftJlowing  we  twrnionuida  of  telegn,^  eases,  other  ttttn  the  bm* 
foregoing,  decided  in  MiHoari : 

Bataettv.  W.  U.  7U.  Ob.,  St  X-oafa  Coortof  Anwata,  UHoh  8,  IMS  (48 
App.  566). 

If  a  telegraph  oonpanr  reoeivee  «  message  for  toansmissfoii  on  Svada^ 
tet  (ails  to  send  ii,  the  sender  need  not,  in  an  action  for  the  atatatorj' pot- 
alty,  aver  that  the  eendins  of  the  message  was  a  work  of  nsosvdtr  at 
oharitr-  The  componj  most  allege  and  prove  the  taots  neceasaiy  to 
excoM  itself. 

Bmith'FraefT  Boot  A  Shoe  Co.  v.  W.  U.  ZU.  Co.,  Eansas  CStj'  Cotut  of 
Appeals,  April  4, 1S02  (40  App.  90). 

The  Btip^ation  in  a  telegraph  blank  limitii^  the  time  to  present  eUoas 
for  dam^^,  upheld  as  reasonaUe ;  it  appearing  ihat  the  plaintiff  knew 
within  the  time  limited  of  the  delar  and  ooosequent  damafe,  or  with  ordi- 
nary diligence  could  have  known. 


Connell  ▼.  1U«gnph  Go. 

Mmttgomery  t.  1^.  U.  TeL  Co.,  Eanau  Citj  Conrt  of  Anptftls,  Jniw  18. 
1899  OW  App.  Ml). 

SftMe  IB  abort  M  to  TMSonkbleiiceB  of  time  limit. 

"Anj  oUim  "  in  the  blmnk  inolndes  aotioii  foi  penaltj. 

Seed  T.  W.  U.  TeL  Co.,  Euish  Cttr  Court  id  Appeftte,  Oet.,  18tt  9* 
A|(p.l«eq. 

It  ftppearing  to  the  oourt  that  queetlotu  arooe  inTolving  the  oonstmotioa 
af  the  intetstate  oommeroe  provision  of  the  Fedenl  Conatltntlon  and  the 
poet-Toads  aot  of  Congran.  which  wm  without  the  jurisdiction  of  the 
OMut,  the  OMe  waa  oertlfled  to  the  Supreme  Court  to  determine  thoae 
qneetdona. 

Ttte  action  was  for  damages  for  negligence  in  transmitting  a  telegram. 

Leey.  W.  U.  TeL  Co.,  St.  Louis  Court  of  Appeals,  Nor.  93,  ISBB  (fil 
App.  875). 

Where  the  telegram  relates  to  the  buBineaa  of  the  addresMe's  emplojer, 
which  fact  is  not  disoloaed  to  the  oompan^,  the  right  of  action  is  in  the 
addfeesee. 

Dudley  t.  W.  U.  TeL  Co.,  Kanau  CItj  Court  of  Appeals,  Hay  32,  ISH 
(M  App.  «1). 

The  penalty  imposed  by  eection  3T2G,  R.  8.,  ISBS,  for  f&ilnre  to  transmit 
messagee  promptly,  and  with  impartiality  and  good  faith,  applies  to  trasa- 
Boiasion  only,  not  to  deliTery. 

Newman  t.  W.  V.  TeL  Co.,  St.  Louie  Court  of  Appeals,  Hay  S8,  18S8 
(H  App.  484). 

The  sender  of  a  message  cannot  recover  for  mental  distren  <nily. 

MIUU  R.  Smith  y.  W.  V.  Tel.  Co.,  Kansas  Qty  Court  of  Appeals,  Jan.  S 
and  Harofa  S6, 1894  (57  App.  S5S). 

In  an  action  to  recover  the  Btotutory  penalty  for  delay  of  a  telegram.  If 
from  all  the  evidence  it  appeara  that  the  wires,  inetnunents  or  electrio 
apparatus  of  the  defendant  along  the  line  of  transmiaaion  of  the  telegram 
were  not  in  working  order,  and  that  not  knowing  this  the  operator  at  the 
transmitting  office  made  proper  attempts  to  transmit  the  message  and 
could  not  do  BO  by  reason  of  such  break  in  the  servioe,  so  that  the  operator 
at  the  receiving  office  could  not  know  of  the  call,  the  prima  facie  proof  of 
negligence  due  to  the  fact  of  long  delay  in  transmission  is  overcome. 

The  statute  making  it  the  duty  of  a  telegraph  agent  to  notify  seudeTS  of 
■iMaagea  if  the  line  is  not  in  working  order  does  not  apply  if  such  faot  la 
not  and  cannot  be  known  to  the  agent. 

EendaU  v.  W.  V.  TeL  Co.,  Kansas  City  Court  of  Appeals,  Jan.  |99,  16»4 
(MApp.  193). 

A  delay  of  twelve  houn  In  the  transmlHsion  and  delivery  of  a  meanga 
which  Aonld  have  been  delive>^  within  4S  minutes,  raises  a  premimptioB 
•I  ne^igence. 

Bixtr  days  claim  clause  in  a  tdegraph  blank  <■  reasonable  and  valid.    Tha 
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failure  to  oomplj  with  it  is  aa  affirmatiTe  defense  in  an  action  fer  tiM 
Jtatutory  penidty. 

Wood  T.  W,  U.  TeL  Co.,  St.  Louis  Conn  of  Appeals,  Nov.  7,  1894  (9t 
App.  886). 

The  statutory  penalty  attaches,  though  the  failure  to  transmit 
deliver  was  not  due  to  partiality  or  bad  faith. 

The  complaint  must  allege  ddivery  for  transmission  at  an-  oflSoe  e< 
-^cmpanj 


Paoqio  Tblegraph  Company  v.  John  L  TTndbbwood. 

Ndn^uHea  /Bfupreme  Courts  June  £9, 189S. 
ijn  Neb.  816.) 

EsBOB  nr  TBLBaBAiL^LDaxiiia  tdib  to  pbibbnt  olaiii, 

« 

fSead-note  by  the  court): 

*ne  legal  status  of  a  telegraph  company  is  practically  that  of  a  commeB 
carrier  of  intelligence  for  hire,  and  such  company  is  bound  to  ocNrrectly 
and  promptly  transmit  and  deliver  messages  intrusted  to  it,  and  cannot 
by  contract  relieve  itself,  either  in  whole  or  in  part,  from  liability  for 
injury  or  loss  resulting  from  its  own  negligence. 

A  telegraph  company  had  printed  on  its  message  blanks :  "  The  company  witt 
not  be  liable  for  damages  in  any  case  where  the  claim  is  not  presented  im 
writing  within  sixty  days  after  sending  the  message."  Held^  an  attempt 
on  the  part  of  the  telegraph  company  to  limit  its  liability:  that  this 
clause,  if  regarded  as  a  contract,  was  without  consideration,  unjust* 
unreasonable,  and  violative  of  section  13,  chapter  80a,  Compiled  Statatea. 

•  Oases  of  this  series  cited  in  opinion :  Tyler  v.  W,  U.  TeL  Co.,  voL  1,  pw  14 ; 
W.  U.  Tel.  Co.  T.  Oraa,  voL  2,  p.  575 ;  GiUU  v.  W.  U.  TeL  Cb.,  id.,  p. 
841 ;  Johneon  t.  W.  U.  TeL  Co.,  id.,  p.  86d;  W.  I7.  2U.  Oe.  t.  LomgwiU. 
id.,  p.  888. 

CoMMissiONBBs'  decisioB.    Appeal  by  defendant  below 
from  judgment  of  District  Coort^  Lancaster  ooim^.    Facts 
stated  in  opinion. 

Marquette,  Deweeee  dtffaU^  for  plaintiff  in  enoi; 

Charles  B.  Magoan^  contra. 
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Tfll^nph  Oo.  ▼.  Unddcwood. 


BAfli.ir,  0.:  John  Underwood  saed  the  Pacific  Telegraph 
Oompanj  in  the  Bifltrict  Conrt  of  Lanoa«t«r  couDty.  The 
Imets  involved  ui  the  case  are  substantially :  Underwood 
lived  in  linooln,  Nebraska.  He  had  acme  hoosehold  goods 
in  Biohmond,  Indiana.  He  desired  these  shipped  to 
lincoln,  and  wrote  to  one  lAwrence,  at  Richmond,  asking 
the  rate  on  goods.  Lawrence  delivered  to  a  telegraph  com- 
pMiy  at  Richmond  the  following  dispatch : 

Richmond,  Indians,  Jnlf  9, 188S. 
To  JMte  /.   Unierwood,  Uneoln,  N«bra$ka :  Bate,  aeventy-aix  d<dlan 
par  <mx ;  91.09  per  hnndred  loosl. 

lb  L.  LawxkhcK 

This  telegram,  when  delivered  to  Underwood,  read; 

"  EiOHHOKD,  Indians,  Jnlf  9,  ISSe. 
SbJWbMj.  Uitdtinoood,  LintobtfNebraika:  B^te.twentjHixAo'Qamper 
war  i  91.09  pec  handled  looal. 

T.  L.  Lawbbmob.'' 

Underwood,  relying  npon  the  correctness  of  this  telegram 
as  delivered,  ordered  his  goods  shipped  as  a  car  lot,  and  on 
tkeir  arrival  at  Lincoln  was  obliged  to  pay  (76  freight.  He 
toooght  this  suit  to  recover  the  difference  between  the  $76 
and  936. 

nta  tel^;raph  company  defended  on  three  grounds : 

1st.  That  tke  mistake  in  the  telegram  was  made  on 
uiother  lina : 

ted.  That  Underwood  did  not  present  his  claim  for  dam- 
ages to  the  tel^^ph  company  within  60  days  after  the  date 
ot  the  telegram : 

9tA,  That  Underwood  was  not  damaged  by  ^e  mistake. 
'"  There  was  a  verdict  and  jadgment  for  Underwood,  and 
the  telegraf^  company  brings  the  case  here  for  review. 

The  first  error  assigned  is  that  the  court  etred  in  admit, 
ting  in  evidenoe  ana  ,tclegram  as  it  originally  started  from 
Kchmond,  for  tha  reason  that  it  is  a  different  tme  from 
that  sst  o«t  in  the  pstkion.  On  looking  iato  the  nooti, 
ws  itad  ihs*  UBdsrwMiA  sWas  Itet  the  tslsgimph  flo«pa^ 
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delivered  to  Mm  a  telegram  which  read  ^*  twenty -six  dollaiv 
per  car,"  but  he  avers  that  this  telegram,  as  originally  sent, 
read  ^^seventy-six  dollars  per  car,"  and  that  through  flie 
negligence  of  the  telegraph  company  it  was  altered.  The 
principal  objection,  however,  is  that  Underwood,  on  tile 
trial  to  the  jury,  put  in  evidence  only  the  written  part  of  the 
telegram,   without  putting  in  the  printed  matter  on  the 

blank.  The  printed  matter  alluded  to  was  usually  found 
Oil  all  telegraph  blanks,  and  contains,  among  other  condi- 
tions and  terms,  this  :  ^'This  company  will  not  be  liable 
for  damages  in  any  case  where  the  claim  is  not  presented  in 
writing  within  sixty  days  after  sending  the  message."  The 
telegt  aph  company  did  not  undertake  that  the  printed  condi- 
tions on  the  telegraph  blank  should  be  transmitted.  These 
conditions  were  no  part  of  the  message  sent.  The  evidence 
corresponded  with  the  pleadings,  was  competent  and  there 
was  no  error  in  its  admission. 

The  second  error  alleged  is  the  refusal  of  the  court  togivn 
the  jury  this  instruction  :  *'  If  the  jury  firid  from  the  evi- 
dence  that  the  telegraphic  blank  on  which  was  written  the 
message  received  by  the  plaintiff  from  the  defendant  con- 
tained a  clause  or  provision  to  the  effect  that  the  comi)any 
will  not  hold  itself  liable  foi)  errors  or  delay  in  trans- 
niiflsion  or  delivery  of  unrepeated  messages  in  any  case 
where  the  claim  is  not  presented  in  writing  within  sixty 
days  after  the  sending  of  the  message,  then  before  the 
plaintiff  can  recover,  he  must  show  that  he  presented  his 
claim  to  the  defendant  in  writing  within  sixty  days  after 
receiving  the  message ;  and  if  the  jury  find  from  the  evi- 
dence that  the  plaintiff'  did  not  so  present  kis  claim  in 
writing  within  sixty  days  after  the  sending  of  the  tel^7an» 
then  the  defendant  is  not  liable,  and  the  plaintiff  cannot 
recover,  and  your  verdict  should  be  for  the  defendant." 

There  are  four  reasons  why  the  refusal  of  the  court  to 
give  this  instruction  was  correct : 

This  suit  is  not  based  on  a  contract,  but  is  grounded  in 
tort. 

A  telegraph  company  is  a  eommon  carrier  of  tntdll* 


NEBRASKA,  1893.  766 


Telegraph  Co.  t.  Underwood. 


gence  for  hire,  boand  to  promptly  and  correctly  transmit 
and  deliver  all  messages  intrusted  to  it,  and  cannot  by  con- 
tract exempt  itself  from  liability  for  its  own  negligence. 

The  elanse  printed  on  the  telegraph  blank,  to  the  effect 
that  the  telegraph  company  would  not  be  liable  for  dam- 
ages in  any  case  aniess  the  claim  was  presented  in  writiDg 
in  60  days,  was  and  is  unreasonable,  and  wholly  without 
consideration,  if  viewed  as  a  contract  between  the  telegraph 
company  and  the  sender  of  the  message,  and  an  attempt  on 
the  i>art  of  the  telegraph  company  to  enact  for  itself  a 
statute  of  limitations.  If  it  can  make  its  liability  for  neg- 
ligence depend  on  notice  of  claim  being  given  in  60  days,  it 
may  make  it  6  days.  If  liability  can  be  made  to  depend, 
upon  the  notice  being  in  writing,  it  can  limit  it  to  pen  and 
ink.  The  laws  of  this  commonwealth  are  for  the  protection 
and  government  of  corporations  and  individuals  alike,  and 
all  citizens  should  transact  their  business  with  reference  to 
these  laws.  The  attempt,  so  often  indulged  in  by  insur- 
ance and  triegraph  companies,  to  prescribe  for  themselves 
a  law,  is  not  one  that  appeals  to  the  judgment  or  commends 
Itself  to  the  conscience  of  this  court.  See,  on  this  subject : 
Tyler,  UUman  Ss  Co.  v.  Western  Union  TOegraph 
Co.,  60  HI.  431 ;  Western  Union  Tef^effraph  Co.  w.  CraU, 
91  Am.  A  Eng.  Corp.  Caa.  [Kan.]  95 ;  CHUis  w.  Weeiem 
JBMon  TOegraph  Co.,  96  id.  [Vt.]  668,  and  cases  there 
cited ;  Johnson  w.  Western  Union  Telegraph  Co.,  91  id. 
[Oa.]  114 ;  Wesiem  Union  Telegraph  Co.  t.  LongwiU, 
96  id.  [N .  M.]  669. 

d.  The  instruction  asked  was  violative  of  the  statute  of 
the  State,  section  12,  chapter  89a,  Compiled  Statutes.  *'  Any 
telegraph  company  engaged  in  the  transmission  of  tele- 
graphic dispatches  is  hereby  declared  to  be  liable  for  non- 
deliyery  of  dispatches  intrusted  to  its  care,  and  for  all  mis- 
takes in  transmitting  messages  made  by  any  person  in  its 
employ,  and  for  all  damages  resulting  from  the  failure  to 
perform  aay  -  other  duty  required  by  law  ;  and  any  swih 
trtegrmph  company  shall  not  be  exempted  from  any  su<A 


BiLBT  T.  WsSTBBir  VwKm  Tklbobaph  CoHPAn; 
atf  Gmr«  (/ JWmd  Fort,  Om.  Item,  Dm.,  IXM. 

(eui0o.B«ib2ai.) 
I>n^T  or  TELxaKAK.— liDCTDia  uABiuTT.— Duuon. 

CokdHkra  fax  tdigrmph  M&nkB,  HmlUng  the  liability  ol  the  oompany,  Jlr«(, 
iB  rwp«et  to  nnreiMdad  menagM,  and  leetmd,  in  oaae  of  deUTS  arising 
froHi  anaToldable  intemptfon  in  the  worklug  at  the  lines,  held  reaaon- 
^deaadmlid. 

h  rooh  a  case,  fa  abMnee  of  wilful  miscwndnot  or  gnm  negUgmoe,  tlie 
eompaoy,  «v«n  If  negligaMt,  cjaa  be  ciiarged  ooly  with  the  ocjat  of  Bend- 
ing Uw  Beoaage. 

CkMaottUBMriesoitedlBOftinion:  Ptarmta-r.  W.  U.  3W.  Oo.,-n\.  S,  p. 
7M;  £hVT-  ^-  ET.  IW.  Cb.,  t^.  a,  p.  KO;  TowtQ-r.  W.U.  3W.  Co., 
tcL  1,  p.  WT ;  JlpnvM  T.  V.  D.  fU.  Co.,  voL  1,  p.  904;  JfOttea  t.  IF. 
ir.  7W.  On.,  T<A  t,  p.  a«k 

AppsUi  by  ddF«Bdant  from  jndgmetit  «it«red  apon  a 
Terdiot. 

Z.  /.  MorrUwn,  for  plaintiff  (raspondeDt). 

itzuA  Jhffifart,  for  defendant  (appellant). 

UoCabtht,  J.:  This  is  an  action  broof^t  to  neont 
damages  for  injuries  Boatained  September  18,  180S,  by  a 
Biuling  yacht,  resalting,  as  ia  alleged,  from  Uto  tksgligenee 
'and  oarelessnees  of  the  defendant,  the  Western  Union  Tete- 
fgnh-ikmpMif,  a  oorporatioD  organized  ander  the  general 
BCatoCes  of  New  Yortc,  in  not  promptly  delivering  a  me»- 
Mg9  written  upon  one  of  tho  defendant's  regular  message 
forms  and  uitousted  by  the  plaintifl  to  it  for  transmission 
to  James  K.  Mack  at  Bath  Beaoh,  Long  Mand.  as  follows: 

I    AASSRrtakabMtto^ahhaiaae,  golagtoMorok 
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Mr.  Van  Cleef  testified  he  received  it  about  four  P.  M., 
to  the  best  of  his  recollectioD,  and  that  at  the  time  he 
received  it  Mrs.  Grumbrede  asked  him  if  he  could  take  the 
boat  to  the  yacht  club,  aud  he  aswered,  "  If  I  had  had  the 
dispatch  an  hour  ago  I  could  have  done  so,  but  not  then ;  it 
was  impossible  for  me  alone  to  take  it  then."  The  storm 
came  up  about  noon,  increasing  in  violence  throughout  the 
day. 

The  boat  went  ashore  some  time  daring  the  night,  after 
seven  or  eight  o'clock  in  the  evening. 

On  the  part  of  the  defendant  the  testimony  showed  that 
the  message  was  sent  from  the  Grand  street  office  in  the 
usual  course  of  business,  and  was  received  at  the  main 
office  of  the  defendant,  195  Broadway,  New  York  city, 
before  one  o'clock,  at  which  time  the  operator  "called" 
Oxe  Bath  Beach  office,  but  could  not  "raise"  it,  and  she 
made  a  note  to  this  eSect  on  the  back  of  the  message. 
Similar  attempts  were  made,  lyith  like  result,  to  communi- 
cate with  the  Bath  Beach  office  at  one-fifteen,  one-twenty- 
fire,  one  thirty,  one-forty,  one-fifty,  two  and  two-ten  P.  M., 
all  of  which  were  noted  on  the  back  of  the  message.  The 
meesage  was  sent  at  two-ten  P.  M.,  was  received  at  Bath 
Beach  at  two-twenty-two  o'clock,  and  was  sent  ont  for 
delivery  in  the  asnal  course  of  boslness  about  two-forty  P. 
M.  It  further  appeared  that  the  telegraph  wire  between 
KewYorkcityandBath  Beach  was  "grounded"  or  "dead" 
from  twelve  o'clock  noon  to  two-twenty-two  P.  H.  of  that 
day.  It  was  delivered  at  the  "Grange,"  where  it  waa 
addressed,  at  two-forty-five  P.  If.,  aa  shown  by  plaintiff's 
witnesses.  The  jnry  found  for  plaintifl  in  the  sum  of 
C234.60. 

Defendant  moved  for  a  new  trial,  which  waa  denied,  and 
judgment  was  entered  for  the  amount  of  the  verdict  and 
costs,  aggregating  $360.87. 

Defendant  appeals  from  both  the  order  denying  the 
motion  for  a  new  trial  and  from  the  judgment 

The  statement  of  the  terms  by  the  defendant  upon  which. 
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and  a  cotis^-  nmnt  miadelivery,  Jire  prima  facie  evidence  of 
neglect  and  want  of  care  of  the  operator,  and  cast  the  bar- 
deo  upon  the  company  of  explaining  the  error  and  showing 
that  it  occurred  withont  fault.  This  is  npon  the  BQppo- 
■ition  that  the  message  is  received  for  transmission  nncon- 
ditionallj.  For  the  parposes  of  this  appeal,  it  is  assumed, 
bat  not  decided,  tliat  this  message  was  not  subject  to  the 
terms  and  conditions  ordinarily  attached  to  the  receipt  of 
messages  for  transmission,  but  that  the  defendant  is  sub- 
ject to  all  the  liability  which  legally  results  from  a  receipt 
of  a  message  and  a  naked  agreement  to  transmit  the  same 
to  its  destination  for  a  reasonable  compensation  paid  there- 
for. If  the  terms  and  conditions  ordinarily  imposed  were 
a  part  of  the  contract,  the  question  would  arise  whether 
Ibe  defendant  would  not  be  protected  against  liability  for 
tiie  '  error  and  delay '  in  the  delivery  of  the  dispatch.  See 
Mcus Andrew  v.  Electric  Tel.  Co.,  17  C.  B.  3  ;  MUig  v.  Am. 
Tel.  Co.,  18  Allen,  226." 

It  is  conceded  that  the  day  on  which  the  message  was 
sent  was  a  stormy  one,  which  began  at  eleven-thirty  o'  clock. 
A.  M.,  and  increased  in  violence  toward  the  night. 

It  appears  by  the  testimony  that  besides  this  the  opera- 
tor in  the  general  office  in  New  York  city  made  repeated 
efforts  to  transmit  said  message  between  one  and  two-twenty 
P.  M.,  and  that  the  wire  was  "grounded"  or  "dead,"  and 
thus  the  defendant  was  unable  to  send  any  message  until 
two-twenty  o'clock  P.  M.,  when  forthe  first  time  itsecared 
commanicatioQ  ;  that  the  operator  at  Bath  Beach  at  about 
twelve-forty-five  o'clock  P.  If.  discovered  his  wire  connect- 
ing with  New  York  city  was  in  trouble  or  "grounded  "  or 
"dead,"  and  he  was  prevented  from  transmitting  any  mes- 
sagee  over  the  same.  He  endeavored  to  transmit  messages 
between  that  time  (twelve-forty-five  P.  M.)  and  two-twenty 
o'clock  P.  M.,  when  he  received  the  one  in  question.  That 
lie  kept  testing  between  the  intervals  of  ten  and  fifteen 
mimites  until  he  finally  received  this  message.  Thus  it 
seems  tiiat  this  interruption  and  delay  was  not  wilful,  nor 
was  it  dae  to  any  gross  negligence. 
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The  authorities  recognize  a  distinction  in  the  degree  of 
negligence  by  the  degree  of  care  required  (Bouvier's  Law 
Dictionary,  225)  as  follows:  ''Thus,  in  the  first  class,  the 
bailee  is  required  to  exercise  only  slight  care,  and  is  respon- 
sible of  course  only  for  gross  negligence.  In  the  second,  he 
is  required  to  exercise  great  care,  and  is  responsible  even 
for  slight  neglect.  In  the  third,  he  is  required  to  exercise 
ordinary  eare,  and  is  responsible  for  ordinary  neglect," 

Uross  negligence  is,  therefore,  the  want  of  slight  care. 

We  liave  examined  the  testimony  caref  ally  and  cannot 
find  any  evidence  showing  a  want  of  slight  care,  and  when 
such  arises,  it  then  becomes  a  question  of  law  for  the  court, 
and  it  is  error  for  the  court  to  submit  the  case  to  the  jury. 
They  cannot  be  permitted  to  speculate  or  conjecture,  nor  to 
determine  the  question  by  bias,  prejudice  or  passion.  There 
must  be  some  foundation  as  well  as  substance  in  the  evidence 
upon  which  they  can  act.  The  defendant  did  all  that  could 
be  done  under  the  circumstances,  and  the  delay  was  not 
unreasonable.  It  was  undoubtedly  for  the  porpoee  of 
guarding  against  such  occurrences  as  the  present  that  the 
contractcontained  in  the  blank  message  was  made.  PearaaU 
n.  W.  U.  Tel.  Co.,  124  N.  Y.  266,  267,  269 ;  f  A«v  »• 
Western  Union  2W.  Co.,  109  id.  235,  236. 

Allen,  J.,  at  page  236,  says ;  "It  is  not  the  case  of  a 
message  delivered  to  the  operator  and  not  sent  by  him  from 
his  office."     This  certainly  would  be  gross  negligence. 

Dalt,  Ch.  J.,  inSprague  r.  W.  XT.  TO.  Co.,  6  Daly,  200 
(67  N.  Y.  590),  says  :  "  The  expense  which  the  plaintlA  was 
necessarily  put  to  through  their  neglect  is  not  embraced  by 
any  of  the  stipulations  limiting  the  damages  to  the  amount 
received  for  sending  the  message," 

"  This  was  not  a  mistake  or  delay  in  the  transmission  or 
delivery,  or  a  non-delivery,  but  an  entire  breach  of  the  con- 
tract by  a  neglect  to  send  the  message  at  all,  and  which 
rendered  them  liable  for  such  damages  as  were  the  direct; 
natural  and  proximate  consequences  of  their  total  nej^ect 
to  do  what  they  had  to  do."  J)e  Sutie  v,  ilT.  T.  TO^raph 
Co.,  1  Daly,  S47. 
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Here,  in  oar  judgment,  ia  a  clear  and  decisive  explanation 
of  what  is  wilfal  miscoadnct  or  gross  negligence.  The 
cases  cited  by  the  respondents  hare  been  carefully  examine  I 
and, we  find  that  they  do  not  apply. 

They  axe  either  where  the  contract  was  not  as  broad  as  the 
oioe  at  bar,  or  in  other  words,  not  containing  the  same 
fimitatdons,  or  was,  as  in  MiUiken  t.  Western  Xfnion  2W. 
Gth,  110  N.  T.,  403,  on  a  new  contract  without  limitation, 
made  with  the  person  to  whom  the  message  was  to  be  Bent 
or  delivered.  There  being  no  evidence  of  willf  nl  miscon- 
dact  or  gross  negligence,  the  trial  justice  erred  in  not 
granting  the  defendant's  requests  ;  that  the  court  direct  a 
verdict  for  the  plaintiff  not  to  exceed  twenty-five  cents,  the 
amonnt  paid  for  the  telegram  or  message  ;  tiiat  the  court 
diarge  the  jury  that  there  is  no  evidence  from  which  they 
can  find  that  Ihe  defendant  was  guilty  of  any  negligence  in 
failing  to  deliver  the  message,  or  in  d^ay  as  to  the  delivery. 
For  these  reasons,  judgment  shonld  be  reversed  and  new 
trial  granted,  with  costs  to  the  appellant  to  abide  &e  event, 
NsnuBOBB,  J.,  concura. 

Jodgment  reversed  and  new  trial  granted*  with  costs  to 
appellant  to  abide  the  event. 
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"f<Miy-8eveD"  in  the  mMsage  u  delivered,  for  "twentj- 
Bomn  "  in  Ae  nesMne  unt,  by  re«acai  whereof  the  plam. 
tiffs'  tobacco  wu  sold  for  a  price  lees  than  it  woald 
ofchenriac  have  breaght  in  the  HUtrket.  The  message  was 
written  on  tiie  blank  famished  by  like  Western  UnicXL  Tele- 
graph Company,  with  the  well-  known  stipalatlon  upon  it 
that  the  company  wonld  not  be  liable  for  damages  caused 
by  mistakea  or  delays,  anless  repeated.  This  message  was 
ttelivered  to  and  sent  by  the  agent  of  the  defendant,  the 
Postal  Telegraph  Co.,  bat  we  prefer  to  treat  the  qoeetiMi 
presented  as  if  there  were  bot  a  single  and  controlling 
point  involved,  and  to  this  we  address  onrselves. 

It  was  not  ordered  by  the  sender  to  be  repeated,  and  was 
therefore  what  is  known  as  an  anrepeated  message.  Upon 
Ae  admissions  in  the  pleadings,  and  the  verdict  in  response 
to  tile  issues  fixing  the  valae  of  the  tobacco  at  the  time  of 
the  sale,  the  plaintiffs  moved  for  jndgment  in  their  favor 
for  the  difference  between  the  sum  actually  received  by 
them  and  the  valne  of  the  tobacco.  His  honor,  in  accordance 
with  the  decision  in  LastUer  v.  Telegraph  Co.,  89  M".  C. 
834,  denied  the  plaintiff's  demand  and  signed  judgment  in 
favor  ol  the  plji^liffs  for  the  sam  paid  by  the  sender  to 
tihe  defendant  for  the  transmission  of  the  message.  The 
|Aainti&  appealed,  and  this  brings  np  again  the  question 
whether  the  stipnlation  upon  the  back  ef  the  blank,  and 
made  part  of  the  contract,  as  before  referred  to,  is  valid 
and  binding  apoa  the  parties. 

It  was  held  by  a  divided  court  in  Laititer  v.  TaUffraph 
C«..  tvpra,  that  a  stipulation  contained  in  a  form  aaed  by 
a  telsfpiaph  company  in  its  business  operations,  to  the  effect 
that  it  will  not  be  responsible  for  mistakes  in  transmitting 
—repeated  messages,  is  a  reasonable  one  and  wfll  be  enforced 
by  the  odurts.  lAssiter'  s  was  the  first  ease  which  eame  before 
this  eenrt  involving  a  construction  oi  ibe  said  stipulation 
aad  its  effects  apon  tiie  rights  and  Uabilitiee  of  the  parties 
thento.  This  court,  recognixiag  tiie  persnasive  authority 
•(  the  oonrts  of  last  resort  in  other  States,  adopted  the 
views  expressed  ia  a  majority  ef  the  cases  which  had  been 
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gence  weus  invoked,  and  it  waa  held  that  while  for  ordinary 
or  alight  negligence  they  would  not  be  responsible,  yet 
they  would  be  held  to  account  for  gross  or  wilful  negligence. 

But  negligence  ia  the  failure  to  exercise  that  care  which, 
under  the  circmnstances  of  the  case,  a  prudent  man  ought 
to  use.  There  can  be  no  degrees  in  negligence  in  this 
matter.  In  ascertaining  what  damages  may  be  awarded 
against  one  for  injury  by  reason  of  negligence,  the  question 
whether  it  was  gross  or  ordinary  may  determine  as  to  puni- 
tive or  compensatory  damages ;  or  where  the  doctrine  of 
comparative  negligence  is  recognized,  it  may  be  necessary 
to  distingnish  between  degrees  ;  but  where  there  is  a  con- 
tract to  transmit  a  message  for  reward,  a  failure  to  perform 
tiie  nndertaking  is  either  excusable  or  negligent — if  negli- 
gent, the  party  injured  thereby  is  entitled  to  hia  damages, 
not  according  to  the  degree  of  negligence  at  all,  but  in 
proportion  to  his  injury,  unless  it  be  a  case  in  which  puni- 
tive damages  are  allowed.  If,  on  accoont  of  an  electrical 
disturbance  in  the]atmosphere,  a  message  could  not  be  sent, 
so  that  there  was  delay ;  or  it  could  be  bat  imperfectly 
sent,  so  that  words  were  dropped ;  or  if  from  any  other 
cause,'  not  t*  be  provided  against  with  the  appliance* 
afforded  by  s(»enoe  and  by  a  reasonable  foresight,  there  was 
a  failnre  to  comply  with  the  contract,  these  were  matters 
provided  for  by  law,  and  not  necessary  to  be  stipulated 
against  in  the  eontiact. 

The  old  principle  that  one  cannot  provide  by  contract 
against  liability  for  negligence,  applies  to  every  species  and 
degree  of  negligence  or  tort.  Cooley  on  Torts,  687.  Id 
Laaaiter  v.  TeUgraph  Co.,  tupra,  this  exemption  from 
liabili^  "is  not  extended  to  acta  of  omission  involving 
gross  negligenee,  but  is  confined  to  such  as  are  incident  to 
tiie  service,  and  which  may  occur  when  there  is  but  alight 
colpability  in  its  officers  and  employes." 

In  Pegrmm  v.  Telegraph  €».,  97  N.  C.  07,  it  ia  aaid  that 
tiie  stipnlation  on  the  back  of  the  blanka  reetraining 
liability  for  nnrepeated  messages,  where  tile  complaint  is 
Dot  of  a  mistake  in  the  message,  but  for  delay  or  failnre 
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Id  delivery,  is  anreasonable  and  void.  In  Cwnnon  t. 
Tti,egraph  Co.,  100  N.  C.  3O0,  the  doctrine  in  Lusiter's 
case  is  affirmed,  bat  the  language  of  the  opinion  in  ZW0* 
graph  Co.  r,  HdU,  124  U.  S.  444,  is  quoted  with  approval : 
"  Of  conrse,  where  the  negligence  of  the  telegraph  company 
consists,  not  in  delaying  the  transmission  of  the  message, 
but  in  traDsmittiDg  a  menage  erroneonsly,  so  as  to  mislead 
the  party  to  whom  it  is  addressed,  and  on  th«  faith  of 
which  he  acts  in  the  purchase  or  sale  of  property,  the  actnal 
loss,  based  upon  changes  in  market  valne,  is  clearly  within 
Uie  role  for  estimating  damages." 

In  l^ompgon  r.  THegraph  Co.,  107  N.  C.  449,  reaaaert- 
ing  that  this  stipulation,  as  far  as  delay  is  concerned,  is 
void,  a  doubt  is  intimated  as  to  its  ralldity  at  all,  and  it  is 
plainly  said,  though  not  necessary  to  be  declared  in  the 
decision  upon  the  point  involved  in  that  case,  "the  mors 
recent  cases,  founded  upon  the  more  thorough  investigstioa 
and  diought  given  to  the  subject,  are  to  the  effect  that  any 
stipulation  restricting  the  liability  of  the  telegraph  company 
for  negligence,  even  as  to  mistakes  in  transmission,  is 
void."  We  refer  to  the  cases  from  other  States  cited  in 
the  opinion  jast  referred  to.  CHUia  t.  THegraph  C^ 
61  Yt.  461 ;  Ayer  t.  TOegraphCo.,  79  Me.  493. 

We  have  come  to  the  conclusion,  af  ler  a  natural  hesita- 
tion, to  overrule  a  decision  of  a  majority  of  this  court 
announced  by  the  former  very  learned  chief  justice,  that 
the  true  principle  is,  that  telegraph  companies  are  corpora- 
tions erected  for  the  public  benefit,  endowed  with  special 
privileges,  such  as  the  right  of  eminent  domain,  performii^ 
the  most  important  functions  of  commerce,  and,  in  oases 
where  celerity  and  dispatch  are  necessary,  taking  the  place 
of  the  postal  service,  that  at  least  ordinary  skill  and  dili- 
gence are  required  of  them,  and  that  public  policy  forbids 
they  should  be  protected  from  liability  for  damage  by  rea- 
son of  any  degree  of  negligence.  Oray  on  Communicafilons 
by  Telegraph,  sec.  46,  and  cases  there  cited  ;  Thompson  on 
^•ctricity,  sees.  386,  336  and  note. 

As  tiu  art  of  telegraphy  has  now  attefined  such  hig^  efl- 
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oiency,  there  is  less  reason  why  any  rale  ot  safeguard  to 
the  public  interest  shonld  be  relaxed. 

The  principles  of  the  law  are  always  the  same,  bat  they 
extend  their  grasp  and  take  in  the  necessity  for  those  nw 
things  which  the  advance  in  science  and  art  provide  for  the 
pablic  safety  and  convenience,  and  require  them  to  be  used. 
The  increasing  number  of  higher  courts,  both  State  and 
Federal,  with  their  ever  accamalating  decisions,  render  it 
impracticable  that  we  should  cite  many  of  the  authorities 
bearing  upon  the  subject  we  have  under  consideration. 
Moat  of  them  are  referred  to  in  Gray's  Communication  by 
Telegraph,  eh.  C  ;  Thompsun  on  Electricity,  chs.  6  and  8  ;  3 
Harris  on  Damages  by  Corporations,  sec.  86S  et  acq. 

There  is  an  additional  proviso  in  the  printed  endorse- 
ment upon  the  telegraphic  message  blank  to  that  which  we 
have  just  considered : 

Nor  for  mistakes  or  delate  in  the  tranAmiBBion  or  delivorf,  or  for  noD- 
delivery,  of  anj  repeated  message,  beyood  fifty  times  the  ciim  reoaived  lot 
aending  the  same,  unlen  speoiaUy  insored. 

The  reasons  which  have  brought  us  to  the  conclusion  that 
the  condition  we  have  already  considered  is  void,  will 
apply  with  equal  force  to  the  one  now  presented.  "The 
precept  of  public  policy  which,  on  the  ground  of  the  inequal- 
ity of  the  parties,  the  compulsion  of  the  employer  and  the 
dntiM  of  a  telegraph  company  towards  the  public,  dictates 
the  invalidity  of  a  atiputatioB  limiting  the  liability  ot  a 
telcf^raph  eompany  to  nothing  beyond  the  price  paid  for 
traosBissiofi,  mutt  equally  deny  validity  to  a  stipulation 
ImiitiBg  lb«  liability  of  a  telegraph  eompany  to  fifty  times 
Aat  ^riee."    Omy  em  OommnnieatioQ  by  Tel.,  see.  Si. 

Ifcsee  is  error.  Upon  the  admissions  and  the  Terdict, 
jadgBflaC  Aomld  be  rendered  ia  favor  of  Ae  plaintiffs  and 
agafaM  the  defeadent  tor  the  sum  claimed  im  tte  jadgMeot 
pneented  by  ^em  as  set  est  in  the  lecofd. 

J«dcmeat  reveeeed. 
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IjB  and  Staten  Island,  to  twlef^raph  him  immediately  in 
MM  his  BistAr*!  body  ■hoald  be  found  ;  tiiat  he  returned  to 
IfeKeecport,  and  a  few  days  thereafter,  to  wit,  on  May 
ISth,  the  following  message  was  delivered  to  him  on  the 
street  by  the  defendant  company: 

"Vaj  19, 188»,  Qtuunntln«.  8  C.  (L\ 
I    «•  DuM  a.  ToblB,  UoKMBport,  Fa.:     Found  tho  bodj  o<  fiiar  E. 
TvUn. 

Coroner  Hushes,  Clifton,  B.  C.  d.)" 

In  Hie  message  as  delivered,  the  C.  was  written  over  the 
I.  Plaintiff  fnrther  testified  that  he  was  nncertain  whether 
the  message  meant  Staten  Island  or  South  Carolina  ;  that, 
being  Sunday,  Ae  telegraph  office  was  open  only  between 
eight  and  t^  o'clock,  A.  M.,  and  four  and  six  o'elook  P. 
U. ;  tiiat  being  in  doubt  whence  the  message  came,  he  went 
to  the  office  to  inquire,  but  finding  it  closed  he  showed  the 
message  to  a  elerk  in  a  drug  store  in  the  same  building  who 
informed  him  that  it  was  South  Carolina ;  that  tiM  next 
morning  by  an  early  train  he  started  for  Clift<m,  South 
Carolina,  and  on  his  return  from  that  State  he  found  that 
his  sister' a  body  had  been  recovered  at  Clifton,  Staten 
Island. 

The  appeal  was  based  upon  the  refusal  of  the  trial  jndge 
to  charge  the  jnry  as  follows  ; 

1.  That  under  all  the  evidence  in  this  case,  their  verdict 
flhonld  be  for  the  defendant. 

S.  That  as  under  the  nncontradicted  evidence  this  is  an 
nnrepeated  message,  and  no  request  was  made  to  repeat  the 
flame,  or  charge  paid  therefor,  Aere  can  be  no  Teoovery 
tMyond  the  amount  paid  for  sending  the  nee»age. 

ffeorpe  B.  Gordon  (witii  him  John  DalatU  and  WVUmm 
JScott),  for  the  ^pellant. 

T.  O.  Jones,  for  tiie  appellee. 

Per  OuBiAK :    Tt»  learned  Judge  below  conU  set  have 
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withdnwB  thia  case  from  the  jmy,  m  reqaeated  by  daCiad- 
ftiit'i  fint  point.  See  first  specificatioiL  There  wm«  a  pal- 
pable MTor  in  the  telegtam,  by  which  the  pUuntifl  wa> 
misled  and  bj  reason  thereof  incarred  considerable  expeoaa 
in  a  fmitlesa  journey  to  Sontii  Carolina.  It  is  b«  answer 
to  this  to  say  that  some  persons  might  not  have  been  mis- 
led by  such  a  blunder,  and  woald  have  made  farther 
inqniry  before  starting  npon  the  journey.  In  point  of  tax^ 
the  plaintiff  was  misled,  and  we  cannot  say  he  was  guilty 
of  coutribntory  negligence. 

Nor  do  we  think  die  fact  that  the  message  was  bo* 
repeated  has  any  bearing  upon  the  case.  See  seoond  apeai- 
fication.  The  condition  in  repeated  messages  applies  to  the 
person  sending  the  message,  not  to  its  recipient.  W,  V. 
Tel.  Co.  T.  Riehman,  19  W.  N.  S69  (6  Ceut.  ft.  MS).  !■ 
N.  T.  etc.  Ta.  Co.  t.  Dryhurg,  S6  Pa.  298,  it  was  held  that 
the  company  was  not  excused  from  liability  to  third  per- 
sons for  damages  sustained  by  the  negligent  traBsmisooa 
of  an  erroneous  message,  by  the  fact  that  the  sender  4id 
not  pay  for  its  being  repeated  back,  in  accordanoe  with  a 
rule  of  the  company  whereby  they  limited  their  raapoiisi- 
bility  to  tiLe  transmission  of  messages  that  shoold  be 
repeated  back.  What  has  been  said  covers  the  rnmainiic 
specifications  of  error. 

Judgment  affirmed. 

NoTB,— See  Index  to  this  and  ffAfxt  vftlnmes,  titiM  "OonbrHmtacT  Hic 
Ugence,"  "  BeoeiTer  or  AddreBsee ; "  rIso  "  Notes  "   apon  Mtd  iwlijwt*. 

The  following  additional  oaaea  war*  deoided  In  the  Snpmua  Oowt  •< 
PeniiB;lvAiii» : 

Smith  V.  W.  V.  Tet.  Co.,  Supreme  Coort,  Oct.  8,  ISM  (UO  Fk.  BHi 

Damage  to  credit  only,  withoat  peoiiniarT' Ion,  OUUM4  be  I'MHiMtJ 
Bgninst  a  telegraph  company  for  delay  of  »  numage. 

Ferguicon  \.  ATigto-American  TV.  Co.,  Supieme  Covit,  Oct  %,  UOt  (Ml 
Pa.  211). 

Questions  of  pleading  only. 

South  Casouha.— Jfoodv.  W,  U.  TO.  Co.,  Sqihviim  Gonrt,  Hanlt  T 
1804  (40  8,  C.  634). 

Damages  caused  by  neglect  to  deliver  a  telegiaoa,  reBoltlog  in  plalnim 
lorn  of  a  fee,  are  remote  and  apeoial,  and,  nnleea  ^eoially  allegtd  i>  Ifea 
complaint,  oauaot  be  reoovered. 
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South  DaJ»ta  AtpTMM  Oourt,  Jvau  S6, 1S98. 

(4  80.  Dak.  106.) 

TaLKOKAPH  sTATcm.—  tnoTiRS  UABnirr. 

(Hmd-note,  ia  i»rt,  by  the  oonrt): 
^le  statute  law  of  thu  State  (Motions  S881-8010,  Omip.  I*wi),  aaJam  • 
tel^r&ph  oompany,  which  offen  to  tha  pnblio  to  ctxrj  tel^nqdilo  mea- 
aagee,  a  oomtnon  oarriar  ot  auoh  measagea. 
Sacdi  statutory  proTiMons  were  sot  supeTseded  nor  repealed  by  section  11, 
art.  17,  of  tba  CoostitntioQ  of  tha  StAte,  Impoaing  upon  the  L^palattira 
the  dnty  of  proriding  reasonable  regulations,  l^^^ieneral  law,  tor  giring 
effect  to  the  right  of  a  oorporotion  organized  for  sooh  pnipooa  to  ooo- 
■buot  and  maintain  linea  of  telegrsph  within  the  State. 
miila  eTcn  aa  a  eonunon  carrier  a  teleKr^>h  oompany  has  a  right  to  enter 
fato  agreements  with  ita  patrons,  limiting  ita  liability.  It  cannot  reqnlae 
tee  ■"■^■g  «f  tmA  agreements  aa  a  oooditicm  precedent  to  ita  ftaUlUng 
ftadut7,  aaaoommoncarrier,of  transmitting Duasageawhiofaareoflered- 
Thia  principle  applied  to  the  "onrepented  messages"  and  "dxty  days'* 

olanses  of  telegraph  blanks. 
Befnsal  of  a  telegraph  company  to  transmit  a  mssMge,  npon  tlis  sole 
groond  of  the  sender's  refusal  to  present  it  vpoa  a  regular  Uwik,  ood- 
taining  stipnlations  limiting  the  liability  of  the  company,  held  to  subjeot 
tbe  company  to  the  penalty  imposed  by  statute  for  refusal  to  send  a 
telegram. 
Also  held,  that  the  hot  that  substantially  the  same  message  was  presented 
later  ia  the  day,  upon  a  r^ular  Uanfc,  and  trananiitted,  did  not  affect 
the  rights  of  either  party. 
Oho  of  this  ssriee  cited  in  opinloD :  Hart  v.  W.  U.  TtU  Co..  t^A.  1,  p.  TSi. 

Appkal  by    defendant  from    jadgmeot  of  Mionehaha 
Cosnty  Court.     Facta  stated  in  opinioo. 

Ba&ey  A    VoorJicee  [George  H.   Fearont,    of  coonael), 
br  atqp^Uant. 

A.  C.  Jl>f<aw  uid  Joe  Kirhy.  for  respondent. 
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Kellam,  J.:  Od  the  4th  day  of  JaDuary,  1892,  dM 
respondent  offered  to  the  appellant,  at  ita  office  in  the  cit^ 
o[  Sioox  Falls,  a  written  mesBage,  confessedly  anobjection- 
ftble  in  matter,  and  reqaested  that  it  be  transmitted  in  the 
usoal  way  to  the  -paity  to  whom  it  was  addressed,  and  then 
and  there  offered  to  pay  the  nsnal  compensation  therefor. 
The  message  was  written  on  ordinary  white  writing  paper. 
The  company  declined  to  send  the  same  unless  written  npoD, 
or  attached  to,  one  of  its  message  blanks.  This  the  respond* 
ent  refused  to  do  nnless  the  stipulations  contained  in  such 
message  blank  should  be  first  erased,  so  that  he  would  not 
be  bound  thereby.  Under  these  circumstances  the  message 
was  refused  by  the  company.  Upon  these  facts,  which 
appear  to  be  nndispnted,  respondent  brought  an  action 
against  the  appellant  company  to  recover  actual  damages, 
ajid  SCO  in  addition  thereto,  undersection  3910,  Comp.  Iawb. 
The  section  reads  aa  follows : 

Ereiy  peraoB  whose  m«8Mtge  1b  refused  or  pootponed,  oontnxjto&apn. 
Tfsioiis  ot  this  ohkpter,  fa  entitled  to  reoOTer  from  the  carrier  his  actnal 
damages,  and  Bttj  dollars  in  addition  thereto. 

Upon  tiie  trial  the  respondent  proved  his  actual  damages, 
and  had  a  verdict  for  36  cents  actual  and  $50  statutory 
damagesx  Upon  this  verdict  judgment  was  entered,  a  new 
trial  refused,  and  the  company  appeals. 

While  other  assignments  of  error,  which  will  be  hereafter 
noticed,  were  presented  and  argued,  it  is  evident  that  th« 
major  question  is  the  right  of  the  appellant  cxHnpwiy  to 
insist  upon  the  message  being  received  and  sent  subjeet  to 
the  stipulations  oonteined  in  iJie  message  blank,  and  if  th« 
IMrson  offering  the  message  refuse  to  agree  thereto,  to 
decline  to  receive  or  transmit  Uie  same.  If  the  law  sostsfais 
the  company's  right  to  so  insist, 'or  to  refuse  Hm  meosaga, 
then,  QpoR  the  fkcts  in  this  case,  respondent  tHfuiM  ast 
have  recovered,  for  it  is  vnoontradicted  that  tb»  nusasfl* 
waa  refused  upon  the  distinct  ground  that  the  raspoodsnt 
positively  declined  to  have  it  sent  subject  to  tha  sCipiil»> 
tions  printed  upon  the  message  blank. 
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By  the  *tatat«  law  of  this  State  (section  3881,  Comp. 
Iaws), 

Ever;  on«  who  offers  to  the  imblio  to  oftnr  petaona,  propertj,  or  mw- 
atgea  ia  s  oommon  oMrier  of  whatevu  btt  tfaui  offers  to  carry. 

That  the  word  "  messages,"  as  here  ased,  was  intended 
to  include  telegraphic  messages,  is  evident  from  the  closely 
following  sections,  wherein  a  "carrier  by  telegraph"  and 
a  "  carrier  of  messaiges  by  telegraph  "  are  expressly  named, 
and  their  daties  as  sach  defined.  From  the  adoption  of 
the  Civil  Code,  in  1873,  nntil  the  legislative  session  of  1873- 
74,  the  State  of  California  had  the  same  statntory  pro- 
visions, bat  at  the  session  named  the  above-qaoted  section 
was  amended  by  inserting  an  express  exception  of  "  tele- 
graphic messages."  During  the  short  time  snch  original 
provision  was  there  in  force,  we  do  not  tind  any  reported 
case  in  wliich  it  was  considered.  Prior  to  the  adoption  of 
BQCh  Code  provision,  the  Supreme  Court  of  tliat  State  had 
held  in  Parks  v.  Telegraph  Co.,  13  Cal.  423,  that  the 
defendant  company,  as  a  general  telegraph  company,  was 
a  common  carrier ;  bnt  the  decisions  of  the  eonrts  have 
been,  with,  great  unanimity,  against  this  view,  and  under 
the  amended  atatntes  it  is  now  ao  held  in  California. 
Sort  T.  megraph  Co.,  68  Cal.  579  (6  Pac.  Rep.  637). 
Appellant,  however,  advam-es  the  proposition  thtit  the^e 
provisions  of  the  old  Civil  Code,  being  the  sections  of  1^9 
Compiled  Laws,  above  cited,  which  declare  telegraph  com- 
panies to  be  common  carriera,  are  superseded  and  repealed 
by,  because  inconsistent  with,  the  Constitution.  This  con- 
t«ntioii  is  founded  largely  upon  section  11,  art.  17,  of  the 
Constitution : 

Ad7  usociatioB  or  corporation  organJEed  for  the  purpoae,  or  tmj  Indl- 
Tidnal,  eliaU  have  the  right  to  ooutrnct  and  maintain  lines  of  telegraph 
in  thia  State,  and  to  oonneot  the  nine  with  other  lines,  and  the  Legid^- 
tnre  shall  b^  general  laws,  of  MsiforM  epwation,  provide  reaaonable  regu- 
tions  to  give  effect  to  this  Motion,  No  tdegi«[A  company  shall  oonaoli- 
date  with,  or  hold  a  controlling  interest  in  the  stock  or  bonds  of,  any 
VOL.  IV — 60. 
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other  telegraph  company  owning  a  oompeting  line,  or  aoquire,  by  paxchaam 
or  otherwise,  any  other  oompeting  line  of  telegraph. 

We  think  appellant  claims  too  much  for  this  section.  It 
simply  declares  the  right  of  an  association,  corporation,  or 
individual  to  construct  and  maintain  telegraph  lines  within 
this  State,  and  to  connect  them  with  other  lines,  and  then 
forbids  the  consolidation  of  competing  lines.  Te  carry 
into  effect  this  general  right  to  construct  and  maintain,  and 
this  prohibition  against  consolidation,  the  Legislature  is 
charged  with  the  duty  of  providing  suitable  and  reason- 
able laws  and  regulations,  of  uniform  operation  ;  regula- 
tions by  and  under  which  the  right  to  construct  and 
maintain  may  be  used  and  exercised,  and  the  prohibition  of 
consolidation  be  enforced.  We  are  not  convinced  that 
there  is  anything  in  the  constitutional  section  which  would 
forbid  the  Legislature  now,  if  it  had  never  been  done 
before,  to  impose  upon  telegraph  companies  the  character 
and  duties  of  common  carriers.  But  even  if  we  under- 
stood this  constitutional  section  to  mean  that  the  L^psla- 
ture  should  provide  reasonable  regulations  for  the  conduct 
of  the  current  business  of  telegraph  companies,  we  should 
not  think  it  had  the  retroactive  effect  of  repealing  former 
legislation,  even  though  assailed  as  unreasonable.  It  is  a 
general  rule  that  neither  constitutions  nor  statutes  should 
be  so  construed  as  to  have  a  retroactive  effect,  unless  such 
intention  is  clearly  expressed.  Cutting  v.  Taylor  (S.  D.), 
51  N.  W.  Rep.  949  ;  Cooley  Const.  lim.,  pp.  62,  63;  Snth. 
St.  Const.,  sections  463,  464 ;  AUbyer  v.  State,  10  Ohio  St 
689  ;  People  v.  Gardner,  59  Barb.  198  ;  Bx  parte  Burke^  59 
Cal.  6.  Although  peculiar  to  our  State,  and  the  statute 
itself  an  exceptional  one,  I  think  we  must  recognize  its 
effect  to  be  to  make,  in  this  jurisdiction,  a  telegraph  com- 
pany ^'a  common  carrier  of  whatever  it  thus  offers  to 
carry,"  and  its  duty  to  receive  and  transmit  resi>ondenf  i 
message  must  be  tested  by  its  rights  and  duties  as  a  com- 
mon carrier.  An  individual  or  cori)oration  becomes  a  com- 
mon carrier  of  just  what  it  offers  to  carry.     Its  duty  to 
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the  public  Bprings  from  its  offer  to  the  pablic,  and  mnst  bs 
ineasared  by  it ;  so  that  the  carrier  who  only  offers  to  carrj 
grain  in  canvas  sacks  cannot  be  required  to  carry  grain  ia 
bulk.  Bat  while  the  carrier  may  thns,  in  general,  deter- 
mine for  himself  the  character  and  condition  of  what  he 
will  carry,  he  cannot,  by  offering  to  carry  for  the  poblie 
under  a  qualified  liability,  constitute  himself  a  eommom 
carrier  with  such  a  liability,  only,  as  he  advertise*  t* 
assnme.  As  a  common  carrier  it  was  appellant's  legal  duty, 
if  able  to  do  so,  to  accept  and  transmit  respondent's  mes- 
sage, if  offered  at  a  reasonable  time  and  place,  and  if  it  was 
of  a  kind  that  it  undertook  or  was  accustomed  to  carry. 
Section  3882,  Comp.  Laws.  The  ability  of  appellant  t* 
receive  and  transmit  the  message  ;  that  it  was  offered  at  » 
reasonable  time  aad  place ;  and  that  the  mesHiga  itself, 
except  as  to  the  paper  on  which  it  was  written,  was  oi  » 
kind  tliat  it  was  accustomed  to  carry,  are  not  disputed. 

The  dominant  question  in  this  case,  upon  the  raeritv, 
being  whether  the  stipulations  upon  the  message  blank,  or 
any  of  them,  so  far  restricted  appellant's  liability  as  a  com- 
mon carrier  as  to  justify  respondent's  refusal  to  consent  to< 
them,  as  a  condition  of  having  his  message  accepted  sndl 
sent  by  appellant,  we  tiavc  thought  it  just  to  both  parciev 
to  examine  them  severally,  expressing  our  opinion  upom 
each,  so  far  as  they  are  involved  by  the  facte  in  this  cnse» 
It  is  not  claimed  that  either  of  the  regulations  or  stipula- 
tions printed  upon  the  message  blank,  and  which  respondent- 
was  required  to  asdent  to,  offended  against  the  rule  of 
impartiality,  which  appellant,  as  a  common  carrier,  wasi 
bound  to  observe.  Respondent,  however,  strenuously' 
insists  that  the  stipulation  on  the  printed  blnnk  would,  it' 
assented  to  by  him,  have  the  effect  of  relieving  the  company 
from  a  liability  imposed  upon  it  by  law,  as  a  common  car- 
rier, and  consequently  he  ought  not  to  be  compelled  to 
agree  to  it,  as  a  condition  of  having  his  measnge  sent. 

The  iirst  matter  objected  to  is  as  follows  : 

To  guard  sgaiost  mistakes  or  delays,  the  sender  of  a  Rieaa>ig«  should, 
order  it  repeated  ;  that  is,  telegraphed  back  to  the  original  offlc«  for  oom- 
parison.     For  this,  one-half  the  regular  rate  ia  cliarg»d,  ia  addition. 
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Bo  mach  U  not  explanatory  and  advlsoiT'.    Then  follows: 

It  ia  agreed  between  the  sender  ot  the  following  menage,  and  ttu 
oompauj,  that  aaid  company  ■hall  not  be  liable  for  mistakea  or  delay*  in 
the  tranamission  or  deliver]',  or  for  non-delivery,  of  any  repeated  nuang^^ 
beyond  fifty  timea  the  mim  received  for  sending  the  nine,  nnleas  speoially 
inmirad,  nor,  in  any  caae  Crran  unavoidable  intermpticn  in  the  worUng 
of  ita  lines,  or  for  errors  in  oypber  or  obsoure  n 


Then  follow  the  rates  for  sending  insured  messages.  The 
order  in  which  the  rates,  terms,  and  conditions  are  stated, 
upon  which  the  company  would  receive  and  transmit  this 
message,  are,  of  conrse,  not  important.  The  essential  thing 
to  know  is,— did  they  tally  with  the  duty  of  the  company, 
as  a  common  carrier?  As  sach  common  carrier,  it  most 
insure,  subject  to  conditions  and  exceptions  hereinafter 
noticed,  the  correct  transmission  of  the  message,  for  whiek 
itwas  entitled  to  a  jnstand  reasonable  compensation.  This, 
by  the  printed  form,  it  oflFered  to  do,  and  stated  the  com- 
X>ensation.  There  is  no  claim  that  the  compensation  named 
for  such  service  was  not  just  and  reasonable,  and  no  sack 
question  was  rused.  The  effect  of  the  printed  condition  is 
the  same  as  though  the  rate  for  an  insured  message — that 
is,  the  compensation  for  assuming  all  the  duties  of  a  com. 
mon  curier — had  been  first  stated,  and  then  had  followed 
an  offer  that  for  a  leea  compensation  it  would  send  the  mes- 
sage without  incurring  the  fall  liability  of  a  common  car- 
rier. It  left  the  respondent  free  to  exercise  hb  election  as 
to  which  offer  he  would  accept,  and  determine  for  himself 
whether  he  would  pay  the  company  for  insuring  the  correct 
transmission  of  the  message,  as  a  common  carrier,  or  pay 
less,  and  assume  a  part  of  the  risk  himself.  A  common 
carrier  may  have  two  rates  for  the  transportation  of  goods — 
one  covering  its  full  common-law  liability — the  other  a 
special  or  limited  liability — so  long  as  the  shipper  has  a 
choice  between  them,  at  reasonable  rates.  He  cannot  be 
denied  the  right  to  have  his  goods  carried  by  the  canier 
nnder  its  common  law  liability,  bnt  if  he  desires,  and 
neither  statute  nor  public  policy  forbid,  he  may  enter  iat* 
a  special  contntct  with  the  carrier,  limiting  its  commMi-law 
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liability.  Bailroetd  Co.  v.  DiU,  48  Kan.  210  (39  Pac.  Kep. 
148).  It  is  a  matter  at  common  knowledf^  that  the  send- 
ing office  marks  upon  the  message  form  the  rate  orcompen* 
sation  paid,  and  thus  is  preserved,  tor  the  protection  of 
both  parties,  some  eridence,  at  least,  of  the  electatHi  of  the 
sender,  and  the  resolting  contract.  It  was  entirelj  compe- 
tent for  the  appellant  to  limit  by  special  contract  its  obli< 
gallon  as  a  common  carrier.  (Section  3886,  Comp.  IjawB). 
The  reepondent  was  not  obliged  to  make  sach  a  contract 
nnless  he  chose.  It  was  a  matter  of  agreement  between 
them.  Parties  who  use  telegraph  lines  are  nsually  ecomi- 
oal  of  their  time.  In  most  cases  it  is  fanportant  that  mes- 
sages go  at  once.  There  is  generally  little  time  or  oppor- 
tunity for  negotiation.  As  aa  expeditions  and  direct  means 
of  bringing  both  parties  to  a  definite  understanding,  the 
company  prdvides  and  furnishes  to  the  pnbUb  message 
forms  containing  its  proposal  of  terms.  ^Kke  sender  of  a 
message  may  elect  either.  One  of  its  offers  ooreni  its  duty 
and  liability  as  a  common  carrier.  The  sendM  may  pay  the 
tariff  fixed  for  that  service,  and  hold  the  company  to  its 
liability  as  a  common  carrier.  We  are  unable  to  perceive 
how  the  offer  of  the  company,  to  qualify  its  full  liability  as 
a  common  oazrier,  and  accept  a  leas  compensation  therefor,  if 
the  sender  so  desires,  can  affect  the  rights  of  either.  The 
oiSfix  only  becomes  binding  when  aocnpted  and  signed,  and 
tiie  sender  is  nnder  no  compulsion.  He  may  pay  for  and  get 
the  fall  liability  of  a  common  carrier,  or  pay  less,  and  g<'t  a 
limited  linbility.  The  causes  or  eonditions  named  in  the 
stipulitionas  excusing  fnU  performance  of  the  company's 
obligation,  as  a  common  carrier,  are  "ana voidable  inter- 
ruption in  the  working  of  its  lines,"  and  "errors  in 
cypher  or  obscure  messages."  An  "  unavoidable  interrup- 
tion" is  one  that  cannot  or  could  Qotbe  avoided  ;  and  while 
the  courts  have  not  been  strictly  at  one  in  their  views  aa  to 
what,  in  modem  times,  should  be  regarded  as  equivalent  to 
"the  act  ot  God  or  the  public  enemy,"  of  the  old  authori- 
ties, our  statute  (section  3899)  expressly  makes  "any  irre- 
sistible superhuman  cause  "  sufficient  ground  for  avoiding 
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the  commoD  oaniar's  liability,  and  section  3880  definitely 
fixes  the  mesaare  of  a  telegraph  company's  dnty  in  the 
transmission  of  messages  to  be  the  exercise  of  the  "utmost 
diligence."  We  ahoold  be  unwilling  to  rule,  as  a  matt«i 
of  law,  particularly  in  view  of  the  peculiar  nature  of  tele- 
graphic communication,  that  the  utmost  diligence  could 
prevent,  or  successfally  guard  against,  an  "  unavoidable 
intermptioD  in  the  working  of  its  lines."  It  may  some- 
times be  a  question  for  the  Jury  whether  the  facts  in'a  par- 
ticular case  briag  it  within  the  rule,  but,  where  the  inter- 
ruption is  proved  to  be  broadly  nnavoidable,  we  think  the 
company  would  not  be  liable.  Whether,  strictly,  as  a  com- 
mon carrier,  appellant  could  exact,  as  a  condition  of  the 
acceptance  and  transmission  of  a  cypher  or  obscurely  writ- 
ten message,  that  the  sender  should  release  it  from  liability 
lor  an  incorrect  sending,  we  need  not  now  determine,  for 
the  refused  message  was  confessedly  neither. 

It  was  further  provided,  as  one  of  the  stipulations  to 
which  respondent  should  consent,  as  a  oonditioii  of  sending 
his  message,  that  "no  responsibility  regarding  messages 
attaches  to  the  company  until  the  same  are  presented  and 
accepted  at  one  of  its  transmitting  offices."  This  wonld 
seem  to  be  quite  consistent  with  the  provisions  of  ouz 
statute  making  the  carrier's  duty  to  commence  when  what- 
ever is  to  be  carried  is  offered  "at  a  reasonable  time  and 
place ;"  bnt  that,  like  the  stipulation  as  to  cypher  and 
obscurely  written  messages,  is  not  aqaestionin  this  case,  for 
it  is  undisputed  that  the  message  was  offered  at  the  proper 
office  of  the  appellant,  so  that  such  stipulation  could  not 
restrict  or  affect  appellant's  liability  to  respondent  in  this 
caae. 

Another  stipulation  of  the  message  blank  was  that 

"Hie  oompanj  will  not  be  liable  for  d&nugee  or  rtatutoiy  peultics  in 
uijr  oaae  where  the  oUim  i»  not  pr«Miited  in  writing  within  aixtT  dsyi 
after  the  mewnge  is  filed  with  the  oomptuir  for  tranamiaaion. 

Appellant  here  insists  that  this  condition  does  not  pro- 
pose, nor  is  its  effect,  to  limit  in  any  way  its  responsibility 
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as  a  common  carrier,  bat  is  rather  in  the  nature  of  a  reason- 
abl«  reflation,  which  appellant  has  a  right  to  make,  and 
which  respondent,  without  any  special  contract  on  Ms  part, 
waq  bound  to  obserre,  and  cites  cases  in  snpport  of  that  riew^ 
notably  that  of  Express  Co.  y.  CaldweU,  21  Wall.  3ft4.  That 
case  came  before  the  court  on  plaintiff's  demarrer  to 
defendant's  plea  averring  an  express  agreement  npon  the 
part  of  the  plaintiff  shipper  that  defendant  should  not  be 
liable  for  Joss  or  damage  unless  claim  therefor  was  made 
within  90  days,  and  the  question  presented  and  decided 
was  whether  such  an  agreement,  when  made,  was  binding 
on  the  plaintiff.  As  to  the  necessity  for  such  an  agreement 
in  order  to  so  qualify  its  liability,  the  court  says ;  "  Cer- 
tainly, it  ought  not  to  be  admitted  that  a  common 
carrier  can  be  relieved  from  the  fall  measure  of  that 
responsibility  which  ordinarily  attends  his  occupation, 
without  a  clear  and  express  ttipnIalioD  to  that  effect 
obtained  by  him  from  his  employer ;"  thus  treating  the 
stipulation  in  qaestion  not  as  a  reasonable  regulation, 
which  it  was  competent  for  the  carrier  to  make,  and  bind- 
ing on  the  shipper  without  his  consent,  bnt  as  an  agreement 
depending  upon  the  consent  of  both  parties.  The  court 
held  that  such  an  agreement  was  not  such  an  attemptea 
restriction  of  the  carrier's  responsibilities  as  would  be 
invalid,  but  being  reasonable,  and  fully  assented  to  by  botii 
parties,  it  was  binding ;  but  that  is  not  equivalent  to  say- 
ing tiiat  the  carrier  could  compel  the  shipper  to  enter 
into  such  a  contract,  or  require  it  as  a  condition  of  accept- 
ing his  shipment  The  very  fact  that  sneh  limitation  of 
liability  is  the  sobject  ui  agreement  betweea  the  parties, 
implies  that  either  party  may  refoM  to  make  Bueh 
acpreesMBt.  However  such  agreement  may  be  preved  clse- 
wfaere,  onr  statute  provides  that  here  it  tarn  only  be 
maoifested  by  the  signatore  of  the  oonsignor,  etc 
Section  9608,  C«mp.  Iaws.  In  SartwM  v.  &preu  Ci>., 
9  Dak.  463  (41  IT.  W.  B^.  732),  our  territorial  Supreme 
Cesrt  rejected  Hie  d^ense  of  the  carrier  that  the  claim  of 
Ion  ^aa  which  the  aetitm  was  founded  was  not  pressntsd 


Kirby  y.  Telegroph  Co. 

to  the  company  witbin  the  time  specified  in  its  receipt, 
upon  the  distinct  ground  that  under  the  controlling  statate 
just  referred  to  there  waa  no  special  contract  so  providing, 
or  binding  apon  the  parties.  It  was  a  rnle  or  regalation  of 
the  company,  and  as  snch  was  printed  in  the  receipt  deliv- 
ered to  the  consignor,  bat  the  conrt  held  that  it  did  not 
operate  to  make  the  liability  ot  the  company  different  in 
any  respect  from  what  it  otherwise  would  be,  because,  not 
being  signed  by  the  consignor,  it  was  not  a  special  contract, 
as  required  and  defined  by  the  statute.  Now  if,  without 
such  special  contract,  the  liability  of  the  carrier  is  notthus 
limited,  and  with  it  it  is,  can  the  carrier  refuse  the  offering 
of  a  shipper  of  "whatever  it  is  accustomed  to  carry," 
unless  he-will  so  contract  to  limit  the  carrier's  liability? 
We  think  not.  The  carrier's  duty  is  to  receive  and  carry 
subject  to  the  full  measure  of  liability,  unless  restricted  by 
mutual  agreement;  and  except  as  to  "rate  of  hire,  the 
tima,  place,  and  manner  of  delivery, "such  an  agreement 
can  only  be  shown  by  the  signature  of  the  shipper  or  sender. 
Id  Tied.  lim.  pp.  366,  SS7,  the  teamed  author,  after 
recognizing  and  discussing  the  right  of  a  common  carrier  to 
modify  and  restrict  its  liability  by  special  agreement  with 
its  patron  or  employer,  says ;  "  But  the  contract  must  be 
freely  and  voluntarily  nuide.  The  carrier  cannot  refuse  to 
take  goods  for  carriage  under  the  common-law  liability  if 
the  consignor  should  refuse  his  assent  to  a  limitation."  To 
same  effect  see  iVew  Jersey  Steam  Nav.  Co.  v.  Merchanfft 
Sank,  8  How.  344.  Nor  can  a  carrier  require  of  a 
shipper  a  waiver  of  any  of  hia  rights  as  a  condition  pre- 
cedent to  receiving  and  carrying  his  freight.  Railroad  Co. 
V.  Foffan  (Tex.  Snp.),  9  S.  W.  Rep.  749.  To  sustain  such 
a  stipulation,  where  fairly  made,  is  only  to  concede  the 
right  and  power  of  the  parties  to  make  it,  and  comes  far 
short  of  meaning  that  the  carrier  siay  exact  the  making  of 
it  as  a  condition  piecedent  to  the  discharge  of  his  duty  aa 
a  common  carrier.  The  statute  was  evidently  intended  to 
settle  witbin  this  jurisdiction  the  qnestion  of  how,  and  to 
what  extent,  the  general  liability  of  a  common  carriw  may 
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be  Hir^itKd;  and  by  providing,  as  it  does,  that  it  can  only 
be  atiou:npliBhed  bya  special  agreement,  it  has  deliberately 
left  it  with  either  party  to  consent  or  to  refuse  to  consent  to 
such  an  agreement.  The  right  to  exercise  snch  freedom  of 
will  by  the  respondent  in  this  case  would  be  denied  and  des- 
troyed if  he  were  compelled  to  consent  under  penalty  of 
ba.ving  his  message  refnsed.  It  has  been  snggested  that  res- 
pondent coald  find  no  right  of  action  npon  refusal  of  appel- 
lant to  transmit  his  message  unless  he  would  agree  to  the  stip- 
ulation, becaaBe,if  made  nnder  such  compnlsion,  it  wonld  not 
be  enforceable  against  him,  and  therefore  harmless;  but  each 
conclusion  would  be  consistent  with  neither  the  duty  of  the 
appellant  nor  the  right  of  the  respondent.  This  right  and  this 
duty  were  correlative,  and  each  was  a  measure  of  the  other. 
Whatever  respondent  had  a  right  to  have  sent,  it  was 
appellant's  duty  to  send.  If  it  was  respondent's  right  to 
have  his  message  transmitted  withoat  agreeing  to  this 
condition,  it  was  appellant's  duty  to  transmit  it  without 
imposing  such  condition  ;  and  it  could  not  justify  a  refusal 
to  send  on  the  ground  that  the  stipulation  sought  to  be 
exacted  as  a  condition  precedent  might,  by  proper  effort  on 
his  part,  be  avoided  by  respondent,  because  made  under 
compnlsion,  or  because  void  and  nngatory  (if  snch  statute 
should  be  held  to  apply  to  snch  a  case),  under  section  U56'3, 
Comp.  Jjaws. 

Following  the  line  of  these  views,  we  are  of  the  opinion 
that  appellant  conld  not,  as  a  common  carrier,  legally 
require  respondent  to  enter  into  the  agreement  which  w« 
have  just  discussed,  and  so  that  it  could  not  legally  refuse 
to  receive  and  transmit  his  message  because  he  declined  t* 
make  such  agreement.  Of  course  Uiis  decision  will  not  be 
understood  as  touching  the  question  of  the  right  of  the 
company  to  make  and  enforce  reasonable  general  regnla- 
tions  for  the  convenient  and  orderly  transaction  of  its  busi- 
ness, and  for  the  iiroper  protection  of  its  intereuts, 
consistent  with  its  duties  as  a  common  carrier.  The  appel- 
lant did  not  object  to  the  respomlenf  s  message  because  it 
was  written  on  respondent's  letter  head,  instead  of  on  a 
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message  blank,  and  so  inconvenient  for  filing  or  preserra- 
Hon  in  accordance  with  the  practice  of  appellant.  Respond- 
ent offered  to  use  the  blank,  if  appellant  would  erase  the 
contract  which  he  wonld  other¥d8e  be  required  to  assent  to 
in  using  it.  The  issue  between  the  parties  was  distinctly 
as  to  the  right  of  appellant  to  require  assent  to  the  stipu- 
lations restricting  its  liability  as  a  common  carrier,  and  this 
decision  covers  only  that  question.  Its  refusal  to  receive 
and  transmit  respondent's  message,  under  the  facts  proved, 
constituted  a  refusal,  within  the  meaning  of  section  3910, 
Gomp.  Laws.  Such  refusal  gave  respondent  a  cause  of 
action,  and  his  right  of  action  was  not  destroyed  or  affected 
by  the  fact  that  he  afterwards  sent  substantially  the  same 
message.  If  to  refuse  the  first  message  was  an  actionable 
wrong  to  respondent,  persistence  in  it  by  appeUant,  to  the 
extent  of  compelling  respondent  to  submit  to  it,  and  to  send 
another  message  on  appellant's  terms,  did  not  cure  or  undo 
tile  first  wrong,  l^e  testimony  seems  to  show  that  respond, 
ent  offered  and  attempted  to  have  his  message  sent  in  the 
afternoon,  between  2  and  4  o'clock ;  that  it  was  refused, 
under  the  circumstances  above  recited  ;  that  he  then  wrote 
a  letter  to  the  party  to  whom  he  desired  to  send  the  mes- 
sage, but  subsequently,  and  that  evening,  about  7  o'clock, 
feeling  doubtful  of  its  reaching  the  party  in  time,  he  went 
to  the  office,  and  sent  upon  one  of  appellant's  blanks  a  mes* 
sage  of  very  nearly  the  tenor  of  the  message  previously 
nf  used.  There  was  nothing  in  this  to  waive  the  wrong  of 
the  refusal,  or  affect  respondent's  legal  right  to  complain 
of  it.    •    •    • 

The  judgment  of  the  County  Court  is  affirmed.    All  the 
judges  concurred. 

NoTB.— A  motion  for  rehearing  of  this  oaae  was  granted  Dea  9,  18SS 
(4  S.  Dak.  499),  partioijlarly  for  the  purpose  of  oonsidering  the  point  raised 
by  the  appellant,  *'  that  seotion  3810,  Comp.  Laws,  upon  which  respondent 
bases  his  aetion,  is  not  now,  and  never  has  been,  in  force  in  this  State.* 
I  The  oass  having  the  same  title,  rep<»rted  4  So.  Dak.  468  (Deo.  IS,  1S9Q» 
was  another  action,  tlM  question  under  consideration  being  the  suffideDOf 
e#  a  plesftiwg  for  the  purpose  of  reoovering  a  penalty  under  said  $  9919. 


TJSAAa,  1893. 
BftUwftjr  Co.  T.  Omt. 


OvxF,  CoLOBADo  ft  Santa.  Fb  Bailwat  CoHPAirr  T.  ff. 
T.  Gkbr. 

T^mu  Court  of  OivQ  AppeaU,  Sept.  g,  U9S, 

(S  Tax.  CiT.  A^-  UV.) 


Whan  tha  Bender  of  m  messkga  writw  it  on  pftpor  other  than  a  r^iila» 
(elegiapliio  blank,  and  the  operator  at  hU  request  oopiea  tt  upon  a  blank, 
th«  opentor  acts  as  agent  of  the  sender,  who  U  bound  bf  a  condition 
printed  in  the  blank,  reeving  the  oompanj  froi&  liabiUt^  (or  miitaha 
or  delay*  of  conneotin^  lines. 

!■  such  a  otwe  an  action  againtt  the  original  companj  oould  be  tonigAt 
only  in  the  oounty  of  ita  domicile. 

OaMrftUsaeriw  cited  in  opinion:  W.  U.  Ttt.  Co.  ▼.  Aball,  tc^  a,  p.  838. 

Appeal  by  defendant  below  from  judgment  of  District 
Court,  Bed  Biver  county.    Facta  stated  in  opiniou. 

AlexaTider  A  ClarJc  and  J.  W.    Terry,  lex  appellant. 

M.  L.  Stmt  and  8.  W.  Barman,  for  appellee. 

FmLBT,  J.:  Plaintiff's  petition  declared  that  tiie  West. 
«m  Union  Telegraph  Company  was  engaged  on  tiia  14tk 
day  of  Jnly,  1888,  in  operating  a  telegraph  line  between 
Paris,  in  I^mar  county,  and  Detroit,  in  Red  River  county ; 
that  the  Qulf,  Colorado  &  Santa  Fe  Railway  Company  was 
at  the  same  time  engaged  in  operating  a  telegraph  Use 
between  Dallas  and  Parle,  connecting  at  tbe  Isflt-nanied 
point  with  the  Western  Union  Telegraph  Company  ;  that 
on  Hkid  date  the  Qulf,  Colorado  and  Santa  Fe  Railway 
Company  was  engaged  in  receiving  and  transmitting  mes- 
sages lor  ^e  public  from  Ladonia,  Tex.,  over  its  own  line, 
to  Paris,  Tex. ,  and  Aenoe,  over  the  line  of  the  Westem 
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together,  are  as  follows :  (2)  ^^The  court  erred  in  failing  to 
instmot  the  jury  to  find  for  the  defendant  on  its  plea  of 
privilege  to  be  sued  in  a  county  of  its  domicile,  because, 
plaintiff  having  dismissed  as  to  the  Western  Union  Tele- 
graph Company,  this  defendant  [the  Gulf,  Colorado  & 
Santa  Fe  Railway  Company]  was  not  by  virtue  of  the  plead- 
ings and  evidence,  liable  to  plaintiff's  action  in  Red  River 
county."  (8)  ^*  The  evidence,  without  conflict,  was  that  the 
message,  as  received  and  transmitted,  was  transcribed  by  the 
operator,  at  the  express  request  and  dictation  of  sender,  on 
a  regular  telegraph  blank,  and  the  court  erred  in  framing 
an  issue  on  this  question  for  the  jury."  The  court  refused 
defendant's  charge  specially  asked,  as  follows :  *^  Tou  are 
instructed  that  the  contract  introduced  in  evidence,  by  vir- 
tue of  which  the  telegram  was  sent,  expressly  limited  the 
liability  of  defendant,  the  Gulf,  Colorado  &  Santa  Fe,  to 
its  own  line ;  and,  the  evidence  introduced  being  imcon- 
troverted  that  the  defendant  acted  only  as  agent  in  deliver- 
ing the  message  to  its  connecting  line,  you  will  find  for 
defendant  on  the  plea  of  privilege." 

The  undisputed  evidence  was  that  the  original  message, 
written  upon  a  piece  of  brown  paper,  was  rejected  by  the 
operator,  as  being  unintelligible,  and  by  him  handed  back 
to  the  person  sent  by  plaintiff  to  deliver  the  same,  to  be 
rewritten  by  him  on  a  telegraph  blank  furnished  by  the 
operator.  Plaintiffs  messenger  stated  to  the  operator  that 
he  was  hot  and  nervous,  and  asked  the  operator  to  write 
down  the  message.  The  operator  wrote  down  the  message 
on  a  telegraphic  blank,  as  it  was  dictated  to  him  by  the 
sender,  and  in  that  form  sent  off  the  messai^.  The  form 
upon  which  the  message  was  written  contained  among 
others,  the  following  printed  stipulation : 

This  oompanj  is  hereby  made  the  agent  of  the  sender,  without  Uabilitj, 
to  forward  any  message  over  the  lines  of  any  other  company,  when  neoe«- 
sary  to  reach  its  destination. 

Appellant  had  no  line  extending  into  Red  River  county, 
and  must  necessarily  have  delivered  the  message  to  the 
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Western  Union  Telegraph  Company  at  Paris,  to  be  by  it 
transmitted  to  the  place  of  destination,  in  Red  River 
oonnty.  The  operator,  in  Hke  preparation  of  the  message, 
was  acting  for  the  sender,  and  not  the  company.  The 
appellee  cannot,  therefore,  complain  of  his  act  in  writing 
the  message  upon  the  form  nsnally  nsed  for  the  porpose, 
or  in  making  a  mistake  in  writing  down  the  message  at  the 
request  and  at  the  dictation  of  Frensley,  the  person  to 
whom  the  sender  had  committed  the  matter  of  having  the 
message  sent.  Teltgraph  Co.  v.  Foster,  64  Tex.  220; 
TO^yraph  Co.  r.  EdaaU,  63  Tex.  676.  W^e  think  the 
rights  of  the  parties  mnst  be  determined  as  though  the 
telegram  had  originally  been  written  upon  the  telegraphic 
blank,  and  in  ^at  event  the  stipalation  hereinbefore 
qaoted  would  deprive  the  court  of  Red  River  county  of 
jurisdiction  over  appellant,  in  a  suit  for  the  breach  of  the 
contract.  If  this  proposition  were  not  trae,  still,  if  the 
operator  made  a  mistake  in  writing  down  the  message,  and 
addressed  it  to  Detroit,  Mich.,  instead  of  Detroit,  Tex, 
the  mistake  would  not  be  chargeable  to  the  company,  and 
the  contract,  as  thus  written,  would  not  authorize  the 
court  in  Red  River  county  to  take  jariadictiou  of  appel- 
lant in  a  suit  based  thereon.  This  last  proposition  ia 
IHToperiy  raised  by  assignment.  Hie  caase  is  reversed  and 
remanded. 

NoTB.—  See  luta  to  Mxt  oun. 
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The  Western  Union  Telbobaph  Company  y.  I.  E.  Jobe. 

T^xas  Court  of  OivU  Appeals,  Feb.  7, 1894, 

(6  Tex.  GIt.  App.  40S.) 

Belay  of  tblbobax.— Ezodbb  fob  delay.— LnanNO  mo.— Oon- 

8TITDTI0NAL  LAW. —  DaKAOXS.— EYIDXIf CE. 

A  telegraph  oompany  cannot  be  ezoused  for  unreaBonable  delay  of  a  tele-> 
gram,  by  reason  of  the  fkct  that  it  had  to  surrender  its  wires  for  a  time 
to  a  railroad  oompany  for  the  purpose  of  directing  its  trains. 

A  statute  providing  that  stipulations  in  contracts  limiting  time  to  pres- 
ent claims  to  less  than  ninety  days  are  unreasonable  and  yoid,  is  not 
unconstitutional.    Statute  applied  to  stipulation  in  telegraph  blank. 

Evidence  showing  how  plaintiff's  wife  seemed  to  be  affected  by  reason  of 
&ilure  to  receive  a  telegram  in  season  to  reach  her  father  beftoe  hia 
death,  also  tending  to  show  knowledge  on  the  part  of  the  oompany  of 
the  relationship  between  her  and  the  person  named  in  the  telegram^ 
held  properly  admitted. 

Company  held  chargeable  with  cost  of  second  message,  oaused  by  delay  of 
first,  but  not  with  an  item  of  carriage  hire. 

Gases  of  this  series  cited  in  c^yinion :  W.  U,  Tel  Ob.  t.  Boeemtreter,  vol.  8» 
p.  782 ;  IF.  17.  TeL  Co.  v.  Adame,  voL  8,  p.  768. 

Facts  stated  in  opinion. 

Walton^  HiU  dfe  WcMan^  for  appellant. 

Fly  A  McNealj  for  appellee. 

Neill,  Associate  Justice :  This  suit  was  brought  by 
appellee  for  the  recovery  of  $1,975  damages  lor  alleged 
negligence  in  delivering  a  message  giving  notice  of  the  ser- 
ious illness  of  his  fvife's  father,  thereby  depriving  her  of 
being  with  her  father  during  the  last  hours  of  his  life, 
from  which  deprivation  she  suffered  great  mental  anguish. 
Damages  were  also  claimed  for  expenses  incurred  by  a 
relative  sending  another  message   and  a  hack,   for   the 
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•xpeiHM  at  which  it  was  alleged  the  plaintiff  became 
liable.  Th«  oaoBe  waa  tried  by  a  jury,  resalting  in  a  vet- 
diet  and  jadgment  for  plaintiff  for  9760,  from  which  judg- 
m  mt  this  appeal  is  taken. 

CovoLUsioHS  or  Fact. — 1.  Appellee's  wife's  father,  J. 
li.  lAmpkin,  being  sick  at  Harwood,  abont  18  miles  from 
Lookhart,  where  plaintifT  and  his  wife  then  resided,  J. 
Ji.  Norwood,  acting  for  appellee  and  his  wife,  delivered  to 
ai^Mllant's  agent  at  Harwood,  at  6.10  o'clock  P.  M.,  August 
1,  1801,  for  transmission  by  tel^i^ph  to  Lockhart,  Texas, 
the  following  message : 

BiAwoOD,  Texas,  8-t, 
To  I.  X.  Jdbe,  Loddiart,  Temu :  Kx.  I^mpldii  ia  wotse.    Come  down  at 

J.  L.  NOBWOOD. 

For  Uie  transmission  of  which  message  he  paid  appel- 
lant's agent,  for  appellee,  twenty-five  cents.  The  message 
was  written  on  one  of  appellant's  blanks,  upon  which  was 
printed  the  following : 

PoTM  Ntt,  1.  The  Weotem  TTukmi  Telegraph  Company.  The  oompwij 
tokimutB  and  delivers  mwwgoa  only  on  conditions  limiting  its  liabiU^, 
witieh  ha*e  b«en  amented  to  by  tfae  sendei  of  the  following  mvmaga. 
bran  oan  be  guarded  asaiaflt  obIj  by  r^teatiug  a  mesBage  back  to  tiw 
■emding  rtatioB  for  oomparison,  and  the  company  will  not  hold  itaeU 
liable  for  erron  or  delays  in  tnuumissioii  or  delivery  of  onrepeated 
mot—gee,  beyond  the  amount  of  tolls  paid  thereon,  nor  in  any  case 
where  the  elaim  1b  not  presented  in  writing  within  sixty  days  after  the 
message  is  filed  with  the  oonqia&y  for  transmission.  This  is  an 
anrepeated  menage,  and  is  delivM^  by  request  of  the  sender  under  the 
oonditiona  named  above. 

3.  The  relationship  between  plaintiff's  wife  and  J.  L. 
Lampkin,  and  the  serions  illness  of  the  latter,  were  known 
to  appellant's  agent  at  Harwood  when  the  telegram  was 
delivered  to  her  tor  transmission^ 

3.  To  transmit  the  message  over  appellant's  wires  to  its 
destination,  it  was  necessary  to  telegraph  it  to  San  Antonio^ 
thence  to  San  Marcos,  and  from  there  to  Lockhart.  The 
fnewage  was  received  by  appellant's  agent  in  Lockhart  at 
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8-20  P.  M.,  August  1, 1891,  but  waa  not  delivered  to  appel- 
lee until  near  10  A.  M.  on  the  following  day.  I.  B.  Jobe 
was  well  known  in  Lockhart,  and  resided  near  appellant's 
telegraph  office,  and  by  the  exercise  of  ordinary  can  and 
diligence  the  message  could  have  been  delivered  within  a 
few  minutes  after  it  was  received  by  appellant's  agent  in 
that  town,  but  such  care  and  diligence  was  not  used  by 
appellant's  servants  in  its  delivery. 

4.  J.  L.  Lampkin  was  on  his  death  bed  when  the  mes- 
sage was  delivered  for  trausmission  to  appellant's  agent  at 
Harwood,  and  died  at  10  o'clock  A.  M.,  August  2,  1891. 

6.  That  by  reason  of  the  delay  in  the  delivery  of  the  mes- 
sage to  appellee,  his  wife  was  prevented  from^reaching  her 
father's  bedside  until  after  his  death,  by  reason  of  which 
she  suffered  great  mental  angnish. 

CoNOLUBiONS  OF  Law. — The  petition  alleged  that  plaint- 
iff's wife's  father,  J.  L.  lampkin,  being  ill  at  Harwood,  18 
miles  from  Lockhart,  J.  L.  Norwood,  acting  for  plaintiff 
and  his  wife,  delivered  to  defendant's  agent,  at  4.90  o'clock 
P.  M.,  August  1,  1891,  the  following  message : 

Habwood,  Texas,  M, 

tb  I.  X.  Jobe,  LoekKart,  Texa* :  Hr.  Lampkiti  ia  wone.    Come  down  rt 

•MUM. 

J.  L.  NOBWOOD. 

That  defsndant  had  notice  of  the  relationship  of  plaint- 
iff's wife,  and  "that  it  was  absolutely  necessary  that 
plaintiff  should  get  the  message  in  the  shortest  possible 
time."  That  defendant  did  not  deliver  it  until  10.30  A.  M. 
Angast  3,  1891.  That  plaintiff  lived  and  did  business  as  a 
merchant  in  Ijockhart.  That  if  the  message  bad  been 
delivered  promptly  plaintiff's  wife  could  and  would  have 
been  with  hei  father  in  three  hours  after  receipt  of  message. 
That  the  father  died  at  10.16  A.  U.  Angnst  2,  1891.  That, 
immediately  after  reoeiving  the  message,  plaintifTs  wite 
left  for  Harwood  in  a  private  conveyance. 

That,  by  reason  of  the  delay  in  the  transmission  of  said 
message,  another  message,  costing  the  sum  of  40  o«ntt,  was 
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Bomething  ;  and  we  think  the  exception  to  that  part  of  the 
petition  claiming  damages  for  the  cost  of  such  a  telegraphic 
iaciairy  was  not  good. 

The  matter  in  the  petition  to  which  the  exception  was 
urged  was  not  directly  submitted  to  the  jury  in  the  court's 
charge,  bat  it  was  not  withdrawn ;  and  as  the  appellant 
testified  that  *'  he  heard  that  L.  A.  L.  Lampkin  sent  a  hack 
from  Laling  to  Lockhart  for  his  family,  and  it  was  worth 
four  dollars  for  a  hack  from  Luling  to  Lockhart,"  and  the 
coort  having  instmcted  the  jary,  if  they  fonnd  certain 
facts,  to  find  for  plaintiff  "  snch  damages  as  yon  deem  just 
and  proper,  nnder  all  the  evidence,"  the  jnry  might  have 
considered  the  item  as  an  element  of  damages,  and  included 
it  in  its  verdict.  We  think,  however,  that  this  error  can 
be  cnred  by  a  remittitor. 

The  appellant  also  pleaded  that  there  was  an  error  in  the 
address  in  the  message,  as  it  was  received  in  Lockhart, 
which  was  caused  without  its  fault,  and  that  its  agent  at 
Lockhart,  on  account  of  the  error,  did  not  and  could  not 
know  for  whom  it  was  intended  ;  that,  when  received,  its 
office  was  closed,  and  that  on  account  of  its  being  compelled, 
on  the  morning  of  the  3nd  day  of  August,  1891,  for  a  short 
time,  to  surrender  the  use  of  its  lines  to  the  use  of  the  Mis. 
Bonri,  Kansas  &  Texas  Railway  Company,  in  conducting 
and  directing  its  trains,  there  may  have  been  some  delay  in 
the  discovery  of  the  error  and  delivery  of  the  message. 
The  part  of  the  answer  by  which  appellant  sought  to  excuse 
the  delay  upon  the  ground  that  its  wires  were  surrendered  to 
the  railway  company  was  excepted  to  by  appellee,  and  the 
exception  sustained.  Upon  the  authority  of  Deleffraph 
Company  r.  RoseHtreter,  80  Tex.,  406,  we  hold  this  was 
not  error. 

The  appellant  pleaded  that,  at  the  time  the  contract  for 
the  transmission  of  the  message  was  entered  into,  it  was 
stipulated  that  appellant  should  not  be  liable  for  damages 
in  any  case  where  the  claim  is  not  presented  in  writing 
within  60  days  after  sending  the  messii^e,  acd  that  appel- 
lee'i  claim  wa«  not  presented  eithT  wirliin  that  period  or 
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00  days.  An  exception  was  made  by  appellee,  and  sng- 
tained  by  the  coart,  to  the  answer  pleading  this  stipulatioii 
as  a  deTense.  We  thinly  the  exception  was  prop«Tly  sus- 
tained. 

No  ttipulKtfon  In  waj  oontraot  requiring  notice  to  be  glvtai  of  xaj  claim 
(or  damages  oa  a  condition  precedent  to  the  right  to  sue  thereon  Hhall  ever 
be  vulid  ualees  suoh  stipulation  ia  reasonable,  and  any  such  stipa- 
lation  fixing  the  time  within  which  auoh  notice  shall  be  given  at  &  le^ 
period  thanninetr  days  shall  be  void.    <A.cts22d  Leg.,eeoS.  p.  90). 

We  do  not  jjeliere  that  the  act  from  which  the  quota- 
tion is  made  ia  violative  of  article  3.  section  3S,  of  onr 
Gonstitation.  The  atipnlation  requiring  the  notice  to  be 
given  within  a  leas  period  than  90  daya  is  void,  and  no 
notice  whatever  was  necessary  as  a  condition  precedent  to 
the  institution  of  this  suit. 

No  notice  being  required,  the  ruling  of  the  coart  upon 
evidence  offered  by  appellee  to  prove  that  notice  sacb  as 
was  stipulated  waa  given  within  90  days,  and  the  ref  aaal  of 
the  court  to  give  the  special  charge  relating  to  such  testi- 
mony, asked  by  appellant,  are  immaterial,  and  in  no  way 
affected  the  merits  of  the  caae. 

J.  E.  Lampkin,  a  aon  of  the  deceased,  was  allowed  to 
testify,  over  appellant's  objections,  as  follows :  "  We  had 
sent  meaaagea  to  Lockliart  in  Febmary  and  March,  1881,  to 
Mrs.  Ray  and  Mrs.  Jobe,  about  father's  condition."  This 
testimony  was  admiaaible  as  a  circuoistance  to  show  that 
appellant'a  agent  knew  at  the  time  ahe  received  the  mes- 
sage for  transmission  of  the  relationship  exiating  between 
the  deceased  and  appellee's  wife ;  and.  as  it  was  the  fact  of 
sending  sach  message  which  was  sought  to  be  eabiblished 
as  a  circumstance  to  prove  anch  knowledge,  it  waa  unnec- 
essary to  produce  the  orifpnal  meaaagea  for  the  purpose  of 
proving  it. 

Witneaaea  were  allowed  to  testify,  over  appellant's 
objections,  as  to  how  appellee's  wife  seemed  to  be  affected 
by  reason  of  her  failure  to  get  the  message  in  time  to  reach 
her  father  before  his  death.    In  a  case  like  this,  where  simi- 
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lar  testimony  was  ofTeied,  our  Siipr«rae  Court  said  :  "As  the 
jury  would  be  instructed  that  they  might,  in  assessing  dama- 
ges, include  her  mental  anguish  in  their  estimate,  it  was 
doubtless  thonght  that  evidence  of  mental  condition  *  *  * 
might  be  given.  As  juries  may,  from  their  own  knowledge 
and  experience  of  hainan  nature,  estimate  damages  proceed- 
ing  from  that  canse,  without  any  evidence,  it  is  not  important 
to  produce  it,  and  when  produced  it  ought  not,  as  a  general 
rule,  to  have  a  controlling  effect ;  and  yet  we  are  not  able 
to  see  why  the  fact  that  mental  angaish  was  felt,  and  was 
exhibited  by  speech  or  otherwise,  may  not  be  proved  for 
what  it  may  be  worth.  It  at  least  (ornishes  no  ground  for 
setting  aside  a  verdict  that  might  be  sustained  without 
any  evidence  as  to  the  existence  or  degree  of  mental  pain." 
Teh  Co.  V.  Adaim,  75  Texas,  535. 

The  quotation  from  the  decision  applies  as  well  to  the 
expression  of  appelljint's  wife,  "  Words  of  mine  are  inade- 
quate to  describe  my  feelings,"  and  to  her  statement, 
"While  I  suffered  great  mental  pain  on  account  of  not 
being  with  my  father  in  his  last  moments,  and  with  the 
remainder  of  his  family  at  that  time  in  their  affliction,  yet  I 
suppose  that  any  other  child  who  was  devoted  to  a  father, 
and  desired  to  be  with  him  in  his  last  hours,  would  suffer 
as  much  as  I  did,"  which  were  also  admitted  in  evidence 
over  appellant's  objections. 

It  does  not  appear  that  the  jury  were  influenced  in  their 
verdict  by  the  remarks  of  appellee' s  counsel  in  his  opening 
address.  The  remarks  were  improper,  but  the  other  coun- 
sel for  appellee,  in  his  (closing  address,  strenuously  insisted 
to  the  jury  that  it  was  their  duty  to  banish  from  their 
minds  the  effect,  if  any,  such  remarks  may  have  had  upon 
them. 

We  think  the  charge  of  the  court  fully  and  correctly 
instructed  the  jury  as  to  the  law  applicable  to  the  case,  and 
that  there  was  no  error  in  the  court's  refusal  to  give  any  of 
the  si)ecial  charges  asked  by  appellant. 

If  the  appellee  will  enter  a  remittitur  in  this  court,  by 
February  7,  1894,  of  five  dollars  on  the  judgment  recovered 
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in  the  court  below,  the  jadgment  will  be  afBnned,  and  the 
coata  of  this  appeal  taxed  a^inst  appellee ;  otherwise,  the 
jadtrment  will  be  reversed,  and  the  cause  remanded. 

Appellee  to  remit  $S  and  pay  cottt. 

Then  affirmed. 

Justice  Flt  did  not  sit  in  this  case. 


Non.— In  ftddttion  to  th«  kbov*  are  Um  following  l^xu  oum  daoUfld 
daring  ttie  period  oorered  bj  thii  toIudm  : 

W.  U.  1^  Oo.  T.  Jeimfa  Brwtr,  Buprams  Conit,  Much  8,  ISH  (11  fl. 
W.  Rap.  IM). 

A  t«l^T»ph  oompwif  lutving  kooeptad  %  mo— age  annooucing  the  deatt 
of  the  lender^  nwther,  and  ita  agent  having,  upon  requeet,  [aomiaed  to 
•end  it  M  quioklj  u  poaaible.  the  oompanj  it  not  exoiuable  for  failure  to 
■and  the  measage  nntU  the  next  morning,  and  making  no  effort  to  aend  it, 
the  delay  being  oanaad  by  the  fact  that  the  tenninal  office  oonld  not  be 
reached  hj  the  aendlng,  'offloe  that  aTaning,  which  the  opwatoc  knaw  bat 
did  not  tell  the  aaoder. 

T,  W.  Andermm  tt  ol.  t.  W.  U.  3W.  Oo.,  Sapreme  Court,  Uarth  15, 
ISM  (8«  Tex.  IT). 

An  answer  alleging  that  the  meeaagea  for  fkUura  to  deliver  whioh  the 
auit  was  brought  were  written  upon  bUnka  whioh  oontained  a  printed 
■tipulation  that  a  special  ohtirge  would  be  made  to  oover  ooat  of  deliTHj 
beyond  free  delivery  limit ;  that  the  addreaaee  Ured  beyond  mid  limit ;  and 
that  no  chargea  were  paid  or  guaranteed  (or  special  ddinry,—  oonatituea 
a  good  defense. 

ButitSK>earingthattbeineaeags  waa  not  written  on  a  blank,  and  bad 
been  received  by  the  oompany  without  any  atipulatiov  as  to  free  delivety 
limit,  the  company  was  bound  at  least  to  notity  the  suider  that  It  could 
not  be  delivered  without  an  additional  charge. 

W.  U.  TtL  Co.  V.  dha*.  Beringer,  Saprame  Court,  Uaroh  IS,  ISM  (B4 
Tex.  38). 

The  addreaaee  of  a  telegram  haa  a  oanae  of  aotioD  for  injury  l^  delay  in 
transmissaon,  though  price  of  transmission  paid  by  sender,  and  aftorwanh 
returned  to  him  by  the  company. 

Mental  anguish  due  to  tailnre  to  attend  funeral  of  addreawe's  fothff 
may  be  recovered  as  damages  in  auoh  oaae. 

B.  M.  Letter  v.  W.  U.  T^.  Oo. ,  Supreme  Court,  April  IS,  ISH  (81  Tex. 
813). 

Stipulation  exempting  telegraph  oompany  from  liability  "fordamsgM 
In  any  oaae  where  tha  claim  is  not  ptesentad  within  sixty  days."  is  trindiae. 
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W.  H.  Smith  T.  W.  U.  m.  Co.,  Bnpmno  Court.  April  19, 18M  (84 Tex. 
»'>9). 

A  telegraph  ooiup&D^  whioh  has  reoeiTed  for  tisiisinission  a  telegram 
from  another  oompwi^,  to  be  delivered  at  a  point  beyond  the  line  of  the 
lAtter,  and  has  received  pay  for  such  transmiwion.lBliable  for  delay,  andls 
not  a  mere  agent  of  the  other  company. 

W.  V.  3W.  Oo.  T.  Cbcke,  Coart  of  CivU  Appeals,  April  97,  1802  (SS  S.  W. 
lOOS). 

Qaefltions  of  pleading  and  f  nstmotions  to  jnry. 

R.L.  r-ioen  ttal.ii.  W.  XT.  7W.  Co.;  W.  V.  Ta.Co.  t.  B.  L.  Buicm  tt 
«J..  Supreme  Conrt,  April  29, 1892  (84  Tex.  419). 

(jaeetSoa  of  damagte  mainly. 

W.  U.  Td.  Oo.  V.  J.  C.  Brwin,  Snpreme  Conrt,  Hay  81, 1802  (19  S.  W. 
Bep.  lOOa). 

A  telegraph  company  ia  liable  for  damages  resulting  from  the  wrongful 
failure  of  a  telegraph  company  to  deliver  a  meeaage,  by  which  failare  tha 
address^  and  his  wife  were  prevented  from  being  present  to  aid  and 
direct  about  the  funeral  of  the  wife's  father  ;  they  thus  mstaining  lnjui7 
to  the  feeUngs  and  mental  Buffering, 

W.  U.  Ta.  Co.  V.  Cooper,  Supreme  Court.  June  W,  1892  (20  S.  W.  47). 
Qoeetion  of  excessive  damages. 

W.  XT.  Td.  Co.  T.  Wiadam,  Supreme  Court,  June  14, 1892  (BS  Tex.  201). 
l{«quest  to  charge  baaed  on  contributory  negligence  held  properly  refused, 
first,  because  not  [beaded,  and  second,  upon  the  merita. 

W.  U.  Td.  Co.,  T.  Ward,  Court  of  Appeals,  June  16,  1882  (19  S.  W.  Hep. 
698). 

A  telegraph  company  is  linlile  for  damages  due  to  delay  of  a  telegram 
announcing  a  death,  although  it  had  no  notioe  as  to  what  action  the  ad- 
dressee  expected  to  take  in  reference  to  the  subject  matter  of  the  message. 
It  wan  not  necessary  to  disclose  to  the  operator  the  relationship  of  the  par- 
ties, or  the  reason  for  prompt  delivery. 

Ovlf  C»aMt  A  Santa  Ft  Bg.  Co.  v.  Todd,  Court  of  Appeals,  June  8, 1892.(19 
8.W.  Rep.  761). 

A  telegraph  company  is  liable  for  damages  caused  by  the  aot  of  its  agent 
in  disoloaing  the  oonbeuts  of  a  telegram,  notwithstanding  the  failure  of  the 
■snder  to  present  his  claim  within  the  time  stipulated  upon  the  printed 
blank,  the  disclosure  of  the  telegram  having  been  fraudulently  concealed 
and  disclosed  only  by  accident,  after  the  expiration  of  said  time. 

W.  V.  Td.  Co.  V.  CarUr,  Court  of  CivU  Appeals,  Oct.  14,  1892  (86  Tex. 
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BMSsags  abonld  hxn  been  dellTered  and  that  at  a  reasooaUa  time  after 
the  omMon  to  tranemit  had  been  dlsoovered. 

W.  U.  Td.  Oo.  T.  B.  B.  St^fiau,  Court  of  Civil  Appeals,  Jin.  IT,  1S9S 
(8  CfT.  App.  129). 

In  an  action  for  damages  for  (ailnre  to  send  a  meMage  snnunonlng  a 
idiTsioiaD  to  a  slok  child  of  the  sender,  whereby  ths  phTsician  did  not 
teach  the  ohild  until  it  was  past  oure  or  relief,  held  that  the  oompany  was 
guilty  ot  groas  negligenoe,  by  which  the  muital  anguish  of  the  ttppei. 
lee  and  his  wife  resulting  from  the  BickDeas  and  death  of  their  child  was 
augmented,  and  that  thef  were  entitled  to  reoover  for  such  snperadded 
pain  and  snOerlng. 

W.U.Ta.Co.  ▼.  O.  it.  ShumaU,  Court  of  CItO  Appeftls,  Feb.  8, 180S  (9 
Civ.  App.  420). 

A  telegraph  company  having  reoeived  full  pay  for  the  transmission  of 
a  message  to  a  point  beyond  the  termination  of  its  own  line,  without  a 
contract  limiting  its  liability  to  its  own  line,  is  bound  to  send  the  message 
to  ita  destination  and  deliver  it.  Facts  held  sufftcient  to  warrant  finding 
that  meesago  was  not  written  on  blank  containing  stipulation  or  attaohed 
to  blank  when  delivered  to  agent  for  transmission. 

W.  U.  TO.  Oo.  T.  O.  L.  Phiaip»,  Court  of  Qvll  Appeals,  March  t,  lOM 

(s  av.  App.  eos). 

Held,  error,  to  Instruct  the  Jury  that  the  sixty  days'  time  limited  for  pr^ 
•entatian  of  claim  for  damages  did  not  begin  to  run  against  the  addreesea 
until  he  learned  that  it  had  been  presented  for  transmision. 

A  telegraph  company  and  a  railroad  oonipany  having  been  sued  Jointi^ 
for  failure  to  deliver  a  telegram  transmitted  partly  over  the  lines  of  each, 
the  jury  oannot  apportion  the  damages  between  the  two  defendants. 

Questions  of  jurisdiotion,  &c,,  considered,  as  to  a  telegram  presented  ia 
Texas  to  be  transmitted  into  ths  Indian  Territory. 

W.  U.  Td.  Co.  T.  0.  W.  Carter,  Court  of  Civil  Appeals,  Uaroh  0,  IMS  9 
Civ.  App.  624). 

Delay  of  a  telegram  ordering  a  ootfln  in  which  to  bury  the  son  of  the 
sender,  from  4.80  P.H.  of  one  day  to  B  A,  K.  the  next  day,  held  tkegUgenoe, 
In  such  a  case  mental  distress  held  a  pruper  element  of  damages. 

W.U.TAOo.  T.  Sardine,  Court  of  Civil  Appeals,  Haroh  •,  ISQt  (9  Ctr. 
App.  617). 
Questions  of  evidence  and  damagea. 

W.  V.  TO.  Oo.  T.  F.  J.  WUli/iTd,  Court  of  .avU  Appeals,  March  SO, 
1888  (S  av.  App.  674). 

Held,  that  a  telegram  in  this  language,  "  How  many  beeves  and  bulla 
have  you  ?  Dont  go  away ;  will  get  them  off.  Answer,"  sufficiently  ad 
vised  the  telegraph  oompany  that  It  related  to  amatter  of  bnsinesBand  ttial 
del^  would  probably  caiDM  loes,  so  as  to  charge  ti>e  company  with  such 
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damages  as  Batorally  resulted  from  failure  to  deliver.    ICeasure  of  dama- 
ges consideTed. 

W.  U.  TtL  Co.  T.  Jahn  Arwine,  Court  of  Civil  Appeals,  April  19, 1898  (S 
Civ.  App.  166). 

Id  an  action  for  damages  for  the  delay  of  a  telegram,  the  original  hay- 
ing been  written  upon  blank  paper  and  not  attached  to  a  telegraph  blank- 
with  the  knowledge  or  consent  of  the  sender,  held  incompetent  as  against 
the  sender  to  prove  a  regulation  of  the  company  requiring  all  messages  to 
be  written  or  attached  to  such  blanks,  and  instructions  to  its  agents  to  the 
same  e£Fect.  The  stipulation  under  which  defense  was  sought  to  be  made 
was  that  limiting  the  time  within  which  to  present  claims. 

W.  U.  2W.  Co.  ▼.  MerriU,  Court  of  CivU  Appeals,  April  37,  1893  (.2  S. 
W.  8^6). 

Yerdiotfor  defendant  held  properly  refused,  it  appearing  that  fkilore  to 
transmit  a  telegram  was  due  to  a  long  standing  want  of  repair  of  defend. 
ant*s  apparatus. 

W.  U.  Tel.  Co.  Y.  Taplor,  Court  of  CivU  Appeals,  May  3, 1893  (8  Civ.  App. 
210). 

Where  the  pay  for  sending  a  telegram  is  divided  between  the  company 
receiving  the  telegram  and  a  connecting  company,  the  latter  is  liable  to 
the  sender  for  its  delay  in  delivering  the  message. 

A  telegraph  company  is  not  bound  to  deliver  a  message  by  q>eoial  mes- 
senger or  at  extra  expense,  at  a  place  thiee  miles  away  from  the  terminal 
office  and  beyond  the  delivery  Umit. 

Womaek  v.  W.  U.  TeL  Co.,  Court  of  Civil  Appeals,  May  10, 1893  (83  a 
W.  417). 

Damages  for  mental  suffering  of  parents,  for  delay  of  teleg^ram  relating 
to  lost  child,  held  proper. 

Beard  y,  W.  U.  TeL  Co.,  Court  of  Civil  Appeals,  May  24, 1898  (38  a  W. 
534). 

The  sender  of  a  telegram  cannot  recover  damages  for  mental  anguish 
caused  by  delay,,  in  a  case  where  the  <3ompany  could  not  reasonably  be 
presumed  to  have  contemplated  such  af  result. 

W.  U.  TtL  Co.  ▼.  Lyman,  (Juai-6  of  Civil  Appeals,  May  31, 1893  (8  C\y. 
App.  460). 

The  addressee  of  a  telegram  may  recoyer  from  a  connecting  line  of  tele- 
graph which  has  accepted  a  message  in  the  usual  course  of  business  for 
delay  of  a  telegram. 

The  repetitioii  of  a  telegram  is  not  a  guard  against  delay.  Therefore  the 
fact  that  the  message  was  not  repeated,  though  written  on  a  blank  limit- 
ing liability  im  oase  of  non-repetition,  will  not  avail  as  a  defense. 


W.  U.  Td.  Co.  T.  MoLioa,  Court  of  Civil  Appeals,  June  14,  1893  (33  a 
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Aotion  for  damages  for  delay  of  telegram  announcing  illnees  of  a  sister 
of  the  addressee.  Held  that  telegram  in  this  form»  **  Miss  Carrie  sick.  She 
wants  70a.  Come  to-morrow,"  was  sufficient  to  indicate  tha  importanoa 
of  the  message. 

The  jury  can  estimate  damages  for  mental  suffering  from  their  owm 
knowleKlge  and  experience,  without  evidence. 

W.  U.  TeL  Co.  ▼•  HinkU,  Court  of  Civil  Appeals,  June  21, 1998  (S  Qt. 
App.  618). 

The  message  not  being  delivered  to  the  company  upon  a  printed  blaakt 
there  was  no  error  in  refusing  to  charge  the  jury  as  to  the  contents  of  tha 
blank  usually  furnished  by  the  company. 

W.  U.  Td.  Co.  r.  Hou9ewright.  Court  of  Civil  Appeals,  Nov.  1, 1888  (8 
Civ.  App.  1). 
Question  of  submission  of  facts  to  jury. 


W.  U.  Tel.  Co.  Y.  JEvanSt  Court  of  Civil  Appeals,  No^.  18,  1898  (5  CiT. 
App.  86). 

An  agreement  by  the  agent  at  the  terminal  office,  to  deliver  a  mefiHage 
expected  by  the  addressee  to  a  person  residing  near  the  office  who  would 
take  it  to  the  addressee,  held  to  be  within  the  scope  of  the  agent's  authority 
and  a  part  of  the  contract  for  transmission  and  delivery. 

In  an  aotion  for  damages  for  delay  of  a  telegram  because  of  which  the 
wife  of  the  addressee  was  pi  evented  from  reaching  her  son  before  his  death^ 
the  injury  to  the  feelings  of  the  wife  was  a  proper  element  of  damages. 

W.  U.  TeL  Co.  T.  Karr,  Court  of  avU  Appeals,  Nov.  23, 1898  (8  Civ. 
App.  80). 

A  tel^praph  company  cannot  be  charged  with  negligence  due  to  the  em- 
ployment of  incompetent  agents  in  absence  of  proof  that  said  agents  had 
becoi  negligent  at  any  other  time. 

Cmnmencement  of  an  action  is  equivalent  to  the  service  of  written 
aotioe  of  claim,  for  the  purpose  of  the  sixty  days'  clauae. 

QiMitions  of  evidence  and  damages. 

MUehdl  T.  W.  U.  TeL  Co.,  Court  of  CivU  Appeals,  Deo.  18, 1898  (6  GIt. 
App.  497). 

Telegram  in  language,  "  Water  is  getting  low.  Come  out,*  sent  1^  Ma 
agent  to  the  owner  of  a  cattle  ranoh,  gave  suffioient  notice  to  the  ooMpany 
of  its  importance  and  urgenpy. 

W.  U.  TeL  Co.  T.  OUxrk,  Court  of  Civil  Appeals,  Jan.  24,  1894 (;^&  W. 
990). 

Delay  by  a  tsisyrsi^  company  for  twenty-seven  hours  or  move  to  trans- 
mit and  deliver  a  telegram  to  a  wife  calling  her  to  ittnnd  knr  siok  hushand^ 
the  tetminal  poiMt  being  eighty  males  from  the  sending  oiBoOi  ahowa 
genoeu 
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TT.  U.  2W.  Co.  ▼.  Zone,  Court  of  CiYil  Appeals,  Mardh  6, 18M  (8  GiT.Appw 

^). 

Telegram  in  the  language,  *' Jeny  is  in  hospital  at  Sedora  dangerously 
siok  with  pneumonia,"  is  sufficient  to  notii^  the  company  of  relationship 
between  the  addressee  and  the  person  named  as  being  ilL 

In  an  action  by  the  addressee  for  damages  due  to  the  delay  of  such  tele- 
gram, the  company  cannot  excuse  itself  by  the  fact  that  by  error  of  the 
sender  the  wrong  place  was  mentioned  as  that  at  which  addressee's  brother 
was  sick. 

91, MM)  held  not  ezoesslTe  damages  for  mental  distress  caused  the  ad- 
dressee of  a  telegram  by  twenty-four  hours'  delay  of  the  same  as,the  result 
of  which  the  addressee's  brother  died  before  he  could  reach  him. 


PrueH  ▼.  W.  U.  TO.  Co.^  Court  of  Giyil  Appeals,  March  8, 18M  (35  &  W. 
724). 
Question  of  damages. 

W.  U.  TO.  Co.  Y.  MeMiOan,  Court  of  Civfl  Appeals,  Maroh  14. 18M  (B5 
B  W.  8S1). 
Questions  of  evidence. 

MarHm  t.  W.  U.  T4L  Co.,  Court  of  Civil  Appeals,  March  98,  18M(1  dv. 
App.  148). 

The  statute,  R.  8.  art  8808,  which  provides  that  actioDS  ftirpenonal 
injuries  must  be  brought  within  a  year,  includes  actions  for  damages  for 
mental  injuries  due  to  non-delivery  of  telegrams. 


A.  W.  WxBTs,  Bespondent^  y.  Wbstbbn  Unioh  Tslboraph 

Company,  Appellant. 

Viah  Suprmne  Courts  Apni  iV,  1S9X 
(8  Utah,  488.) 

EbBOB  m  TBLBOBAM.—  LDOTINO  UABIIITT. 

A  telegraph  company  cannot  by  stipulations  in  its  blanks  free  itself  tnm 
liability  for  its  own  ne^^iigenoe  or  that  of  its  employes.  Applied  in  oaas 
of  unrepeated  mesiage. 

WerU  T.  W.  U.  TtL  Oo.^  voL  8,  p.  808,  cited  and  followed. 

Appxal  by  defendant  below  from  judgment  of  District 
Courti  Weber  connty.    Facts  stated  in  opinion. 
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XBons  (ft  Rogera  {Qeorge  H,  Fearont,  o£  oouiuel),  for  tiu 
appellant. 

Smfth  S  Smith,  for  the  reapondenL 

'Zaite.  C.  J.:  This  is  an  appeal  by  the  defendant  from  a 
judgment  upon  a  verdict  for  $1,600  for  the  plaintiff.  It 
appears  from  the  evidence  in  the  record  that  the  plaintifl 
delivered  to  the  agent  of  defendant  at  Ogden  City,  Utah, 
the  following  message : 

I  will  give  ODS  tboumnd  OMb.  bal.  ilz  months. 

and  that  he  directed  the  agent  in  writing  to  teinsmit  the 
same  to  George  W.  Storer,  at  Eagle  Rock,  Idaho,  and  that 
he  paid  at  the  same  time  therefor  fifty  cents.  It  also 
appears  that  the  message  sent  was  as  follows: 

I  will  give  one  taundrod  oMea,  balo.  rix  moathB ; 

And  the  weight  of  the  evidence  shows  that  the  plaintiff 
lost  in  profits  as  mach  as  $1,600  in  conseqnence  of  the 
failure  to  forward  the  message  aa  requested,  and  that  this 
failure  was  in  consequence  of  the  negligence  of  the  defend- 
ant's agent.  The  message  was  written  on  a  form  npon 
wliirh  was  printed  the  following  provision :  "It  's  agreed 
between  the  sender  of  the  following  message  and  l.iIs  com- 
psiny  that  said  company  shall  not  be  liable  for  mistakes  or 
delays  in  the  transmission  or  delivery,  or  for  non-delivery, 
of  any  unrepeated  message,  whether  happening  by  negli- 
gence of  its  servants  or  otherwise,  beyond  the  amount 
received  for  sending  same."  The  message  was  not  repeated, 
nor  did  the  plaintiff  request  it.  In  view  of  the  foregoing 
provision,  and  of  the  fact  that  the  plaintiff  did  not  liave  the 
messHge  repeated,  appellant's  counsel  claim  that  defendant 
was  noc  liable  to  pay  more  than  the  50  cents  received  for 
transmission.  When  this  case  was  before  as  at  the  Jno« 
term,  1H!)1,  tlie  point  now  made  was  decided.  This  court 
then  said:  "Public  policy  forbids  conteicta  by  telegraph 
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companies  exempting  them  from  the  conseqaences  to  theit 
employers  from  the  negligence  of  tbeir  agents  in  transmit- 
ting  messages."  Werttfw.  Telegraph  Co,,  7  Utah,  446(37 
Pac.  Rep.  172).  Connael  for  appellant  rely  upon  YiyrJe  Co. 
V.  Central  Railroad^  3  Wall.  107  j  Hart  v.  Railroad  Co., 
113U.  S.  331  (5  Sap.  Ct.  Rep.  161);  and  Liverpool  A  G.  W. 
Steam  Co.  v.  Phenix  Int.  Co.,  129  U.  S.  397  (9  Sup.  Ct 
Rep.  469).  The  first  of  these  cases  holds  that  common  car- 
riers cannot  stipulate  against  losses  from  their  own  negli- 
gence or  misconduct.  The  other  two  cases  hold  that  the 
shipper  and  common  carrier  may  agree  upon  the  valae  of 
goods  shipped  by  a  contract  fairly  made,  and  that  such 
price  would  be  the  limit  of  the  carrier's  liability  in  case  of 
loss  or  damage  from  his  negligence  or  misconduct  Under 
rach  a  contract  the  shipper  should  not  deny  that  a  price  he 
has  agreed  upon  is  sufficient,  and  by  such  a  contract  the 
carrier  may  protect  himself  from  extravagant  and  fancifnl 
valuations,  and  iix  his  compensation  with  reference  to  bis 
liability,  as  well  as  with  respect  to  the  cost  of  transporta- 
tion. These  cases  do  not  hold  that  a  common  carrier  can 
contract  against  losses  from  his  own  negligence.  Though 
the  evidence  in  this  case  shows  that  the  plaintltF  lost  $1,500 
from  defendant's  negligence,  the  stipulation  relied  upon 
limits  its  liability  to  fifty  cents.  In  holding  the  stipulation 
in  question  valid,  the  conrt  would  decide  that  a  common 
earner  may  contract  against  loss  from  his  own  negligence. 
We  find  no  error  in  this  record.  The  judgment  of  the 
lower  court  is  affirmed. 
Blaoebubn,  J.,  and  Bartoh,  J.,  concurred. 


Hon.— 8oe  DOM.  vol.  8,  p.  SlOb 
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Virginia  Supreme  Court,  Nov.  16, 1S9S. 
(90  Ya.  297.) 

TeUWEAPH  OOMPANT.— STATDTOBT     PBNAZiTY.^lNnBSTATS     001 


•Under  Yirginia  Code,  Motion  1299,  which  requires  prompt  delivery  ol 

telegrams  and  presoribes  a  forfeiture  of  9100  to  the  sender  or  addressee, 

for  failure  to  deliver  promptly,  held : 
FUrat.  That  an  action  to  enf oroe  the  forfeiture  need  not  be  brought  in  the 

name  of  the  Commonwealth. 
Second,  That  the  statute  is  not  repugnant  to  the  interstate  oommeroe 

provisions  of  the  Federal  Constitution,  so  far  as  it  applies  to  a  telegram 

to  be  delivered  within  the  State  of  Virginia. 
Cues  of  this  series  oited  in  opinion :  Tel,  Cfo,  r,  Texae,  voL  1,  p.  878 ;  W, 

U,  Tel.  Co.  V.  PlMMtteton.  voL  1,  p.  682 ;  Leloup  v.  Art  of  Mobile,  vol.  %, 

Appxal  by  defendant  from  judgment  of  Circuit  Courts 
Allegheny  county. 

Facts  stated  in  opinion. 

Sliles  <ft  HoUaday^  for  plaintiff  in  error. 

Benj.  Badetij  for  defendant  in  error. 

Lbwis,  p.  ,  delivered  the  opinion  of  the  court.  This  was 
an  action  against  the  Western  Union  Telegraph  Company, 
to  recover  a  statutory  penalty  of  one  hundred  dollars  for  the 
failure  of  the  company  to  deliver  as  promptly  as  practicable 
a  certain  dispatch  sent  from  Asheville,  North  Carolina^  to 
the  plaintiff,  at  Clifton  Forge,  in  this  State.  Section  ISdS 
of  the  Code,  under  which  the  action  was  brought,  reads  as 
follows : 

It  shaU  be  thedutf  of  every  telegmph  or  telephone  company,  upon  Um 
jffrival  of  a  diqiatoh  at  the  point  to  whioh  it  is  to  be  transmitted  bf 
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MJd  oompuij,  to  detivor  ft  proniptljr  to  the  penon 
where  the  regulatlona  of  the  oompMiij  require  mob 
it  promptly  aa  directed,  where  the  a«ane  ia  to  be 
fKilora  to  deliver  or  forward  a  dispatch  as  prom 
GoinpH&r  shall  forfeit  one  hundred  dollaia  to  the 
patch,  or  to  the  peraon  to  whom  it  waa  addreeaed. 

It  is  admitted  that  the  dispatch  in  qoe 
ered  as  promptly  aa  practicable,  bat  the  • 
less,  denies  the  plaintiff's  right  to  recori 
TJz, :  (1)  Because  the  action,  if  maintai 
to  have  been  in  the  name  ot  the  comn 
b^i-anae  section  1292  of  the  Code  is  repn^ 
of  the  Constitution  of  the  United  Sta- 
Coiigiess  the  power  to  regulate  commerc 
States. 

As  to  the  first  point,  little  need  be  sa 
I  he  Code  prnvides  that  "where  any  stati 
onless  it  be  otherwise  expressly  provided 
sistent  with  the  manifest  intention  of  th 
it  shall  be  to  the  commonwealth,"  etc. ; 
it  is  provided  that  "wherever  the  won 
this  chapter,  it  shall  be  construed  to  i 
forfeitare,  penalty,  and  amercement." 
npon  which  the  company  relies  have  i 
case  like  the  present.  Section  1382.  wh 
action  in  a  caaa  of  this  sort,  expressly  p: 
feitnre  shall  be  "to  the  person  sending 
the  peison  to  whom  it  was  addressed  ;" 
fore  b«  manifestly  inconsisrent  with  tli 
Tiegislatare  to  hold  that  the  commonwea 
in  the  penalty  sought  to  be  recovered  i 
or  that  the  action  is  not  properly  .in 
plaintiff. 

The  next  question,  then,  Is  whether 
MB  it  relates  to  a  case  like  the  present, 

That  the  power  of  Congress  to  regulai 
the  States  is  nnqnalified  and  supreme, 
VOL.  IV— 62. 
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was  so  decided  in  the  great  case  ui  Oibbona  v.  Ogden,  9 
Wheat.  1,  and  the  anhseqaentdecisionB  to  the  same  effect  are 
very  nnmeroas.  It  must  also  be  conceded  that  telegraphic 
commnnication,  like  the  tranBportation  of  passengers  and 
merchandise,  is  commerce,  and  that  such  commanication, 
when  had  between  different  States,  is  interstate  commerce. 
In  Telegraph  Co.  T.  J^x<is,  105  TI.  S.  460,  it  wae  dis- 
tinctly decided  that  a  telegraph  company  occupies  the 
same  relation  to  commerce,  as  a  carrier  of  messages,  that  % 
railroad  company  does  as  a  carrier  of  goods  ;  that  both  com- 
panies areinsinimentsof  commerce,  and  that  their  business 
is  commerceitself.  See,  also,  W.  U.  Tel.  Co.  w.  Pendleton, 
122  U.  S.  347 ;  I^eloup  T.  Bort  of  MbbUe,  127  id.  640. 
Nor  is  it  denied  that  those  subjects  of  commerce  which  are 
national  in  their  nature,  admitting  of  only  one  uniform 
system  or  plan  of  regulation,  such  as  the  transportation  of 
commodities  or  the  transmission  of  messages  between 
different  States,  are  subject  to  the  exclusive  control  of  Con- 
gress, and  consequently  that  any  r^ulation  thereof  by 
State  legislation,  whether  Congress  has  legislated  on  the 
subject  or  not,  is  void.  CooUy  v.  Board  of  Port  Wardens, 
12  How.  299  ;  Weltim  v.  State  qf  Mixsouri,  91  U.  S.  275  ; 
Henderson  v.  Mayor,  etc.,  92  id.  259 ;  QUmcester  Ferry 
Co.  V.  Pennsylvania,  114  id.  196;  Rohbinsv.  Shelby  Tax- 
ing District,  120  id.  489;  Leiay  v.  Hardin,  135  id.  100; 
Lehigh  Valley  Railroad  Co.  v.  Pennsylvania,  145  id. 
193 ;  W.  U.  Tel.  Co.  ▼.  Texas,  105  id.  460 ;  Leloup  t. 
FortofMobae,i27ii.  640. 

These  principles  were  acted  on  by  this  court  in  Sf.  A  W. 
B.  R.  Co.  V.  Commonwealth,  88  Va.  96,  and  we  do  not 
understand  them  to  be  controverted  in  the  present  case. 

Bat  does  the  statute,  the  validity  of  which  is  here  drawn 
in  question,  amount  to  a  regalation  of  commerce?  In 
Western  Union  Tel,  Co.  t.  Pendleton,  122  U.  S.  347,  a 
statute  of  Indiana  was  held  to  be  repugnant  to  the  com- 
merce danse  of  the  Constitution,  so  far  as  it  attempted  to 
regulate  the  delivery  of  dispatches  sent  from  that  State 
into  other  States,  because,  as  the  court  said,  conflicting 
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legislation  would  inevitably  follow  with  reference  to  tele- 
^rapbio  commQnications  between  different  States,  if  each 
State  was  vested  with  power  to  control  them  beyond  ita 
own  limits. 

But  that  is  not  the  question  arisinft  in  the  present  case, 
nor  does  the  reasoning  in  that  case  apply  to  this.  This  is 
an  action  for  the  failure  to  deliver  in  this  State  a  dispatch 
sent  from  another  State  and  deliverable  here,  under  a 
statute  of  this  State.  There  is  no  question  as  to  the  extra 
tenitorial  operation  of  the  statute,  and  it  will  be  time 
enough  to  decide  that  question  when  it  arises. 

It  has  been  argued  with  much  earnestness  that  the 
statute  amounts  to  a  regulation  of  interstate  commerce,  but 
weare  unable  to  come  to  that  conclusion.  If  it  can  be  said  to 
affect  commerce  at  all,  it  does  so  only  remotely  or  inci* 
dentally.  It  prescribes  no  new  rale,  and  imposes  no  addi- 
tional  duty,  and,  so  far  as  tlie  delivery  of  telegrams  ia 
concerned,  it  simply  prescribes  a  penalty  for  a  failure  to 
deliver  where  the  regulations  of  the  company  itself  require 
such  delivery.  That  it  would  be  competent,  moreover,  for 
the  State  to  afford  redress  through  her  courts,  according  to 
the  common  law,  for  tlie  negligent  failure  of  a  telegraph 
company  to  deliver  a  disjmtch  sent  from  another  State,  ia 
unquestionsble ;  and,  if  this  may  be  done,  it  is  equally 
competent  for  the  State  to  seek  by  legislation,  in  advance, 
to  prevent  such  violation  of  duty. 

We  think  the  case  is  within  the  principle  of  the  decision 
in  Sherlock  v.  Ailing,  93  U.  S.  99,  namely,  that ' '  the  legisla- 
tion of  a  State,  not  directed  against  commerce,  or  any  of  it« 
regalations,  but  relating  to  the  rigMs,  duties,  and  Hdbili' 
ties  of  citizens,  and  only  indirectly  and  remotely  afftcting 
the  operations  of  commerce,  is  of  obligatory  force  upon  citi- 
zen, within  its  territorial  jariadiction,  whether  on  land  or 
water,  or  engaged  in  commerce,  foreign  or  interstate,  or  in 
any  other  pursuit." 

This  principle  was  applied  and  amplified  in  ^nith  v. 
A'abana,  124  U.  S.  4U5  ;  and  ^^in  in  Nashville,  etc.,  Ry. 
Ci.  V.  Alabama,  126  id.  96. 
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In  the  Smith  case,  the  qaestion  was  whether  a  statate  of 
Alabama  making  it  unlawful  for  any  locomotive  engineer 
to  drive  or  operate  any  train  of  cars  without  having  been 
first  examined  and  licensed  was  in  contravention  of  the 
commercial  power  of  Congress,  so  far  as  it  applied  to 
engineers  employed  on  interstate  trains,  and  it  was  held 
that  it  was  not.  After  a  full  consideration  of  the  case,  the 
conclusions  announced  were  (1)  that  the  statute  was  not,  in 
its  nature,  a  regulation  of  commerce  ;  (3)  that  it  was  prop- 
erly an  act  of  legislation  within  the  reserved  power  of  the 
State  to  regulate  the  relative  rights  and  duties  of  persons 
within  the  State  so  as  to  secure  safety  of  persons  and 
property  ;  and  (3)  that  so  far  as  it  affected  interstate  com- 
merce, it  did  so  only  indirectly,  and  not  so  as  to  burden  or 
impede  such  commerce. 

In  the  course  of  the  opinion,  it  was  said,  by  way  of  illus- 
tration, that  a  common  carrier,  although  engaged  in  inter- 
state commerce,  is  liable  according  to  the  local  laws  of  the 
particular  State  in  which  he  may  be  guilty  of  any  nonfeas- 
ance or  misfeasance,  as,  for  example,  for  his  failure  to 
deliver  goods  at  the  proper  time  and  place^  or  for  injuries 
to  passengers,  caused  by  his  negligence,  and  that  in  neither 
case  would  it  be  a  defense  that  the  law  giving  the  right  of 
redress  was  void  as  being  an  unconstitutional  regulation  of 
commerce  by  the  State. 

These  views  were  repeated  in  the  case  in  128  U.  S.,  above 
cited,  where  a  statute  of  Alabama  requiring  the  examination 
of  certain  railway  employes  with  respect  to  their  powers  of 
vision  was  sustained,  and  held  not  to  be  a  regulation  of 
commerce.  The  provisions  of  the  statute,  like  those  of  the 
statute  upheld  in  the  Smith  casCj  were  held  to  be  but  jxarts 
of  that  local  law  which  governs  the  relation  between 
carriers  of  passengers  and  merchandise,  and  the  public  who 
employ  them,  which,  as  respects  interstate  commerce,  are 
not  displaced  until  they  come  in  conflict  with  an  express 
enactment  of  Congress.  And,  after  quoting  from  the  opin- 
ion in  the  Smith  case^  it  was  added  that  what  the  State 
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may  pnnish  or  afford  redress  for,  when  done,  it  may  seek, 
by  proper  precaations  in  advance,  to  prevent. 

In  Sherlock  v.  Ailing,  supra,  the  main  point  waa  whethei 
a  State  statnte  giving  a  right  of  action  to  the  personal  rep- 
resentative of  a  deceased  person,  whose  death  was  cansed 
by  the  wrongfnl  act  or  omissioa  of  another,  could  be  con- 
stitutiooally  applied  to  the  case  of  a  loss  of  life  by  a  col- 
listoa  between  steamboats  navigating  the  Ohio  river, 
engaged  in  interstate  commerce.  The  defendant's  conten- 
tion was  that  the  statute  enlarged  the  liabilities  of  parties 
for  sach  torts,  and,  if  applied  to  marine  torts,  would  con- 
stitute a  new  burden  on  commerce.  But  this  view  was 
rejected,  and  the  statnte  was  held  a  valid  addition  to  and 
amendment  of  the  general  law  of  the  State,  which  did  not, 
within  the  meaning  of  the  Constitution,  place  a  burden  on 
commerce,  or  amount  to  a  regulation  thereof ;  and,  refer- 
ring to  previous  decisions  relied  on  by  the  defendant,  it 
was  said  that  the  legislation  adjudged  invalid  in  those 
cases  "  created,  in  the  way  of  tar,  license,  or  condition,  a 
direct  burden  on  commerce,  or  in  some  way  directly  inter- 
fered with  its  freedom." 

Tested  by  these  principles,  section  1292  of  the  Code  is 
not  open  to  the  objection  that  has  been  urged  against  it. 
It  is  not,  in  a  legal  sense,  a  burden  upon,  or  a  regulation  of, 
commerce,  nor  does  it  conflict  wilh  any  act  of  Congress. 
It  is  simply,  as  was  the  legislation  involved  in  the  cases 
jnst  mentioned,  an  amendment  or  enlargement  of  the  local 
law,  which  is  subject  to  modificiition  by  the  Legislature, 
and  which  regulates  the  relative  rights  and  duties  of  tele- 
graph companies,  and  persons  doing  business  with  them,  in 
this  State.  It  is,  of  course,  competent  for  Congress,  in  the 
exercise  of  its  plenary  power  in  the  matter,  to  prescribe 
specific  regulations  touching  foreign  or  interstate  com- 
merce, which  regulations  would  supersede  all  conflicting 
local  law  which,  even  indirectly,  affects  snch  commerce. 
But,  until  some  snch  action  is  taken  by  Congress,  we  are 
obliged  to  hold  that  section  1292  is  a  valid  enactment. 

The  following  extract  from  the  opinion  in  Smith  v.  Ala- 
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bama^  is,  mtUatis  mtUandiSj  no  less  applicable  to  this  case 
than  to  that.    There  it  was  said : 

^'  Bat  for  the  provisions  on  the  subject  found  in  the  local 
law  of  each  State,  there  would  be  no  legal  obligation  on  the 
part  of  the  carrier,  whether  ex  contractu  or  ex  delicto^  to 
those  who  employ  him ;  or,  if  the  local  law  is  held  not  to 
apply  where  the  carrier  is  engaged  in  foreign  or  interstate 
commerce,  then,  in  the  absence  of  laws  passed  by  Congress, 
or  presumed  to  be  adopted  by  it,  there  can  be  no  role  of 
decision  based  upon  rights  and  duties  supposed  to  grow 
out  of  the  relation  of  such  carriers  to  the  public  or  to  indi- 
Tiduals.  In  other  words,  if  the  law  of  the  jyarticular  State 
does  not  govern  that  relation,  and  prescribe  the  rights  and 
duties  which  it  implies,  then  there  is,  and  can  be,  no  law 
that  does,  until  Congress  expressly  supplies  it,  or  is  held 
by  implication  to  have  supplied  it,  in  cases  within  its  juris- 
diction over  foreign  and  interstate  commerce.  The  failure 
of  Congress  to  legislate  can  be  construed  only  as  an  inten- 
tion not  to  disturb  what  already  exists,  and  is  the  mode  by 
which  it  adopts,  for  cases  within  the  scope  of  its  power, 
the  rule  of  the  State  law,  which,  until  displaced,  covers 
the  subject.'* 

The  result  of  these  views  is  that  the  judgment  complained 
of  must  be  afikrmed. 

JUDGMBNT  AFFIBMIED. 


KOTB. — For  other  oases  in  whioh  the  interstate  oommeroe  proTisfons  of 
the  Federal  Constitution  have  been  oonsidered,  see  Indsx  to  this  andpes- 
Tious  Tolnmes  of  this  series,  title  *'  Constitutional  Law«* 

NOTB.— See  note,  toL  89  p.  817. 
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finianBFiXLD,    Kespondent,   T.   Wxstbbn  TTnioit  Tel>> 
GRAPH  Company,  Appellant. 

Witeoimn  Svpnma  Oowt,  Junt  30,  1894, 

(87  Wis.  1.) 

Dklat  of  tklbobak.— Mdttal  ikjubt.— WnCX>lTBIlf  flTATUra, 

Hental  uigniBh  alone  will  not  warrant  a  ncofvrf  of  dunsgMfor  delsj  <4 

» telegram. 
This  is  so  both  at  common  law  and  under  the  Wisoonsin  ibttnte.    I«in 

1885,  chapter  171. 
Oases  of  this  seriM  oited  In  opinion :  (Disapproved);  So  ileSf  ▼.  W.  V.  3W. 
Co.  ToL  1,  p.  US.    (With  approval):  W.  U.  TO.  Oo.  t.  Bogert,  voL  1,  p. 
SSCiConoeUv.  W.  U.  Tel.  Co.,  ante,  p.  748;  W.  U.  TeL  Co.  t  Wood, poitt 
Uerelf  oited :  Candee  v.  W.  U,  Tel.  Co.,  toL  1,  p.  09. 

Statement  of  facta  by  Winslow,  J. 

Actioa  for  damages  for  delay  in  the  delivery  of  a  tele- 
gram. Plaintiff  resided  on  a  farm  abont  ten  miles  f torn  the 
Tillage  of  Iron  River,  Wis.  His  mother  lived  at  Usbon, 
N.  B.,  with  plaintiff's  brother,  J.  W.  Sonuneifield.  Defend* 
«nt  had  an  office  at  each  of  these  places.  October  28, 1893, 
J.  W.  Sammerfield  left  at  defendant's  office  at  Usbon  a 
message  addressed  to  plaintiff,  care  of  Bart  Clark,  Iron 
Biver,  reading  as  foUows : 

"  Mottier  Is  dTimg.    Gome  immedijttelr. 


The  fees  for  the  txansnuMdon  of  the  message  were  paid, 
bnt  the  evidence  tended  to  show  that  the  message  was 
negligently  delayed,  and  was  not  delivered  to  Olark  nntU 
October  28,  1893,  and  phiintiS  did  not  receive  it  until  after 
noon  of  that  day.  Plaintiff's  mother  died  on  the  36th 
day  of  October.  Pluntiff  claimed  that  he  would  have 
gone  to  hif  motixer's  bedside  had  he  received  the  tel^^am 
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in  due  timey  and  that,  by  reason  of  his  failing  to  receive 
the  message  nntil  after  his  mother's  death,  he  was  deeply 
'^mortified,  grieved,  hnrt,  and  shocked,  and  suffered 
intense  angnish  of  body  and  mind,  an^  was  thereby 
thrown  into  a  state  of  nervous  excitement  and  tremor, 
which  rendered  him  sick,  and  impaired  his  health  and 
strength,  and  that  he  still  suffers  from  the  effect  of  the 
same." 

Upon  the  trial,  objection  was  made  to  the  reception  of 
any  evidence  under  the  complaint,  because  it  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action,  which  objec- 
tion was  overruled,  and  exception  was  taken. 

The  court  charged  the  jary,  among  other  things,  as  fol- 
lows: *^If  you  find  that  the  message,  in  the  exercise  of 
ordinary  diligence,  considering  all  the  circamstances  of  the 
case,  was  unreasonably  delayed,  and  that  if  it  had  been 
delivered  with  reasonable  promptness,  the  plaintiff  could  and 
would  have  re8i)onded  thereto  and  reached  his  mother 
before  her  death,  and  that  plaintiff  suffered  mental  pain  from 
a  sense  of  disappointment,  sorrow,  chagrin,  or  grief  at  being 
deprived  of  being  at  his  mother's  death-bed,  your  verdict 
should  be  for  the  plaintiff  in  such  sum  as  will  fairly  com- 
pensate him  for  his  mental  suffering  and  damages,  if  any, 
to  his  nervous  system,  caused  by  the  shock  of  such  mental 
suffering." 

A  verdict  for  the  plaintiff  for  $662.60  was  rendered*  and 
from  judgment  thereon  defendant  appealed. 

Catlin  A  Bvilety  Carl  C.  Pope^  La  Follettey  Harper^  Hoe 
<ft  Zimmerman^  and  Oeo.  H.  FearonSj  for  appellant. 

McHughy  and  Lyons  A  Mcintosh^  for  the  resi)ondent. 

W1N8LOW,  J. :  The  exact  question  presented  by  the 
instruction  of  the  court  to  the  jury  is  whether  mental  anguish 
alone,  resulting  from  the  negligent  non-delivery  of  a  tele- 
gram, constitutes  an  independent  basis  for  the  recovery  of 

damages. 


WISCONSIN,  1894. m 

Sunmierfield  ▼•  Telegraph  Co. 

At  common  law  it  was  well  settled  that  mere  injury  to 
the  feelings  or  affections  did  not  constitute  an  independent 
basl.  for  the  recovery  of  dama^^.  Cooley,  Torts,  371 ; 
Woo'vUs  Mayne,  Bam.  (1st  Amer.  ed.)  §  64,  note  1.  It  is 
tme  that  damages  for  mental  saffering  have  been  generally 
allowed  by  the  courts  in  certain  classes  of  cases.  These 
classes  are  well  stated  by  Coopeb,  J.,  in  his  learned  opin* 
ion  in  the  case  of  Western  Union  Tel.  do.  w.  Sogers,  68 
Miss.  748,  as  follows :  **  (1)^  Where,  by  the  merely  negli. 
gent  act  of  the  defendant,  physical  injury  has  been  sus- 
tained ;  and  in  this  class  of  cases  they  are  compensatory, 
and  the  reason  given  for  their  allowance  is  that  the  one  can- 
not be  separated  from  the  other.  (2)  In  actions  for  breach 
of  the  contract  of  marriage.  (8)  In  cases  of  wilful  wrong, 
especially  those  affecting  the  liberty,  character,  reputation, 
personal .  security,  or  domestic  relations  of  the  injured 
party."  To  this  latter  class  belong  the  actions  of  malicious 
prosecution,  slander  and  libel,  and  seduction,  and  they  con- 
tain an  element  of  majice.  Subject  to  the  possible  excep- 
tions contained  in  the  second  and  third  of  the  above  classes, 
it  is  not  believed  that  there  was  any  case, — certainly  no 
well  considered  case,  — prior  to  the  year  1881,  which  held 
that  mental  anguish  alone  constituted  a  sufficient  basis 
for  the  recovery  of  damages.  In  that  year,  however, 
the  Supreme  Court  of  Teicas,  in  8o  lUUe  ▼•  W.  XT. 
TeL  Co.,  65  Tex.  80.^,  decided  that  mental  suffering 
alone,  caused  by  failure  to  deliver  such  a  telegram  as  the  one 
in  the  present  case,  was  sufficient  basis  for  damages.  The 
principle  of  this  case  has  been  followed  with  some  varia- 
tions by  the  same  court  in  many  cases  since  that  decision, 
and  its  reasoning  has  been  substantially  adopted  by  the 
courts  of  last  resort  in  the  States  of  Indiana,  Kentucky, 
Tennessee,  North  Carolina,  and 'Alabama,  in  cases  which  are 
cited  in  the  briefs  of  counsel.  On  the  other  hand,  the  doc- 
trine has  been  vigorously  denied^by  the?  highest  courts  in  the 
states  of  Georgia,  Florida,  Mississippi,  Missouri,  Kansas, 
and  Dakota,  and  by  practically  the  unanimous  current  of 
authority  in  the  Federal  courts.    All  of  these  cases  will  be 


836  AMERICAN  ELECTBICAL  CASES.       [vol.  4 

SnmiiiBrfleld  v.  Telegntf^  Oo. 

preserved  in  the  report  of  this  case,  and  the  citaticHU  need 
not  be  repeated  here. 

The  qaestdon  is  substantially  a  new  one  in  this  State,  and 
we  are  at  liberty  to  adopt  that  rale  which  best  comnaends 
itself  to  reason  and  justice.  It  is  true  that  it  has  been  held 
by  this  coart,  in  Walsh  v.  C,  Jf.  «6  Si,  P.  R.  Co.,  ti  Wia. 
^,  that  in  an  action  upon  breach  of  a  contract  of  carriage, 
damages  were  not  recoverable  for  mere  mental  diabees ; 
bnt,  as  we  regard  this  action  as  being  in  the  natore  of  a 
tort  action  founded  upon  a  n^lect  of  the  duty  which  the 
telegraph  company  owed  to  the  plaintiff  to  deliver  the  tele, 
gram  seasonably,  that  decision  is  not  controlling  in  this 
case. 

The  reasoning  in  favor  of  the  recovery  of  such  damages 
is,  in  brief,  that  a  wrong  has  been  committed  by  defendant 
which  has  resulted  in  injury  to  the  plaintiff  as  grievous  aa 
any  bodily  injury  could  be,  and  that  the  plaintiff  should 
have  a  remedy  therefor.  On  the  other  hand,  the  argument 
is  that  snch  a  doctrine  is  an  innovation  upon  long-estab- 
lished and  well-understood  principles  of  law ;  that  the 
difficnlty  of  estimating  the  proper  pecuniary  compen- 
sation for  mental  distress  Is  so  great,  its  elements  so  vagne, 
shadowy,  and  easily  simulated,  and  the  new  field  of  litiga- 
tion thus  opened  up  so  vast,  that  the  courts  should  not 
establish  snch  a  mle, 

Regarding,  as  we  do,  the  Texas  rale  as  a  clear  innovatioD 
upon  the  law  as  it  previously  existed,  we  shall  decline  to 
follow  it,  and  shall  adopt  the  other  view,  namely,  that  for 
mental  distress  alone,  in  such  a  case  as  the  present,  dam- 
ages are  not  recoverable.  The  subject  has  been  so  fully 
and  ably  discussed  in  opinions  very  recently  deliv^ed  that 
no  very  extended  discussion  will  be  attempted  here.  We 
refer  specially  to  the  opinions  in  Western  Vnion  Tel*  Co. 
v.  Rogers,  68  Miss.  748  ;  ConneU  r.  W.  U.  TeL  Co.,  119 
Mo.  34 ;  Wettem  Union  Tel.  Co.  r.  Wood,  67  Fed.  Rep. 
471.  See,  also,  Jndge  Lubton's  dissenting  opinion  in 
Wadstoorth  v.  W.  U.  Tel.  Co.,  86  Tenn.  695.  In  the  last- 
'Damed  opinion  the  following  very  apt  remarks  are  made : 


d  ▼.  Tel^reph  Co. 


"  The  reason  why  an  independent  action  for  such  damages 
cannot  and  onght  not  to  be  sustained  is  found  in  the 
remoteness  of  such  damages,  and  in  the  metaphysical 
character  of  such  an  injury,  considered  apart  from  physi- 
cal pain.  Such  injuries  are  generally  more  sentimental 
than  substantial.  Dependiug  largely  on  physical  and 
nervous  conditions,  the  suffering  of  one  under  precisely 
Uie  same  circumstances  would  be  no  test  of  the  suffering  of 
another.  Vague  and  shadowy,  there  is  no  possible  stand- 
ard by  which  such  an  injury  can  be  justly  compensated,  or 
even  approximately  measured.  Easily  simulated  and 
impossible  to  disprove,  it  falls  within  all  the  objections  to 
BpeoulatiTe  damages,  which  are  universally  excluded 
because  of  their  uncertain  character." 

Another  consideration  vliich  is.  perhaps,  of  equal 
importance,  oonsista  in  the  great  field  for  litigation  which 
would  be  opened  by  the  logical  application  of  sach  a  rule 
of  damages.  If  a  jury  must  measure  the  mental  suffering 
occasioned  by  the  failure  to  deliver  this  telegram,  must 
they  not  also  measure  the  vexation  and  grief  arising  from 
a  failure  to  receive  an  invitation  to  a  ball  or  a  Thanks- 
giving dinner?  Must  not  the  mortification  and  chagrin 
oaosed  by  the  public  use  of  opprobrious  language  be 
asBuaged  by  money  damages?  Must  not  every  wrongful 
act  which  causes  pain  or  grief  or  vexation  to  another  be 
measured  in  dollars  and  cents?  Surely,  a  court  should  be 
Blow  to  open  bo  vast  a  field  as  this  without  cogent  and 
over-powering  reasons.  For  ourselves  we  see  no  such 
reaflons.  We  adopt  the  language  of  Gantt,  P.  J., 
in  OonTiell  v.  W.  U.  Tel.  Co.,  supra:  "We  prefer  to 
travel  yet  awhile  super  antiquat  vieu.  If,  in  the  evolution 
of  society  and  the  law,  this  innovation  should  be  deemed 
necessary,  the  Legislature  can  be  safely  trusted  to  intro- 
duce it,  with  those  limitations  and  safeguards  which  will  be 
alwolutely  necessary,  judging  from  the  variety  of  oases 
that  have  sprung  up  since  the  promulgation  of  the  Texas 
case." 

It  was  nrtrnM  t>>nt  nnipr  ch.  171,  Laws  of  1885,  (8.  ft  B. 


% 
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Ann.  Stats.,  sec.  1770&),  damnges  for  injuries  to  feelings 
iilone  might  be  recovered.  This  law  provides  that  tele- 
graph companies  shall  be  liable  for  all  damages  occasioned 
by  failure  or  negligence  of  their  operators,  servants  or 
employes  in  receiving,  copying,  transmitting  or  delivering 
dispatches  or  messages.  We  cannot  regard  this  statute  as 
creating,  or  intended  to  create,  in  any  way,  new  elements 
of  damage.  Whether  its  purpose  was  to  obviate  the  diffi- 
culties which  were  held  fatal  to  a  recovery  in  the  case  of 
Candee  ¥•  W.  U.  TeL  Co.,  84  Wis.  471,  or  to  effect  some 
other  object,  is  not  a  question  which  now  arises ;  but  it 
seems  clear  to  us  that,  had  a  radical  change  in  the  law 
relating  to  the  kinds  of  suffering  which  should  furnish  a 
ground  of  damages  been  contemplated,  the  act  would  have 
expressed  that  intention  in  some  unmistakable  way.  We 
see  nothing  in  the  law  to  indicate  such  intention. 

Finally,  it  is  said  that  verdicts  for  injuries  to  the  feelings 
alone  have  been  sustained  in  this  court,  and  the  following 
cases  are  cited:  Wighiman  v.  C.  AN.  W.  H.  Co.,  73  Wis. 
169;  Crakery.  CAN.  W.  H.  Co.,  36  Wis.  667;  Draper 
V.  Baker,  61  Wis.  460.  Without  reviewing  these  cases  in 
detail,  it  is  sufficient  to  say  that  there  was  in  all  of  them 
the  element  of  injury  or  discomfort  to  the  person,  result- 
ing either  from  actual  or  threatened  force,  and  they  cannot 
l:e  relied  upon  as  precedents  for  the  allowance  of  damages 
for  mental  sufferings  alone. 

It  follows  from  these  views  that  the  instruction  excepted 
to  was  erroneous. 

By  the  Court. — Judgment  reversed,  and  action  remanded 
for  a  new  trial. 


Note. — Cassoway,  J.,  wrote  a  dissenting  opinion,  holding  that  under 
the  statute  damages  might  he  recovered  as  to  mental  injury  alone. 

The  following  is  the  head-note  to  Dwncan  ▼.  W.  U.  TeL  Co.  reported  58 
N.  W.  Rep.  75  (Wisconsin  Supreme  Court,  Feb.  23, 1894): 

"A  mistake  in  the  transmission  of  a  telegpram  requesting  the  serrioeBof  a 
Teterinary  surgeon  cannot  be  deemed  the  proximate  cause  of  the  death  of 
a  horse  belonging  to  the  sender  of  the  telegram,  where  the  evidence  is 
merely  conjectural  as  to  whether  the  life  of  the  horse  might  have  been 
saved  had  a  veterinary  come  at  once,  pursuant  to  a  oorreot  transmission.* 

See  note,  vol.  2,  p.  861. 


UNITED  STATES,  1893. 


Tyler  f.  Telegnpb  Co. 


J.  O.  TTI.ER  V.  Wrstrrn  Union  Tkltotraph  CovPijrT. 

U.  8.  CirvHU  Oturt,  W.  D.  Virginia,  Marek  i$,  mi, 
(H  Fed.  R.  eS4.} 

DBLAT    or     TBUtOBAM,— ViBOtNIA    Tm,za&APH    STATUTS.— UntTUi 


By  the  oommon  law  in  Virginia,  damagea  for  mental  suffering  oan  m 

allowed  only  where  it  is  the  result  of  and  oooneoted  with  aphysfoal 

injury. 
Phjsioal  suffering  resulting  from  mental  distress  is  too  remote  to  form  a 

basis  for  damages. 
No  aotion  for  damages  for  mental  distress  alone,  oaused  hf  delay  in  trana 

mission  of  a  telegram,  will  lie  under  seotions  1293  and  9000  of  the  Code 

<rf  Virginia. 
Case  of  this  series  oited  in  opinion :  Wt»Um  UnUm  TeLOo.y.  HaU,  T<d 

8,  p.  868. 

At  law.  Action  of  trespass  on  the  case,  for  injuries 
caaaed  by  delay  In  delivery  of  a  telegram.  Ganse  removed 
by  defendant  from  Circuit  Court  of  Virginia.  On  demor- 
ter  to  the  declaration. 

Statement  by  Paul,  District  Judge:  The  plaintiff  in  this 
case  brought  his  action  in  the  Circuit  Conrt  of  the  State  of 
Virginia  for  the  coonty  of  Allegheny  on  the  18th  of  Jana- 
ary,  1892,  and  it  was  hereafter,  to  wit,  on  the  7th  of  Jnne, 
lKt2,  removed  into  this  court  upon  the  petition  of  the 
defendant  company,  under  the  provieions  of  the  act  of 
Congreas,  approved  March  3,  1876,  entitled  "An  act  to 
determine  the  jurisdiction  of  the  circuit  conrts  of  the  United 
States,  and  to  regulate  the  removal  of  causes  from  the  State 
conrts,  and  for  other  purposes,"  as  amended  by  the  act  of 
Congress,  approved  March  3,  1887.  The  plaintiflf  alleges 
that  on  the  2fith  day  of  September,  1891,  the  defendant 
company,  for  and  in  consideration  of  the  charges  than  and 
there  paid  to  said  defendant  company  at  AsheviUe,  N.  C, 
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by  one  J.  W.  Morgan,  undertook  and  faithfully  promised 
that  it  would  carry,  transmit,  and  convey  from  Asheville, 
N.  C,  to  the  plaintiff,  at  Clifton  Forge,  Va.,  the  following 
message,  to  wit : 

ASBKVUAM,  N.  c,  25. 
To  J.  O.  Tyler,  City :  Fred  is  badlj  hurt    Gome  at  once. 

J.  W.  MoBGAir.  ' 

That  said  message  was  sent  to  plaintiff  at  Clifton  Foige, 
Ya.  That  it  was  afterwards,  to  wit,  on  September  26th,  at 
6.30  P.  M.,  1891,  received  duly  by  said  defendant  company 
at  Clifton  Forge,  Ya.  That  plaintiff  was  then  and  there 
and  afterwards  a  citizen  and  resident  of  Clifton  Forge, 
Ya.,  and  that  he  was  in  that  place  on  the  said  26th  of 
September,  1891.  That  said  message  showed  on  its  face 
the  importance  of  its  being  promptly  delivered  by  said 
defendant  company  to  the  plaintiff,  but  that  the  defendant 
company  did  not  convey,  transmit,  and  deliver  the  said 
message  to  the  plaintiff  promptly,  as  it  was  the  duty  of  the 
defendant  company  to  have  done,  but  wrongfully  held, 
kept,  and  retained  possession  of  the  same  until  late  in  the 
following  day,  to  wit,  September  26,  1891 ;  whereby  plain- 
tiff was  prevented  from  seeing  his  sick  son,  waiting  upon 
him,  and  from  furnishing  him  special  medical  attention, 
and  employing  learned  surgeons  and  physicians,  by  whose 
attentions  the  life  of  his  son  might  have  been  saved,  and 
that  he  was  prevented  from  seeing  his  son  alive,  whereby, 
the  plaintiff  alleges,  he  has  suffered  great  agony  of  mind, 
and  has  been  unfitted  for  attending  to  his  business  as  he 
was  theretofore  able  to  do,  has  been  impaired  in  his  health 
and  strength,  and  has  suffered  in  mind  and  body,  to  the 
damage  of  plaintiff  $4,900.  The  defendant  in  this  case 
demurs  to  the  declaration  on  the  ground  that  an  action  for 
damages  cannot  be  maintained  where  it  is  based  on  mental 
suffering  alone. 

JBe/yamin  HadeUj  for  plaintiff. 
Robert  Stileij  for  defendant. 
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Paul,  District  Judge  (after  stating  the  caae  as  above) : 
The  oontentioD  of  the  defendant  is  that  damages  for  mental 
snflering  can  only  be  allowed  where  it  is  the  resalt  of  and 
connected  with  a  physical  injury.  This  is  clearly  the  doc. 
trine  of  the  common  law,  and,  so  far  as  the  court  is  informed, 
there  has  been  no  departure  from  it  in  Virginia.  The  conrt 
haa  been  cited  to  a  number  of  decisions  in  other  States 
which  are  an  innoTatiou  on  this  well  established  principle, 
bat  a  careful  reading  of  these  cases  will  show  that  the 
courts  rendering  the  decisions  were  compelled,  in  most  of 
the  cases,  to  seek  other  grounds  for  their  justification  than 
the  naked  fact  of  mental  suffering  from  the  negligence  of 
the  defendant.  All  of  the  casea  cited  were  actions  against 
the  defendant  in  this  case.  The  result  of  this  class  of  de- 
cisions is  that^  if  the  message  was  such  as  to  put  the  tele- 
graph company  on  its  guard  as  to  its  great  importance, 
and  thus  bring  home  to  its  noticethatits  failure  to  promptly 
deliver  the  message  would  probably  result  in  great  grief 
and  mental  soflering  to  the  sender  or  the  sendee  of  the  mee. 
sage,  then  the  action  can  be  maintained  for  the  mental 
suffering  occasioned  by  the  negligent  failure  of  the  com- 
pany to  deliver  the  message  promptly.  The  court  deems  it 
unnecessary  to  enter  into  a  critical  examination  of  these 
cases  !and  the  reasoning  ^on  which  their  conclusions  rest. 
The  doctrine  has  not  the  sanction  of  the  highest  State 
Court  in  Virginia.  The  question  has  never  been  directly 
presented  to  the  Supreme  Court  of  the  United  States,  but 
the  question  as  to  when  mental  suffering  can  be  considered 
as  an  element  in  ascertaining  the  damages  to  which  a  plain- 
tiff is  entitled  was  considered  in  Oibner  t,  Kennon,  191 TT. 
S,  22  (9  Sap.  Ct.  Bep,  696),  and  in  Telegraph  Co.  *.  Maa, 
124  U.  S,  444  (8  Sup.  Ct.  Bep.  677).  In  these  cases  it  wm 
held  that  damages  may  be  allowed  for  mental  suffering 
when  it  is  the  result  of  and  flows  from  physical  injury. 
But  this  question  haa  recently  been  passed  upon  and 
settled,  so  far  as  this  court  is  concerned,  by  a  decision  of 
the  Circuit  Court  of  Appeals  of  the  United  States  for  the 
fourth  judicial  circuit,  in  Wilooa  v.  Railroad  do.,  02  Fed. 
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penalty  for  their  failure  to  perform  said  daties,  and  Bection 
S900  is  08  follows : 

8eotfon?g00.  Any  persoit  isjured  by  the -riolatioik  of  U17  statnt*  ni»r 
cecover  from  the  offender  euish  d&magM  as  he  may  have  anstalnad  by 
reaaon  of  the  violation,  although  a  penal^  or  forfeiture  for  such  Tiolation 
ho  thereby  imposed,  unleaa  the  same  be  expressly  mentioned  to  be  in  lien 
of  such  damagea. 

It  is  very  evident  that  the  purpose  of  section  3900  was 
merely  to  preserve  to  an  injared  person  the  right  to  main- 
tain his  action  for  the  injury  he  may  have  received  by  rea- 
son of  the  wrongdoing  of  another,  and  to  prevent  the 
wrongdoer  from  setting  np  the  defense  that  he  had  paid  the 
penalty  of  his  wrongdoing  ander  a  penal  statate.  It  can 
not  be  supposed  that  in  enacting  section  2900  the  Legisla- 
ture had  the  remotest  idea  of  creating  any  new  ground  for 
bringing  an  action  for  damages.  It  was  only  intended  to 
keep  the  subject  just  where  it  was  under  the  common  law 
before  the  enactment  of  section  1292,  prescribing  the  daties 
-of  telegraph  and  telephone  companies,  and  fixing  a  penalty 
for  their  failure  to  perform  said  daties.  The  language  of 
the  statate  is :  "  Any  person  injured  by  the  violation  of  any 
statute,"  etc.,  and  we  are  brought  back  face  to  face  with 
the  question,  what  constitutes  in  law  the  injury  referred  to 
by  the  statute  7  Certainly,  as  we  have  already  shown 
above,  it  cannot  be  "disappointment  and  mental  suffering 
only,  there  being  no  allegation  of  any  other  damage." 
And  counsel  for  plaintiff,  as  if  anticipating  this,  has 
alleged  in  his  declaration  and  argued  that  there  has  been 
physical  suffering  and  injury  resulting  from  the  mental 
anxiety  of  the  plaintiff,  and  undertakes  in  his  argument  so 
to  weave  the  two  together  as  to  give  the  injuries  the  nature 
necessary  for  the  maintaining  of  this  action.  But  the 
court  thinks  the  sickening  of  the  body  in  consequence  of 
anxiety  of  mind  is  too  remote  a  result  of  the  negligence 
^mmplained  of  to  give  the  case  the  elements  wliich  it  should 
possess  in  order  to  maintain  the  action.  As  has  been  said 
by  Lord  Campbell,  quoted  by  Wharton  on  NegligMice 
■(seclion  78} : 
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*'  If  the  wrong  and  the  legal  damage  are  not  known  by 
common  experience  to  be  usually  in  sequence,  and  tiie 
damage  does  not,  according  to  the  ordinary  conrse  of 
events,  follow  from  the  wrong,  the  wrong  and  the  damage 
are  not  sufficiently  conjoined  or  concatenated  aa  cause  and 
effect  to  support  an  action." 

The  demurrer  is  sustained. 

NOTK.— Thisoase  is  oited  in  Maltha  Cottntav.  IT.  17.  SU  Cb.  aati 
p-TiS. 


HVNBT    J.    EXBTBB   V.    WbBTBKN   XSvIOTS    TsLBORAPS 
COMPAHT. 

Oreuit  Covrt,  N.  D.  Ohio,  JlfanA  rr.JSM, 

(SQ  F«d.  R.  603.) 

Dkut  OF  Tbleqrah.—  Damaobs.— HkntalDistbub. 

Mental  anguish  aloae  oonatitutee  no  basis  for  damages  in  an  action  gnnr- 
ing  out  of  negligent  tailore  to  promptly  transmit  ft  telegram. 

(^oee  of  thia  sBries  cited  with  disapproval :  Stuart  v.  W.  U.  7W.  Co. ,  Trf, 
3, p.  771;  Qalf,Ae..  RaUwayCo.  v.  Miller,  vol.  2,  p.  781  :  W.  U.  Td.  Co.  r. 
Cooper,  vol.  2,  p.  796  ;  W.  U.  Tel.  Co.  t.  Broetehe,  vol.  3.  p.  815 ;  W.  U. 
Tel.  Co.  V.  Simpson,  vol.  3,  p.  Bl» ;  W.  U.  Ttl.  Co.  ▼.  Adamt,  toL  8,  p. 
788 ;  WoOtuxyrth  y.  W.  U.  Tel.  Co.,  vol.  8.  p.  78fl ;  ii«se  v.  W.  U.  IW 
Co.,  vol.8,  p.  040;  W.  U.  TeL  Co.  y.  Hender$on,  vol.  3,  p.  070;  Utomp- 
Hon  V.  W.  U.  Tel.  Co.,  vol.  8,  p.  7S0 ;  Chapman  v.  W.  V.  IW.  Co.,  voL  I, 
p.  670 ;  Young  v.  W.  V.  Tel.  Co.,  vol.  8,  p.  784 ;  So  Brite  v.  W.  U.  TbL  Co., 
vol.  1,  p.  848. 

Cited  with  approval !  Chapman  v.  W.  U.  Tel.  Co.,  voL  4,  p.  t  OowSM 
T.  W.  U.  Tel.  Co.,  vol.  8,  p.  820 :  Chaie  v.  W.  U.  IW.  Cto.,  t<4.  8,  p.  81T; 
Weet  y.  W.  U.  JW.  Co. ,  vol.  3,  p.  688 ;  Ruuell  v.  W.  U.  TtL  Co.,y(i.  Up, 
«BS:W.U.  Tel.  Co.  v.  Rogere,  vol.  8,  p.  660,  note. 

DKneiON  of  demurrer  to  complaint.     Pacts  steted  in 
opinion 
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Tyler  &  Tyler,  for  plaintiff. 

Henry  Newhegin,  for  defendant 

Taft,  Circuit  Judge.:  This  is  an  action  for  damnji^es  for 
the  negligence  of  the  defendant  in  transmitting  to  plaintiff 
a  telegraphic  message,  as  follows: 

BLOOHvnxK,  Jan.  4, 1863. 
n.  J.  KntfT,  Holgatt.  O,  Father  dead.  Send  word  to  Brinkman.  Fiineral 
Wednesday,  eleven  A.  U. 

J.  F.  Kbstbb. 

J.  P.  Kester  paid  the  nsiial  tolls  for  the  tmnsmission  of 
the  message,  which  was  delayed  fonr  days,  instead  of 
reaching  the  plaintiff  the  same  day,  as  it  should  have  done. 
No  damages  are  alleged  except  mental  anguish  arising  from 
the  fact  that  the  plaintiff  was  prevented  by  the  delay  in 
the  message  from  attending  his  father's  funei-al,  and  con- 
soling his  mother  in  her  bei-eavement.  The  defendant 
demurs  to  the  plaintifFs  petition,  on  the  ground  that  it 
does  not  state  facts  sufficient  to  constitute  a  cause  of 
action. 

The  question  presented  is  whether  mental  anguish  alone 
constitutes  any  basis  for  damages  in  such  a  case.  The 
authorities  are  in  conflict.  Until  1880  there  was  no  author- 
ity of  any  respectability  whatever  sustaining  a  cause  of 
action  for  damages  baned  upon  mental  anguish  only.  In  1880 
a  decision  was  made  by  the  Supreme  Court  of  Texas  in  a 
delayed  telegram  case,  sustaining  the  view  that,  thoagh  the 
injury  sustained  was  solely  mental  pain,  damages  might  be 
recovered.  That  case  has  not  been  consistently  followed  in 
Texas,  and  yet  it  is  true  that  by  the  decisions  of  the 
Supreme  Court  of  that  State,  as  well  as  by  thos^  of  the 
States  of  Indiana,  Alabama,  Kentuclty,  Tennessee,  and 
North  Carolina,  damages  may  be  recovered  in  a  case  like 
the  one  at  bar.  Htnart  v.  Telegntph  Co.,  66  Tex.  58u,  18 
S.  W.  Rep.  351 ;  RaUway  Co.  v.  IHlxon,  69  Tex.  739  (7 
S.  W.  Rep.  653);  Telegriiph  Co.  v.  Cooper,  71  Tex.  507 
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(9  S.  W.  Rep.  598);  Telegraph  Co.  v.  Broesche,  72  Tex. 
654  (10  S.  W.  Rep.  734);  Same  T.Simpson,  73  Tex.  423 
<11  S.  W.  Rep.  385);  Same  v.  Adams,  75  Tex.  531  (12  S.  W. 
Rep.  857);  Walworth  v.  Telegraph  Co.,  86  Tenn.  695 
(8  S.  W.  Rep.  574);  Beese  v.  Same,  123  Ind.  294  (24  N.  E. 
Rep.  163);  Beasley  v.  Same,  39  Fed.  Rep.  181;  Telegraph 
Co.  w.  Henderson,  89  Ala.  510  (7  South.  Rep.  419); 
Thompson  w.  Telegraph  Co.,  106  N.  C.  549  (11  S.  E.  Rep. 
269);  Chapman  ▼•  Same  (Ky.),  13  S.  W.  Rep.  880- 
Toung  v.  Same,  107  N.  C.  370  (11  S.  E.  Rep.  1044); 
Thompson  w.  Same^  107  N.  C.  449  (12  S.  E.  Rep.  427); 
Thomp.  Elect.,  §378,  and  cases  cited. 

This  line  of  authorities  depends  altogether  on  the 
-case  of  So  BeUe  w.  Telegraph  Co.,  55  Tex.  308,  which 
was  decided  in  1881.  No  authority  can  be  found  to 
support  the  contention  previous  to  that  case,  and  that  is 
founded  on  a  mere  suggestion  of  a  text  writer  on  the  sub- 
ject of  negligence.  The  doctrine  was  vigorously  attacked 
In  an  able  dissenting  opinion  in  the  case  of  Wads- 
worth  w.  Telegraph  Co.,  86  Tenn.  695  (8  S.  W.  Rep.  674), 
by  Chief  Justice  Lurton,  of  the  Supreme  Court  of  Tennes- 
see. We  think  the  rule  first  laid  down  by  the  Texas  court 
is  a  departure  from  the  sound  and  safe  principles  of  the 
common  law.  The  difficulty  of  estimating  a  i>ecuniary 
compensation  for  mental  anguish  is  itself  a  sufficient  reason 
for  the  common-law  rule  in  preventing  a  recovery  for  men- 
tal anguish  in  actions  for  simple  negligence  or  breach  of 
contract.  The  amount  of  litigation  which  would  grow  out 
of  the  adoption  of  such  a  rule  would  be  intolerable. 
The  measure  of  damages  to  be  adopted  would  be  so  indefi- 
nite and  so  undefinable  as  to  subject  the  defendant  in  such 
cases  to  the  possibility  of  great  oppression.  The  difficulty 
of  securing  evidence  as  to  the  actual  mental  suffering  is 
another  reason  why  it  could  not  be  made  the  sole  basis  of 
an  action.  It  has  generally  been  allowed  to  be  considered 
as  an  element  in  fixing  damages  in  two  classes  of  cases. 
The  first  is  where  there  has  been  a  physical  injury  and 
physical  suffering  of  such  a  character  that  it  would  be  dif - 
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ficnlt  to  distingaish  between  the  mental  and  physical  Buf- 
fering ;  and  the  second  class  of  cases  is  where  the  injory 
complained  of  contains  an  element  of  malice,  and  the  dam- 
ages for  mental  suffering  are  left  to  the  jury  to  be  fixed  as 
a  kind  of  pnnitiye  or  exemplary  damages.  This  case  of 
coarse  comes  under  neither  head.  In  slander  and  libel,  the 
action  cannot  be  founded  solely  on  mental  suffering.  There 
must  be  some  other  damage  alleged  before  a  cause  of  action 
is  stated. 

Without  a  full  examination  of  the  authorities,  it  is  suffi- 
cient to  say  that  the  Federal  authorities  and  a  large  number 
of  others  sustain  the  view  here  taken.  Wilcox  v.  Railroad 
Co.,  (4th  Circuit,)  52  Fed.  Rep.  264  (3  C.  C.  A.  73);  GMf>- 
man  t.  Telegraph  Co.,  16  S.  E.  Rep.  901  (decision  by  the 
Supreme  Court  of  Georgia,  Lumpkin,  J.);  Cra/wsan  v. 
Telegraph  Cto.,  47.Fed.  Rep.  544;  Chase  ▼•  Telegraph 
Co.,  44  Fed.  Rep.  564,  where  all  the  authorities  are  cited  ; 
West  V.  Telegraph  Co.,  39  Kan.  93  (17  Pac.  Rep.  807); 
BusseU  w.  Same,  3  Dak.  315  (19  JST.  W.  Rep.  408);  Tele^ 
graph  Co.  ▼•  Sogers,  68  Miss.  748  (9  South.  Rep.  828 ; 
Lynch  V.  Knight,  9  H.  L.  Cas.  577 ;  Commissioners  v. 
CouZtas,  L.  R.  13  App.  Cas.  222. 

The  demurrer  to  the  petition  will  be  sustained,  and  if  no 
amendment  can  be  made  introducing  an  element  of  actual 
pecuniary  loss,  which  from  the  statements  of  the  petition 
seems  unlikely,  judgment  will  be  entered  upon  this 
demurrer* 
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Western  Union  Tkltmraph  Cokpant  t.  A.  "Wood. 

O.  &  OinnM  Court  <^  Appeal*.  Fifth  CinuU,  Mat  "><  '>»'• 
m  Fed.  &  471.) 


The  kddreeeee  csiinot  reoover  damagw  for  default  of  the  oompMi7  m  to 
»  telegram  for  the  tranamiasioD  of  whioh  he  did  not  oontract,  nor  had 
the  oompany  knowledge  that  the  oontraot  waa  for  hia  benefit. 

Damagea  for  mental  aofCeriug  oaueed  by  failure  to  tranamit  m  tdegram 
announoing  thelllnedaof  arelative.  oannot,  Id  oaee of  mere necligence, 
be  awarded  against  a  telegraph  company. 

In  abeenoe  of  statute,  Federal  oourta  are  not  bonnd  by  the  deoiaJona  of  Btata 
oourta  aa  to  the  liability  of  tel^raph  oompaniea  for  error,  del^  at 
default  ia  taanamiaaion  or  delivery. 

Oaace  of  this  aeriee  cited  in  opinion :  ChUf,  dbo.  B}/.  Co.  t.  Imtac  Levg,  toL 
l,p.686;H'.  n.TeL  Co.  -r.  Broeaehe,  voL  2,  p.  BIS ;  W.  V.  Tti.  Oo.  r. 
Young,  vol.  8,  p.  777  ;  W.  U.  TU.  Co.  t.  ^damc,  vol.  8,  p.  7A8 ;  W.  U, 
m.Oa.r,  LongwUi,  toI.  2,  p.  088 ;  W.  U.  TO.  Co.,  v.  All^it,  Ttd.  S,  Pl 
OSS  i  W.U.  Tel.  Co.  v.  DuBoit,  vol.  3,  p.  489  ;  Tmaig  ▼.  W.  U.  Tef.  Co.. 
vol.  8,  p.  784;  Chapman  ▼.  W.  V.  3W.  Co.,  voL  8,  p.  070;  WadnoorA 
T.  W.  U.  IW.  Co.,  vol.  2,  p.  7i« !  Beeee  ▼.  W.  O.  Tel.  Co.,  vol.  8,  p.  6*0 ; 
W.  U.  Tel.  00.  T.  Janet,  vol.  8,  p.  794;  W.  V.  TeL  Co.  t.  JbtonS,  voL  2, 
p.  888 ;  W.  U.  Tel.  Co.  v.  Rotentnter,  vol.  8,  p.  788 ;  W.U.Ta.Co.T. 
NaUotu,  vol.  8,  p.  799  J  3W.  Co.  t.  Tteuoa,  vol.  1.  p.  878  ;  So  Jiefie  t.  W. 
U.Tel.  Co.,  vol.  1,  p.  848;  RuneU-v.  W.  U.  7W.  Co.,  vol.  1,  p.  058;  IFed 
▼.  W.  a.  Ta.  Co.,  vol.  2,  p.  688 :  Chate  v.  W.  U.  Tel.  Cb.,  voL  ^  p^  817 . 
Orowfon  ▼.  W.  U.  IW.  Co.,  vol.  S,  p.  830  j  Tslvr  v.  W.  U.  IW.  Cto.,  vol! 
4,  p.  829  ;  W.U.  IW.  Co.  v.  Copper,  voL  2,  p.  795;  IF.  D.  Td.  Oo.  v. 
frown,  vol.  2,  p.  813, 

In  error  to  the  Circuit  Court  of  the  United  States  for  the 
Noi-them  District  of  Texas. 

Statement  by  Paedbe,  Circuit  Jodge : 

The  defendant  in  tjrror  brought  his  action  against  the 
plaintiff  in  error  in  the  District  Court  of  Coryell  county, 
State  of  Texas,  and  caused  summons  to  be  issued,  return- 
able to  the  January  term,  1893,  of  said  court.     On  the  pefi- 
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Hon  of  the  plaintiff  in  error  the  case  was  duly  removed  to 
the  Circnit  Conrt  of  the  United  States  for  the  Northern 
District  of  Texas.  After  snch  removal  the  plaintiff,  defend- 
ant in  error  here,  filed  hia  first  amended  original  petition,  in 
lien  of  all  other  petitions,  upon  which  the  case  was  tried  and 
which  reads  as  follows :  *'  Nowciomes  A.  Wood,  plaintifi:'  in 
above-styled  cause,  complaining  of  defendant,  the  Western 
Union  Telegraph  Corapaoy,  and  files  this  his  first  amended 
original  petition,  in  liea  of  his  original  petition  herein,  and 
for  amendment  shows  the  conrt  that  plaintiff  resides  in 
Coryell  county,  Tex.  ;  that  the  defendant  is  a  body  corpo- 
rate, daly  incorporated,  and  has  an  ofBce  aod  agent,  A.  W. 
Lyman,  in  Gatesville,  Coryell  connty,  Tex. ;  that  said 
defendant  is  doing  bnsinens  in  the  State  of  Texas,  and 
engaged  in  transmitting  messages  for  hire  ;  that  the  said 
defendant  corporation  now  owns  and  operates,  and  did  so 
own  and  operate  a  telegraph  line,  on  the  32nd  day  of  Octo- 
ber. 1891,  from  the  town  of  McGregor,  in  the  county  of 
McLennan,  State  'of  Texas,  to  the  town  of  Gatesville,  in 
Coryell  connty,  Tex. ;  that  a  brother  of  the  plaintiff,  G.  W. 
Wood,  resided  in  Jefferson,  Marion  connty,  Tex.,  at  which 
point  the  defendant  was  also  operating  its  said  line  of  tele- 
graph ;  tliat  alwut  said  date  the  said  brother,  G.  W.  Wood, 
became  very  ill,  and  desiring  the  pi-esence  of  plaintiff,  to 
comfort  him  in  his  last  Illness,  and  to  settle  important  bnsi* 
ness  matters,  he  procured  a  telegam  to  be  sent  to  his  son, 
John  A.Wood,  who  resided  in  McGregor,  McLennan  county, 
Tex.,  requesting  the  presence  of  his  said  son  and  plaintiff's 
nephew,  and  requesting  said  son  to  notify  plaintiff  of  his  said 
illness  ;  that  on  the  22nd  day  of  October,  1891,  the  said  John 
A.  Wood,  in  response  to  said  telegram,  sent  him  by  his 
father's  re^nest,  and  as  the  agent  and  acting  for  plaintiff, 
delivered  to  the  agent  of  defendant,  in  McGregor,  Tex,,  a 
telegram  substantially  as  follows : 

To  A,  Wood,  OatetvUU,  Texat :  Received  tel^^Mn.    Pa  is  rerj  low- 
Ajiced  to  win  700. 

JoHM  A.  Wood. 
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days  before  his  death  ;  that,  had  aaid  telegram  been  deliv- 
ered at  any  time  beTore  said  hour  on  the  day  after  it  waa 
received,  he  could  and  would  have  been  with  his  said 
brother  at  least  one  day  before  hia  death.  Plain  tiPf  further 
Bhowsthat  at  thetimeof  the  death  of  said  G.W.Wood  there 
existed  certain  business  transactions,  of  great  importance 
and  value,  between  him  and  plaintiff,  which  weie  in  an 
unsettled  condition,  and  by  hia  death  the  same  remains  to 
be  settled  with  his  heirs,  which  will  occasion  much  expense, 
time,  and  trouble,  to  plaintiff's  great  damage,  and  which 
have  caused  plaintiff  distress  and  worry  of  mind  ;  that 
by  reason  of  defendant's  wilful  and  careless  neg- 
ligence this  plaintiff  was  deprived  of  the  privilege 
of  being  at  the  bedside  of  his  brother  in  his  last  ill- 
ness, and  comforting  him  in  his  death,  and  from  attend- 
ing  his  funeral  and  burial,  and  by  his  presence  comforting 
and  consoling  the  bereaved  family  of  his  deceased  brother, 
to  his  great  distress  and  mental  agony  and  pain.  And 
plaintiff  aays,  by  reason  of  all  of  said  allegations  herein  set 
out,  he  has  been  damaged  by  said  defendant  in  the  full  sum 
of  twenty-five  hundred  dollars  actual  damages,  and  on 
acconnt  of  defendant's  wilful  conduct  and  gross  negli- 
gence, in  failing  to  deliver  said  telegram,  he  has  been  dam- 
aged in  the  further  sum  of  twenty-five  hundred  dollars  as 
exemplary  damages.  Wherefore,  plaintiff  prays  for  judg- 
ment for  said  sum  of  twenty -five  hundred  dollars  actual 
damages,  and  twenty-five  hundred  dollars  exemplary  dam- 
ages, and  costs  of  suit ;  and  he  prays  such  further  relief, 
both  legal  and  equitable,  general  and  special,  as  he  may  be 
entitled  to,  and  in  duty  bound  will  ever  pray,"  etc. 

To  this  petition  the  plaintiff  in  error,  defendant  in  the 
court  below,  filed  its  first  amended  original  answer  in  Ilea 
of  all  other  pleas  theretofore  filed  in  the  case,  and  therein, 
aa  permitted  by  the  practice  in  the  State  of  Texas,  first 
demurred  generally  to  the  plaintiff's  petition  as  insufficient 
in  law.  then  specially  demurred  : 

(1)  That  in  so  far  as  plaintiff  seeks  to  recover  damages 
for  alleged  failure  to  arrange  busiaesa  matters,  and  for 
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alleged  mental  safferinff  and  diBtrew,  bis  petition  is  insnfR- 
cient,  for  the  reason  that  such  damages  are  remote,  uncer- 
tain, and  not  within  conteraplation  of  the  parties  at  the 
time,  and  not  an  element  of  actual  damages  in  the  case, 
and,  under  the  allegations  i>f  the  petition,  not  recoverable 
at  all. 

(2)  That,  in  so  far  as  plaintiff  seeks  a  redovery  for  dam- 
ages therein  fur  alleged  mental  distress,  said  petition  is 
ioi^iifBcient,  in  this:  that  the  amount  claimed  is  and  was 
below  the  jurisdiction  of  the  Circuit  Court. 

The  defendant  also  filed  a  general  denial  or  general 
traverse  of  the  allegations  of  the  petition,  and  a  special 
plea  setting  up  the  contributory  negligence  of  the  plain- 
tiff; also,  a  special  plea  setting  up  the  special  rules  and 
regulations  of  the  defendant,  governing  the  sending  of 
messages,  nnder  which  it  only  nndertook  to  make  free 
delivery,  in  towns  the  size  of  G-atesville,  within  a  radios  of 
half  a  mile  of  its  ofBce,  and  averred  that  the  plaintiff  did 
not.  at  the  time  said  message  was  received,  nor  at  any  time. 
reside  within  half  a  mile  of  said  office,  and  that  no  arrang^-- 
ments  were  made,  and  no  contract  entered  into,  to  make 
delivery  of  said  message  outside  of  said  limits,  and  no 
extra  compensation  was  ever  paid  or  guaranteed  for  Uie 
special  delivery  of  said  message  outside  of  said  limits. 

On  the  trial  of  the  cause  there  was  a  verdict  for  th»> 
plaintiff  in  the  sum  of  $1,SC0,  and  judgment  was  entered 
thereon.  The  plaintiff  in  error  thereupon  brought  the  case 
to  this  court  for  review,  assigning  en-ora  as  follows  : 
''First  assignment  of  error:  The  court  erred  in  overruling 
general  demurrer  of  the  defendant  to  plaintiff's  petition, 
because  said  petition  failed  to  show  any  cause  of  action,  of 
which  said  court  could  have,  hold,  and  maintain  jurisdic- 
tion, all  of  which  appears  at  large  by  inspection  of  said 
petition,  and  said  demurrer  thereto.  Second  assignment 
of  error  :  The  court  erred  in  overruling  the  first  special 
exception  and  demurrer  of  defendant  to  plaintiff's  said 
petition.  Third  assignment  of  error:  The  court  erred  in 
overruling  the  second  special  exception  of  defendant  to 
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plaintiff's  said  petition.  Fourth  assignment  of  error :  The 
conrt  erred  in  oyermling  the  third  special  exception  of 
defendant  to  plaintiff's  said  petition.  Fifth  assignment  of 
error:  The  court  erred  in  overruling  the  fourth  special 
exception  of  defendant  to  plaintiff's  petition." 

Oeorge  Denegre^  Walter  D.  Denegre^  T,  L,  Bayne^  Oay- 
lord  B.  A^Fran^  B,  Clark^  Jr,^  and  M,  A,  Spoonts  {Oeorge 
H.  Fearons^  Stanley^  Spoonts  &  Meek^  and  E.  H.  Meeky  on 
the  brief),  for  plaintiff  in  error. 

8.  B.  Hawkins^  John  Olegg.  and  E,  A.  McDonald  (Mc 
Dowell^  Milker  <£  Hawkins^  White  &  Taylor^  and  Clegg  & 
Thorpe^  on  the  brief),  for  defendant  in  error. 

Before  Pakbee  and  McCobhiok,  Circuit  Judges,  and 
Looks,  District  Judge. 

Pardee,  Circuit  Judge  (after  stating  the  facts  as  above): 
The  right  of  the  defendant  in  error,  plaintiff  in  the  court 
below,  to  recover  damages  in  this  action  must  be  based 
upon  the  contract  entered  into  with  the  Western  Union 
Telegraph  Company  to  transmit  and  deliver  the  message  in 
question ;  and  this  whether  the  action  is  one  technically 
for  damages  for  breach  of  contract,  or  is  an  action  sound- 
ing in  tort.  The  facts,  as  narrated  in  the  first  original 
amended  i)etition,  show  that  one  O.  W.  Wood,  a  brother 
of  defendant  in  error,  residing  in  Jefferson,  Marion  county, 
Tex.,  became  very  ill,  and  desiring  the  presence  of  the 
defendant  in  error,  to  comfort  him  in  his  last  illness,  and  to 
settle  important  business  matters,  procured  a  telegram  to 
be  sent  to  his  son,  John  A.  Wood,  who  resided  in  Mc- 
Gregor, McLennan  county,  Tex.,  therein  requesting  f  ♦^ 
presence  of  his  said  son,  and  requesting  .said  son  to  notify 
his  brother,  defendant  in  error,  of  bis  said  illness.  John 
A.  Wood  thereupon  delivered  to  the  agent  of  the  telegraph 
company,  for  transmission  and  delivery,  the  following 
message : 
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TaA.  Wood,  e/attavOU,  TtoaoM:  Beceivod  telegmn.  P&  ia  very  low. 
Aaked  to  win  7011. 

Signed]  Johh  A.  Wood. 

The  person  referred  to  as  "Fa,"  in  said  telegram,  was 
the  said  Q.  W.  Wood.  At  the  time  the  said  message  was 
delivered  to  the  telegraph  company's  agent  for  transmission 
and  delivery,  the  price  demanded  for  sending  the  same  was 
paid  by  said  John  A.  Wood.  It  is  not  shown  that  the 
defendant  in  error  was  a  party  to,  or  privy  to,  the  contract 
thns  entered  into,  nor  does  it  even  appear  that  the  contract 
was  entered  into  for  the  benefit  of  the  defendant  In  error. 
On  the  contrary,  so  far  as  the  tel^praph  company  had 
notice,  it  was  for  the  benefit  of  G.  W.  Wood.  We  notice 
in  the  petition  the  statement,  "  the  said  John  A.  Wood,  in 
response  to  his  father's  telegram,  and  as  the  agent  and 
acting  for  plaintiff,  delivered  to  the  agent  of  defendant," 
etc.,  bat  we  consider  all  that  is  said  with  reference  to  John 
iV.  Wood's  being  the  agent  and  acting  for  the  defendant  in 
error  as  a  statement  of  a  conclusion  of  law,  rather  than  of 
fact,  and  as  entirely  refuted  by  the  detailed  facts  set  forth 
in  the  petition  itself.  The  action  being  founded  upon  a 
contract,  the  elementary  rule  ia  that  no  one  can  sae  for 
damages  thereon  who  is  not  a  party  to  the  contract. 

**This  rule  is  often  expressed  in  the  maxim  that  no  one 
can  sue  on  a  contract '  who  is  a  stranger  to  the  contract,  or 
who  is  not  privy  to  it.'  In  whatever  words  expressed,  it 
embodies  the  principle  that  'Rigtite  fonnded  on  contract 
belong  to  the  person  who  has  stipulated  for  them,*  and  no 
other,  and,  therefore,  that  no  one  can  sue  for  the  non-per- 
formance of  an  agreement  to  which  he  was  not,  either 
directly  or  through  his  agent,  a  party.  *  *  *  It  is,  in 
short,  '  clear  that  an  action  of  contract  cannot  be  main- 
tained by  a  person  who  is  not  a  party  to  the  contract ;  ana 
the  same  principle  extends  to  an  action  of  tort  arising  out 
of  the  contract.  No  one,  therefore,  can  bring  an  action  for 
a  breach  of  contract  merely  because  he  thereby  suffers  loss 
or  damage,  since  a  person  may  be  damaged  by  the  breach 
of  a  contract  to  which  he  is  not  a  pai'ty,  and  under  which. 
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therefore,  he  has  no  rights.  The  loss  he  suffers,  in  so  far, 
of  course,  as  it  arises  merely  from  the  breach  of  the  con- 
tract, is  damnum  absque  injuria^  and  affords  no  cause  of 
action."  Dicey,  Parties,  marg.  pp.  77,  79  ;  3  Bouv.  Inst, 
p.  134. 

We  can  see  no  reason  why  suits  brought  on  contract  for 
the  transmission  of  messages  by  telegraph,  and  where  the 
damages  claimed  are  wholly  based  on  nonfeasance,  should 
be  excepted  from  the  general  rule.  There  seems  to  be  still 
less  reason  to  make  an  exception  where  the  cnse  further 
shows  that  the  damages  claimed  for  nonfeasance  are  unac- 
companied by  injury  to  the  person  or  purse. 

In  Play  ford  v.  Telegraph  Co.,  L.  R.  4  Q.  B.  706,  where 
the  plaintiff  sued  for  damages  for  the  erroneous  transmis- 
sion of  a  message  by  telegraph,  sent  to  him  by  merchants 
from  whom  he  had  asked  an  offer  for  ice,  it  was  held  that 
the  defendant's  liability  arose  only  from  contract.  As  Sir 
Robert  Lush,  delivering  the  opinion  of  the  court,  said  : 

"The  only  question,  therefore,  is,  with  whom  was  the 
contract  made  ?  And  to  this  there  can  be  but  one  answer :  It 
was  made  with  Messrs.  Rice  &  Hellyer.  The  offer  was  sent 
by  them  on  their  own  behalf,  and  in  their  own  interest.  In 
so  doing  they  acted,  it  is  true,  on  the  invitation  of  the 
plaintiff,  but  not  as  his  agents,  or  as  representing  him.  * 
*  *  It  follows  that  the  plaintiff,  who  is  a  stranger  to  the 
contract  with  the  company,  cannot  maintain  an  action 
against  them  for  the  breach  of  it." 

In  the  case  of  Railway  Co.  w.  Levy,  S9  Tex.  663,  a  father 
sued  a  railway  company,  which  owned  and  oi>erated  a  tele- 
graph line,  for  negligence  in  failing  to  transmit  a  message 
sent  to  him  by  his  son,  informing  him  of  the  sudden  death 
of  his  soil's  wife  and  child.  It  was  held  that  the  contract 
between  the  son  and  the  company  could  not  be  made  a  basis 
of  recovery  by  the  father.  In  delivering  the  opinion  of  the 
court,  Mr.  Justice  Staytok  said  : 

'^  The  English  cases  hold,  substantially,  that  a  person  to 
whom  a  message  is  sent  cannot  maintain  an  action,  notwith- 
standing pecuniary  injury  may  result  to  him  by  the  failure 
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of  a  Mlegraph  company  correctly,  or  within  a  reasonable 
time,  to  transmit  it,  nnlesa  the  sender  sustains  to  the  per- 
son to  whom  the  message  is  sent  the  relation  of  agent, 
through  which  privity  of  contract  is  established.  Playford 
T.  Telegraph  Co.,  L.  R.  4  Q.  B.  706.  I'his  doctrine  has  not 
been  accepted  by  the  courts  of  this  couotry,  but  none  of 
them  have  gone  to  the  extent  of  holding  that  the  person  to 
wliom  the  message  is  sent  may  maintain  an  action  for  the 
neglig^'nce  of  a  telegraph  company  in  transmitting,  with- 
out averment  and  proof  of  some  actual  pecuniary  injury 
8ii<itained  thereby," 

In  EUiot  V.  TeUgraph  Co. ,  76  Tex.  18  (12  8.  "W.  Rep.  954), 
tlie  plaintiffs  were  operating  a  sawmill,  and,  having  broken 
t\\f\v  saw,  one  of  the  firm  went  to  a  neighboring  village, 
and  engaged  Stewart,  a  member  of  a  mercantile  firm,  to 
telegraph  to  St.  Louis  to  parties  to  ship  at  once  another 
saw  for  use  in  the  mill.  A  dispatch  was  prepared,  but  was 
handed  to  a  traveling  agent  of  the  hardware  firm  to  whom 
it  WHS  addressed.  The  agent  did  not  send  the  dispatch, 
but  sent  another,  in  terms,  ^'  Express  Galloway  and  Stewart 
one  Disston  circular  ripsaw,  fifty-six  inches,  terms  r^nlar," 
signing  it  himself.  It  was  not  made  known  to  the  agent  of 
the  te)i>grapb  company  that  the  order  was  in  behalf  of 
plaintiffs,  and  the  court  held  that  no  recovery  could  be  bad 
by  plaintiffs  against  the  telegraph  company  for  damages/or 
want  of  the  saw,  or  for  the  failure  to  deliver  the  dispatch 
In  delivering  the  opinion  of  the  court,  Mr.  Justice  Q-ainxs 
said: 

"  It  appears  that,  in  delivering  the  dispatch  written  by 
himself,  McADen  was  not  acting  under  the  authority  given 
him  by  Stewart,  which  was  to  cause  to  lie  transmitted  the  mes- 
sage written  by  the  latter.  Being  the  agent  of  the  company 
wlio  was  addressed,  he  probably  deemed  it  best  to  makethe 
order  himself.  *  •  *  At  all  eventa,  he  was  not  author- 
ized to  send  that  dispatch  for  Stewart,  and  it  was  not, 
therefore,  the  dispatch  of  plaintiff,  though  intended  for  his 
benefit.  In  the  case  of  Telcf/raph  Co.  v.  Broegchf,  72 
Tex.  664  (10  S.  W.  Hep.  734),  the  person  who  delivered  the 
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message  for  transmission  was  authorized  to  do  so  by  the 
plaintiff,  who  was  immediately  present  when  it  was  delir- 
ered.  The  damages  claimed  were  for  the  loss  accroiog  by 
reason  of  plaintiff's  mill  lying  idle  for  want  of  the  saw. 
The  face  of  the  message  did  not  advise  the  defendant  that 
it  waa  intended  for  the  benetit  of  plaiiitilTs,  or  that  such 
persons  existed,  and  there  was  no  evidence  thatdefpndant's 
agent  knew  the  fact  that  the  mill  was  idle  for  want  of  the 
saw.  Tlierefore,  plaintiffs  could  not  have  recovered  dam- 
ages for  the  loss  resulting  from  this  source.  If  they  had 
proved  that  the  message  written  by  Stewart  was  delivered 
to  the  agent,  they  could,  under  the  evidence,  have  recov- 
ered only  the  money  paid  for  its  transmission." 

Again,  in  T^egraph  Co.  v.  Young,  77  Tex.  945  (13 
S.W.  Rep.  985),  it  was  held  that  "  the  liability  of  atelegraph 
company  regarding  the  delivery  of  a  message  must  be 
determined  by  the  character  of  its  contract." 

We  have  examined  the  Texas  cases  cited  by  the  appellee, 
where  the  person  to  whom  a  telegraphic  message  was 
directed  has  been  permitted  to  maintain  an  action  for  the 
recovery  of  damages  against  a  telegraph  company  for  negli- 
gence in  the  transmission  or  delivery  of  the  message  ;  but 
we  do  not  find  in  any  of  them  that  the  C«j»e  of  Zevy,  59 
Tex.  563,  has  been  overruled,  or  even  doubted,  but  that  in 
each  case,  in  the  opinion  of  the  court,  the  circumstances 
showed  the  party  suing  had  either  himself  procured  the 
sending  of  the  message,  and,  therefore,  was  privy  to  the 
contract,  or  was,  to  the  knowledge  of  the  telegraph  com. 
pany,  tlie  party  for  whose  benefit  the  message  was  intended. 

In  the  present  case,  as  we  have  seen,  the  plaintiff  himself 
neither  procured  the  dispatch  to  be  sent,  nor  paid  the  consid- 
eration, nor  was  the  telegraph  company  informed,  either  in 
terms,  or  by  the  tenor  of  the  dispalth,  that  it  was  for  hia 
benefit,  but  was  informed,  so  far  as  the  message  itself  read, 
that  it  was  sent  at  the  request,  and  for  the  benefit,  of  another 
party.  In  our  opinion  the  general  exception  and  demurrer 
to  the  first  amended  original  petition  shoitid  have  been  sus- 
tained.    Besides  demurring  generally,  the  defendant  in  the 
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conrt  below,  plaintiff  in  error  here,  specially  excepted  and 
denmrred  to  so  much  of  the  first  amended  original  petition 
as  sets  forth  a  right  to  recover  damages  for  alleged  mental 
saffering  and  diatress,  upon  the  groand  that  each  damages 
are  remote,  nncertaio,  and  not  within  the  contemplation  of 
the  parties  at  the  time,  and  not  an  element  of  actual  dam. 
ages  in  the  case,  and,  under  the  allegations  of  the  petition, 
are  not  recorerable.  The  overroling  of  this  special  demar- 
rer  is  assigned  as  error,  and  it  presents  the  qnestion  which 
has  been  mainly  considered  in  the  argument  of  this  case. 

Defendant  in  error  contends  "  that  mental  anguish,  unac- 
-oompanied  by  injury  to  person  or  purse,  is  actual  damage, 
and  may  be  recovered  as  saoh . ' '  He  supports  his  contention 
with  a  line  of  decisions  rendered  in  the  Supreme  Courts  of 
Kentucky,  Tennessee,  Alabama,  North  Carolina,  Indiana, 
generally  following  the  Texas  decisions,  and  with  quotations 
aa  to  the  law  on  the  subject  from  several  text  writers  of 
reputation.  Telegraph  Co.  t,  Adams^  76  Tex.  636  (13  S. 
W.  Rep.  8C7) ;  Anderson  v.  Telegraph  Co.  (Tex.  Sop.),  19 
8,  W.  Rep.  285  ;  Martin  v.  Telegraph  Co.  (Tex.  Civ.  App.X 

30  S.  W.  Rep.  861 ;  Tt^^graph  Co.  r.  LongtoUl  (N.  M.), 

31  Pac.  Rep.  339 ;  Te^graph  Co.  t.  AUen,  66  Miaa.  649 
(6  South.  Rep.  461) ;  Telegraph  Co.  r.  IhOwU,  128  III. 
348  (21  N.  E.  Rep.  4)  ;  Young  T,  Tfiegraph  Co.,  107  N. 
C.  370  (11  S.  B.  Rep.  1044) ;  Chapman  v.  T^egraph  0>^ 
(Ky.),  13S.  W.  Rep.  880;  Wadsworth  v.  Telegraph  Co.] 
86  Tenn.  690  (8  S.W.  Rep.  674);  Telegraph  Co.  v.  Dryburg^ 
85  Pa.  St.  298 ;  Beese  v.  Telegraph  Co.,  123  Ind.  294  (24 
N.  E.  Rep.  163) ;  Shear.  &  R.  Neg.  §  660 ;  Gray,  Com.  Tel. 
65  a  seq.  ;  Thomp.  Elect.  §  4S4  e^  seq. ;  3  Suth.  Dam.  314 ; 
2  Thomp.  Neg.  847,  §  11 ;  S  Lawson  Rights,  Rem.  &  Pr.  § 
1972 ;  Telegraph  Co.  v.  Beringer,  84  Tex.  38  (19  S.  W.  Rep. 
336) ;  TOegraph  Co.  v.  Jones,  81  Tex.  271  (16  S.  W.  Rep. 
1006) ;  Telegraph  Co.  v.  Moore,  76  Tex.  67  (13  8.  W.  Rep. 
049) ;  Telegraph  Co.  t.  EtUiOl,  74  Tex.  333  (12  3.  W.  Rep. 
41) ;  Telegraph  Co.  v.,  Feeglea,  75  Tex.  637  (13  S.  W.  Kep. 
860) ;  PoUt  T.  Telegraph  Co.,  82  Tex.  645  (18  S.  W.  Rep. 
■604) ;  T&egraph  Co.  v.  Ward  (Tex.  App.)  19  S.  W.  Rep. 
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898) ;  Telearaph  Co.  T.  Sosentreter,  80  Tex.  406  (16  S.' 
W.  Rep.  29) ;  Telegraph  Co.  t,  Nationa,  82  Tex.  89  (18  8- 
W.  Rep.  709). 

A  I'arefnl  reading  of  the  castas  cited  will  ahow  that^  in  the 
main,  they  do  not  declare  the  general  proposition  applic- 
able to  all  cases,  that  mental  anguish  resalling  from  the 
breach  of  a  contract,  or  even  from  the  neglect  of  a  duty, 
nnaccompanied  with  actual  injury  to  the  person  or  purse, 
will  support  an  action  for  damages  ;  but  they  rather  make 
an  exception  as  against  corporations  and  quasi  public  agen- 
cies, which,  from  tbe  character  of  their  business  as  common 
carriers,  or  in  the  nature  thereof,  and  from  the  public  privL 
leges  enjoyed,  are  said  to  be  charged  with  a  public  duty,  as 
well  as  obligated  to  particular  individuals  under  special 
contracts.  The  logic  seems  to  be  that,  as  they  are  charged 
with  dnties  to  the  pnblic,  they  may  be  held  liable  for  mental 
anguish,  nnaccompanied  with  other  injury,  resulting  from 
the  breach  of  the  contract ;  and  this,  not  exactly  as  puni 
tive  damages  or  smart  money,  bat  rather  as  a  case  where 
damages  should  be  allowed  to  the  aggrieved  individual  in 
order  to  impress  upon  the  defendant  the  great  importance 
of  faithfully  performing  his  dnty  to  the  public.  We  do 
not  refer  to  this  for  the  purpose  of  criticising  the  argument, 
but  rather  to  suggest  that  telegraph  companies,  and  other 
■quasi  public  agencies  referred  to,  are  engaged  in  commerce, 
(IT.  JJ.  2W.  Co.  T.  Teacas,  105  U.  S.  460)  ;  that  their  rights, 
duties  and  obligations  under  contracts  In  the  line  of  their 
business  are  matters  arising  under  the  general  law;  and 
that  in  the  courts  of  the  United  States  the  questions  arising 
thereunder.  In  the  absence  of  controlling  statutes,  are  not 
controlled  by  the  decisions  of  the  coarts  of  last  resort  of 
any  particular  State  in  reference  to  like  matters,  although 
the  caose  of  action  originated  in  said  State.  Bailway  Co.  v, 
PreTitice,  147  U.  S.  106  (13  .Sup.  Ct.  Rep.  261) ;  Railroad 
Co.  V.  Baugh,  13  Snp.  Ct.  Rep.  914,  recently  decided,  not 
yet  officially  reported. 

The  general  rale  that  mental  anguish  and  suffering,  nnat- 
tended  by  any  injury  to  the  person,  resulting  from  simple 
VOL.  rv— 64. 
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a  telegraph  company  for  mental  angaish  resultiag  from 
simple  negligence  in  the  prompt  delivery  of  a  telegraphic 
message,  as  the  same  are  too  uncertain,  remote,  and 
Bpecnlative. 

In  the  case  of  Wadtwortk  v.  Telegraph  Oo.^  tu^'u. 
Judge  LuRTOH,  dissenting,  said  : 

"The  reason  why  an  independent  action  for  anch  injnriet> 
eannot  and  onght  not  to  be  sustained  is  found  in  the 
remoteness  of  stich  damages.  *  *  *  Sach  Injaries  are 
generally  more  sentimental  than  substantiat,  depending 
largely  npon  physical  and  nerrons  condition.  The  snffer. 
ing  of  one  nnder  precisely  the  same  circnmstances  wonld  be 
no  test  of  the  suffering  of  another.  Vague  and  shadowy, 
th^re  is  no  possible  standard  by  which  such  an  injury  can 
be  jastly  compensated,  or  even  approximately  measured. 
Eiusily  simulated,  and  impossible  to  disprove,  it  falls  within 
all  of  the  objections  to  speculative  damages,  which  are 
universally  excluded  because  of  their  nncertain  character. 
That  damages  so  imaginary,  so  metaphysical,  so  senti- 
mental, shall  be  ascertained  and  assessed  by  a  jury  with 
justness,  not  by  way  of  punishment  to  the  defendant,  bnt 
as  mere  compensation  to  the  plaintiff,  is  not  to  be  expected. 
That  the  grief  natural  to  the  death  of  a  loved  relative  shall 
be  separated  from  the  added  grief  and  anguish  resulting 
from  delayed  information  of  8u<'h  mortal  illness  and  death, 
and  compensation  given  for  ihe  latter  only,  is  the  task 
imposed  by  tlie  law.  as  derermined  by  the  majority.  Bnt 
the  rule  in  question  has  not  been  limited,  as  claimed,  to 
actions  based  upon  physical  pain.  It  has,  aa  we  have 
already  seen,  upon  the  authority  of  Mr.  Wood,  been  applied 
to  actions  of  slander  and  libel.  No  matter  how  gross  the 
insult,  or  how  harrowing  to  the  feelings,  there  can  be  no 
recovery  if  the  slander  did  not  imply  a  crime  or  result  in 
some  special  damage.  The  same  rule  applies  in  actions 
brought  for  the  death  of  another.  The  plaintiff  must  have 
a  pecuniary  interest  in  such  life  ;  and  in  such  cases  there 
can  be  no  recovery  for  the  injured  feelings,  the  grief,  or 
anguish  suffered  by  the  plaintiff  in  consequence  of  rlif 
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death  for  which  the  suit  lies.  This  is  the  rule,  regardless 
of  the  relation  the  deceased  bore  to  the  plaintiff.  Whether 
hDsband  or  wife,  or  parent  or  child,  the  rale  is  the  same. 
The  damages  are  for  the  pecuniary  loss  sustained.  •  •  • 
The  principles  upon  which  this  suit  is  maintained  seem  to  me 
80  radical  a  departure  from  the  headlands  of  the  law,  and 
to  so  seriously  threaten  the  uprooting  of  docrrines  th:it  I 
have  been  taught  to  revere  as  the  very  foundation  stones  of 
the  system  of  our  law.  upon  the  subject  of  contracts  and 
damages,  as  to  make  it  my  duty  to  give  expression  to  my 
views  upon  the  questions  involved." 

In  the  well  considered  case  of  Telegraph  Co.  v.  Rogers, 
supra,  Mr.  Justice  Coopeb,  after  ably  reviewing  the 
adjudged  cases,  said,  forthe  Supreme  Court  of  Mississippi  : 

"We  are  not  disposed  to  depart  from  what  we  considerthe 
old  and  settled  principles  of  law,  nor  to  follow  the  few 
courts  in  which  the  new  rule  has  been  announced.  The 
difficnlty  of  applying  any  measure  of  damages  for  bodily 
injury  is  universally  recognized  and  commented  on  by  the 
conrte.  But  in  that  class  of  cases  demands  for  simulated  of 
imaginary  injuries  are  far  less  likely  to  be  made  than  will 
be  those  in  suits  for  mental  pain  alone.  No  one  bat  the 
plaintiff  can  know  whether  he  really  suffers  any  mental 
dtstarbance,  and  its  extent  and  severity  must  depend  upon 
his  own  mental  peculiarity.  In  the  nature  of  things, 
money  can  neither  palliate  nor  compensate  the  injury  he  has 
sustained.  '  Mental  pain  and  anxiety  the  law  cannotvalue, 
and  does  not  pretend  to  redress,  when  the  unlawful  act 
complained  of  causes  that  alone.'  Lynch  v.  Knight,  9 
H.  L.  Cas.  677.  The  rapid  multiplication  of  cases  of  this 
character  in  the  Stat«  of  Texas  since  the  case  of  8o  Rdle 
indicates  to  some  extent  the  field  of  speculative  litigation 
opened  up  by  that  decision.  The  course  of  decision  shows 
how  difficalt  the  subject  is  of  control.  In  So  Relics  case 
it  was  held  that  the  sendee  of  the  undelivered  message 
who  had  paid  nothing  for  its  transmission,  might  -  recover 
for  the  mental  snflering  flowing  from  its  non-delivery.  In 
BaUroad  Co.  t.  Levy,  S9  Tex.  664,  that  case  was  over' 
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ruled  in  so  far  as  the  right  of  action  was  recognized  in  the 
sendee,  and  it  was  held  that  only  the  person  entering  into 
the  contract  with  the  company  might  sue.  But  in  Tele" 
ffraph  Co.  v.  Cooper,  71  Tex.  607  (9  S.  W.  Rep.  693), 
where  the  husband  had  sent  the  dispatch  calling  a  phy- 
sician to  attend  his  wife  in  her  confinement,  it  was  held 
that  the  husband  (the  sender  of  the  message)  could  not 
recover  for  his  mental  sufferings,  caused  by  the  negligence 
of  the  company  in  failing  to  deliver  the  messa£:e,  but  that, 
suing  in  right  of  his  wife  (who  was  not  a  party  to  the  con- 
tract with  the  company),  he  might  recover  for  her  mental 
suffering.  It  is  held  in  that  State  that  the  telegraph  com- 
pany must  be  informed,  either  by  the  face  of  the  message, 
or  by  extraneous  notice,  of  the  relationship  of  the  parties, 
and  the  purport  of  the  message,  to  warrant  the  recovery  of 
damages  for  mental  suffering.  It  has  been  decided  that 
this  dispatch  did  not  sufficiently  indicate  these  facts : 
*  Willie  died  yesterday  at  six  o'clock.  Will  be  buried  at 
Marshall  Sunday  evening.'  (Telegraph  Co.  w.  Brotan, 
71  Tex.  723,  10  S.  W.  Rep.  323),  while  the  following  one 
did !  *Billie  is  very  low.  Come  at  once,'  {Telegraph  Oo^ 
v.  MoarCy  76  Tex.  66',  12  S.  W.  Rep.  949).  And  a  distinction 
seems  to  be  drawn  between  the  negligence  of  failing  to  deliver 
a  dispatch  which  causes  mental  pain  and  suffering,  and  fail, 
ing  to  deliver  one  which  if  delivered  would  relieve  such  suf- 
fering. In  Sowdl  V.  Telegraph  Co.,  75  Tex.  26, 12  S.  W.  Rep. 
634,  the  plaintiff  and  his  wife  had  received  information  of  the 
dangerous  illness  of  her  mother.  Subsequently,  a  dispatch 
was  sent,  containing  information  of  the  mother's  improved 
condition.  This  dispatch  the  company  failed  to  deliver. 
Suit  was  brought,  but  recovery  was  denied,  the  court  say- 
ing :  '  The  demurrer  was  properly  sustained.  The  dam- 
age here  complained  of  was  the  mere  continued  anxiety 
caused  by  the  failure  promptly  to  deliver  the  message. 
Some  kind  of  unpleasant  emotion  in  the  mind  of  the 
injured  party  is  probably  the  result  of  a  breach  of  contract, 
in  most  cases.  But  the  cases  are  rare  in  which  such  emo- 
tion  can  be  held  to  be  an  element  of  the  dam^es  resulting 
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from  the  breach.  For  injury  to  feelings,  in  eiuoh  cases, 
the  courts  cannot  give  redress.  Any  other  rule  would 
result  in  intolerable  litigation.'  The  manifest  effect  of 
this  decision  is  to  deny  to  a  party  injured  redress  for 
mental  suffering  contemplated  by  the  parties  to  the  con- 
tract as  the  probable  consequence  of  its  breach.  The  dis- 
tinction drawn  by  the  court  is  so  unsubstantial  that  it  wa« 
evidently  resorted  to  for  the  purpose  of  obstructing  the  tide 
of  *  intolerable  litigation '  flowing  from  the  decisions  foL 
lowing  the  So  Belle  case.  Kentucky,  Tennessee,  Indiana 
and  Alabama  have  but  recently  established  the  rule,  the 
dangers  and  difficulties  of  which  are  becoming  api)arent  in 
Texas.  The  '  intolerable  litigation '  invited  and  appearing 
in  Texas  has  not  yet  fairly  commenced  in  those  States.  It 
will,  however,  appear  in  due  time,  and  the  courts  will  be 
forced  to  resort  to  refined  limitations,  as  Texas  has  done» 
to  restrict  it.  We  prefer  the  safety  afforded  by  the  oon- 
49ervation  of  the  old  law,  as  we  understand  it  to  be,  and 
are  of  the  opinion  that  no  recovery  for  mental  suffering 
can  be  had  under  the  circumstances  of  this  case." 

With  the  reasoniilg  and  conclusions  of  these  two  emi- 
nent judges,  we  fully  concur.  The  judgment  of  the  Cir. 
cuit  Court  should  therefore  be  reversed,  and  the  case 
remanded,  with  instructions  to  enter  judgment  for  fhe 
defendant,  sustaining  the  general  de  jiurrer  and  the  first 
special  demurrer  to  the  plaintiff's  first  amended  original 
petition,  and  dismissing  plaintiff's  suit^  with  costs,  and  it 
is  so  ordered. 


KOTS.— This  OMS  is  cited  In  AfOMiei^fMI  T.  IP.  U.  fVL  QXt««^P> 
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MioHAXL  Gahak  y.  Western  Uniok  Telbgbaph  Com* 

PANT. 
U.  8.  Circuit  Court,  Diat.  MinneMota,  Jan,  f ,  1S94. 

(69  Fed.  Rep.  4S8.) 

FaIUTBB  to  DEUVKB  TELBG&AM. — MiNNBSOTl.  STATDTB.^MKllTAXt 

DISTBESa. 

Neither  under  the  Minnesota  statute,  whioh  limits  the  reooTery  against  a 
telegraph  company  for  error,  delay,  Sec. ,  in  the  transmission  of  telegrams, 
nor  at  common  law,  can  the  addressee  of  a  telegram  recover  damages  for 
mental  distress  caused  by  mere  negligent  failure  of  the  company  to 
deliTer  a  telegram  presented  by  his  agent  for  delivery  to  him* 

Case  of  this  series  cited  in  opinion :  Young  t.  W,  U.  Tel.  Co,,  voL  8, p.  784<. 

Verdict  directed  for  defendant. 

Statement  by  Williams,  District  Judge. 

Plaintiff's  brother,  Thomas  Gahan,  on  January  14,  1891, 
filed  at  Chicago,  111.,  for  transmission  to  plaintiff,  at  South 
St.  Paul.,  Minn.,  paying  the  tolls  thereon,  the  following 
message. 

CmoAGO,  January  14, 1S91. 
To  Michael  Gkihan,  South  St.  Paul :  Tour  brother  Wm.  Gahan  is  dead. 
Come  at  once.    WiU  be  buried  Friday. 

[Signed],  Thomas  Gahan- 

The  message  was  transmitted  to  St.  Paul,  and  there  lost, 
in  some  way  not  explained,  and  not  forwarded  to  its  desti- 
nation, and  plaintiff  wa«  therefore  not  apprised  of  the 
death  of  his  brother  until  some  days  after  his  burial. 
Plaintiff  brings  this  action  to  recover  damages  for  mental 
anguish  suffered  on  account  of  the  negligent  failure  to 
deliver  the  message.  The  action  is  ex  cantractUy  the  com- 
plaint alleging  that  Thomas  Gkihan,  who  sent  the  message 
and  paid  the  tolls — forty  cents  —  did  so  as  the  agent  of 
plaintiff.    Defendant  objected  to  the  introduction  of  evi- 
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denoe  as  to  mental  aDgaieh,  and,  at  the  close  of  the  case, 
moved  for  an  instmction  to  the  joiy  to  return  a  yerdiot  for 
defendant. 

Joa.  A.  Schrott,  for  plainti£ 

C.  M.  Ferguton,  tot  defendant. 

Williams,  Distriot  Judge  (after  stating  the  facta) :  The 
ease  is  somewhat  new,  and  yet  it  has  been  pretty  well 
adjudicated,  and  outside  of  the  deciBion  of  Judge  Kazbt, 
Beaaley  ▼.  Telegraph  Co.,  39  Fed.  B.  181,  every  time  it  has 
been  touched  by  the  Federal  courts  it  has  been  clearly  and 
unequivocally  held  that  the  action  cannot  be  TnaiTitained. 
The  State  courts  have  pretty  generally  passed  upon  the 
question,  and,  outeide  of  the  cases  cited  by  counsel  tcs 
plaintiff,  I  do  not  think  you  will  find  another  State  court 
that  upholds  that  doctrine.  A  large  majority  of  the  State 
courts  have  held  that  the  action  cannot  be  maintained,  and 
that  no  recovery  can  be  had.  Counsel  has  read  from  the 
Carolina  report,  Towng  v.  T^,egraph  Co.,  107  N.  C.  370  (11 
S.  E.  1044),  and  I  think  that  is  the  strongest  the  case  can 
be  put ;  and  that  is  very  much  in  consonance  with  1^ 
sentiment  which  must  arise,  to  a  large  extent,  in  the  breasts 
of  all  men ;  but,  when  you  come  to  analyze  it,  I  think  the 
best  you  can  say  is  that  this  sentiment  has  carried  away 
the  better  judgment  of  the  conrt.  There  is  nothing  to  main- 
tain it,  and  it  is  not,  as  a  principle  of  law,  sound  in  any 
respect.  Furthermore,  the  statute  of  Minnesota  is  dear 
and  unequivocal,  and  under  it  no  action  can  be  maintained 
except  for  actual  damages.  The  term  "actual  damages *' 
has  a  significance  and  meaning  of  its  own,  and  any  attempt 
to  reason  a  claim  of  this  kind  into  actual  damages  certainly 
must  fail.  This  court  holds,  in  aooordanoe  with  the 
position  taken  by  defendant,  that  the  action  cannot  be 
maintained.  Counsel  has  stated  that  it  is  agreed  that  plain- 
tiff disclaims  anything  on  the  ground  of  any  wilful  or 
malicious  disregaird  of  the  rights  of  plaintiff,  and  seeks  to 
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recover  entirely  upon  the  gronoA  of  negligence  in  the  per- 
formance of  the  contract.  There  is  a  claim  that  fifty  cents 
was  expended  in  searching  for  this  telegram,  bnt  I  think 
that  is  too  remote.  There  is  another  claim  of  forty  cents 
for  sending  the  telegram,  but  counsel  for  plaintiff  says  he 
makes  no  claim  for  that. 

Let  the  record  be  fairly  made  up,  showing  that  connsel 
for  plaintiff  expressly  disclaims  anything  on  the  ground  of 
any  wilfnl  and  maliciona  disregard  of  the  rights  of  plaintiff, 
and  asks  the  recovery  simply  on  the  ground  of  negligence 
on  the  part  of  the  defendant  company  in  the  non-delivery 
of  the  telegram,  thereby  causing  plaintiff  to  suffer  great 
mental  anguish,  and  that  the  court  then  directed  the  jury 
to  find  a  verdict  for  the  defendant.  Ordered  accordingly. 


NcrrH.— The  case  of  Flei^chner  r.  Pacific  P08t<U  Ttl.  OabU  Co.,  V.  S.  Cli^ 
ooit  Coart,  Diot.  Oregon,  Dec.  21,  IMS  (55  Fed.  Eep.  T38),  wis  rcTlewed 
md  reversed  in  part  bf  the  Circoit  Court  of  Appeals,  reported  M  Fed.  B. 
sn.    The  cyiBKui  of  the  Aj^pellate  Court  will  be  repotted  in  tdL  t. 


GENERAL  NOTE. 


Hemorandk  of  oiioa  not  wlaoted  for  ro-pcinluig  in  full,  and  not  jmw- 

imslr  oBnttoied  in  notw.    0«orgift  Telegn^  Stototo. 

Eiaoma  u<nT  aoMrixY.—<^acnFiaATm  ow  afxmroMixum. 

The  FtopU,  ta>  rtl  Tlte  Munieipat  Oom  Cbrnpony  (/  AJboMi/,  t.  FHnk 
Siee,  <u  Searetanf  of  Stat«,  dte.  New  York  Court  of  Asfitmlm,  Aprfl  18, 
1808.    (1B8N.  T.  ISl.) 

In  tbia  owe  »  company  which  had  been  iDoorpoT»t«d  m  a  gas  oompanri 
dflBlrcd  to  •ztend  its  opentiona  to  the  produotion  of  aleotrio  light,  hent 
and  power ;  and  to  that  end  it  proposed  to  fll«  an  amended  oertlfloat« 
embracing  all  said  purpoeea.  The  Seoratarj  of  State  refuaed  to  file  th» 
certificate,  upon  the  ground  ttiat  a  single  corporation  oonU  not  produoe 
both  gas  and  eleotrioity,  and  it  was  here  aonght  bj*  mandamni  to  oompal 
•nob  filing.  The  decision  inrolTed  the  construction  of  Tarions  ititTitM  A 
writ  ot  peremptory  mandamus  was  awarded  the  petitioner. 

Jb^mormia  uoht  covFAirr.— KumuirAi.  oohtsact  avd  wmAMOBmrn. 

Kmoport  ▼.  Seaport  Ught  Oompatty.  Kentucky  Court  cf  >p|wli.  Jaa. 
SB,  1H90.    (SV  Ky.  4H.) 

Charter  power  to  a  company  authorising  it  to  fnmiali  any  city  with  gas 
*'  or  other  light,"  empowen  a  city  having  general  power  to  contract,  to 
oomtract  with  a&id  oompany  to  furnish  electric  light.  Sooh  a  oontnot 
panting  to  a  company  the  ezcluaiTe  use  of  the  streeU  for  a  term  at  yean 
(or  maintenanoe  of  gas  pipe*,  although  providing  for  the  adopOon  of  other 
mf  ni  of  lighting,  does  not  authorize  the  erection  of  electric  light  appli- 
aaoM,  bnt  for  that*  new  consent  most  be  obtained. 

An  aiqieal  was  taken  from  this  decision  to  the  Sapreme  Conrt  ot  tb* 
United  Ststee  (Newport  Ldght  Co.  t.  JVetcport,  Feb.  S,  18M,  ISl  V.  8.  MT). 
wberaft  was  held  that  no  Federal  qnasticm  was  presented  which  ooofemd 


Citf  t^  Keokuk  v.  FL  Wajfue  Eteetrte  UgM  Oom^ai^.  Iowa  SnprviB* 
Court,  Jan.  90,  18M.    (5T  H.  W.  flW.) 

Iowa  Code,  section  471,  wUck  requires  that  all  cnUnanoM  aotbori^nc 
the  «rectioa  of  dbottte  light  i^ants  shaU  bs  sabmlttad  to  popular  vote 
apptiea  to  as  ordinaaoa  gnnting  a  fraotdiias  to  —■ -titu  polM  aad  wins 
for  UcUiM  in  the  stoeeta. 


0>«rt  ot  l|f  Mil,  J— a  at.  vm.    (1«1*.T.W.) 


«ENEKAL  NOTE. 


for  an  injanotion.  Tbe  court  held  that  the  reoeiver  would  be  protected  in 
the  poaaeflBian,  nse  u)d  mftnagnment  of  the  property  and  franohiaes  eom- 
mitted  to  him;  thatsofarMtbe  usepropoewd  to  be  made  bjr  thedefandant 
of  the  roadbed  or  track  of  the  company  in  the  hands  of  the  receiver 
obstmoted,  hindered  or  embarrassed  his  nse,  it  should  be  prohibited  ;  that 
an  injanotion  should  be  granted  restraining  the  defendant  from  inter* 
fering  with  tbe  right  of  w^  and  roadbed  of  the  road  in  poweaaon  of  th« 
Teceiver ;  but  that  the  erection  of  poles  and  wires,  as  proposed  by  the 
defendant,  would  not  be  such  interference. 

GKOROIA  TSI.EQRAPB  STATUTZ.— LaWS  1887,  NO.  865,  iS  AKKNDED  BY  LAWB 

J892,  No.  88. 

Section  1.  Every  electric  telegraph  company,  with  a  line  of  wires  wholly 
or  partly  in  this  State,  and  engaged  in  telegraphing  for  the  public,  shall 
during  the  usual  office  hours  receive  dispatches,  whether  from  other  tele- 
graphio  lines  or  from  individuals,  and  on  payment  or  tender  of  the  usual 
charges  according  to  theregulationa  of  such  company,  shall  transmit  and 
deliver  the  same  with  impartiality  and  good  faith  and  with  due  diligenoe, 
underpeoalty  of  fifty  dollais,  which  penalty  may  be  recovered  by  suit  in  a 
oonrt  having  jurisdiction  thereof,  by  either  the  sender  of  the  dispatch  or 
tbe  person  to  whom  sent  or  directed,  whichever  may  first  sue;  provided, 
that  nothing  herein  shall  be  construed  as  imriairing  or  in  apy  way  modify- 
ing the  right  of  any  person  to  reoover  any  damages  for  any  such  breach  of 
contract  or  duty  by  any  telegraph  company,  and  said  penalty  and  said 
damages  may,  if  the  party  so  elect,  be  recovered  in  tbe  same  suit. 

SeetioK  t.  Such  companies  must  deliver  aU  dispatches  to  the  persons  to 
whom  the  same  are  addressed,  or  to  their  agents,  on  payment  of  any 
oharges  due  for  the  same,  provided  sach  persons  or  agents  reside  within 
one  mile  of  the  telegraphic  station,  or  within  the  city  or  town  in  which 
such  station  is,  or  if  not  residing  in  said  limits,  that  the  sender  of  ths  dia> 
patch  specify  in  the  dispatch  the  plaoe  at  which,  in  said  limits,  tbe  said 
dispatch  is  to  be  delivered. 

Seettoa  8.  In  all  oases  the  liability  of  said  company  for  messages  in 
cipher,  in  whole  or  in  part,  shall  be  the  same  as  if  the  same  were  not  ia 
cipher. 

The  f<n^:oing  is  the  statute  under  which  ths  Gsorgia  tel^rai^  nc^U- 
genoe  oaaes  in  this  volume  were  deoided.  It  ma,  howevoi,  npealed  In 
18H,  lAwa.  No.  H. 
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S^MMng  0wn«v.  rig:litB  a£  as  to  umm  of  btffliirmr  tor  oloo- 
trieal  purpoMa.    (See  Notes,  pp.  14S,  817,  394.) 

Oonatmotion  of  telephone  line  in  oowatrj  bigbwfty  impoaes 
MMition&l  borden. 

Blaaohfleld  t.  Empire  State  Teleph.  &  Tel.  Co.  (N.  T.)         IM 
la  rtreeta  to  ceotoe  of  which  soil  belongs  to  abutting  owner, 
areotion  of  telegraph  poles  and  wires  imposes  new  aervi- 
tdde  for  which  compensation  must  be  made. 

Pftoiflc  Post.  Tel.  Cable  Co.  T.Irvine  (U.  8.) 140 

Sot  owning  fee  of  street  and  eufferiBg  no  peculiar  inconven- 
ience, not  entitled  to  iajnnction  against  erection  of  tele- 
phone poles  with  municipal  authority. 

Herahlleld  v.  Rocky  Mt.  Bell  Teleph.  Co.  (Hont.) 7S 

limitation  of  power  of  selectmen,  in  Termont,  to  award 
damages  to,  with  respect  to  telegraph  line*. 

Rugg  v.  Com.  Un.  Tel.  Co.  (Vt.) US 

Telephone  oompany,  having  legal  right  to  occupy  streele^ 
m»y  with  municipal  oonsent  remove  limhe  from  trees  witJi- 
oot  becoming  liable  in  trespass  to  abutting  owners. 

Southern  Bell  Teleph.  &  Tel.  Co.  v.  Conatantine  (U.S.)        Sit 
'*or  other  cases  upon  the  right  of  abutting  owners  in  case  ot 
sha<le  trees  being  out,  see 

L'Uyv.  Postal  Tel.  Cable  Co.  (Uias.) 334,  note. 

MoCrudenv.  Rochester  Ry.  Go.  (N.  T.) 324,  note. 

Use  of  streets  for  electric  light  appliances  imposes  new  bur- 
den. 

HaTsrford  Eleotrln  Light  Co.  t.  Hart  (Pa.) 148 

Eleotrio  street  railway  with  poles  and  overhead  wires  docs 
aot  impose  new  burden. 

BufTalo,  Ao.,  By.  Co.  t.  Du  Bois  Traction  Paaa.  Bj.  Oo. 

(Pa.) 317,  note. 

Dean  T.  Ann  Arbor  St.  Ry.  Co.  (Mich.) H2 

Fox  V.  Catharine,  Ac.  Ry.  Co.  (Pa.) 168 

GUlett  T.  Chester.  &c.  Ry.  Co.  (Pa.) 160 

Green  T.  Cit;  &  Sub.  By.  Co.  (Md.) 306 

Koch  V.  North  Ave.  Ry.  Co.  (Md.). 158 

LouisviUe  Bagging  Mfg.  Co.  t.  CenL  Pass.  Ry.  Co. 

(Ky.) i»a 

SellsT.  Columbus  St.  Ry.  Co.  (Ohio) 108 

BeeHeilnmn  v.  LeiMiion,  *r.  Sl.  Ry.  C3o.  (Pa.) IM 
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rtaa, 
llBlntoiuBee  of  single  win  1^  fllvtric  nllw^r  compasj 
twwatr  (Mt  above  ddewalk  trnpowi  bo  new  burden. 

^   Patewon  Ry.  Co.  T.  Omndr  (N.  J-V t7> 

isjiinotlen  &t  suit  of,  to  restrain  oonBtnurtlon  of  trolU?  mQ- 
nj  duly  authoriied  by  munloip*!  ftuthoritiee,  doniaiL 

BncknerT.  Hart  (17.8.) St- 

Beerea  T.  Phlla.  Tnotion  Co.  (Pft.) M 

^Mt  thai  street  railway  compMiy  has  obtained  monio^al 
petmiaaion  to  change  from  taonee  to  eleotriaity,  which 
change  demands  additional  or  extended  switches,  does  not 
authorize  sncb  addition  and  extension  without  oonsent  of 
abutting  owners  who  may  be  affected. 

Earner  t.  Columbus  Street  Car  By.  Co.,  (Ohio). .        31S,  note. 

Has  easements  of  aooees,  light  and  air,  of  which  he  cannot 
be  deprived  without  compeoaation  for  purposes  of  eleotrio 
lailway. 

Block  V.  Salt  I^ke  Oty  Rap.  Trans.  Co.  (TJtah) IM 

Hot  entitled  to  injunction  restraining  elecirio  street 'nil- 
way  company  from  changing  grade  of  turnpike,  althon^ 
ohange  would  impede  his  ingress  uid  egress. 

Green  T.  City  &  Sub.  Ry.  Co.  (Md.) aS 

Not  entitled  to  injunction  against  eleotrio  railway  because 
it  will  interfere  with  his  accustomed  use  of  the  street  for 
backing  wagons  up  to  sidewalk. 

Lonisrille  Bagging  Hfg.  Co.  t.  Cent.  Pass.  By.  Co. 

(K7.) «l 

Sells  V.  Columbus  St.  Ry.  Uo.  (Ohio) Mi 

Nor  beoanae  it  will  drive  apublio  market  from  the  stoeet. 

Sellsv.  Columbus  St.  Ry.  Go.  (Ohio) HI 

Can  by  oerUorart  inquire  late  validity  of  crdinanoe  pennit- 
ting  erection  of  pole  on  his  land  in  street. 

State,  Oreen,  Pros.  v.  Trenton  (N.  J.) N 

State,  Halsey,  Pros.  T.  Newark  (N.J.) « 

AJMlaalona,  daelaratiana  and  ■«!■  of  agaata  «r  aarrMrta 
a£t«laKr»ph  coMpawlaa. 

Bjiowledge  by  operator  of  contents  and  purpose  of  telegram, 
hald  to  charge  the  company  with  notioe  of  iU  importanoa. 

Herron  V.  W.  U.  Tel.  Co.  (Iowa) TM 

Operator  having  suliatituted  meenge  in  Us  own  name 
instead  of  that  tot  transmittiBg  which  ba  had  been  paid, 
oompauy  held  liaUe  as  for  total  Bailuie  to  transmit  and 
deUver. 

Western  ITnloD  Tsl.  Co.  v.  Hoes  (Oa.) TOT,  nota. 
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f 
ijLiftniiuiiil  bj  agent  at  terminai  office  tc  deliver  mcmage 
O^Motad  hf  addrenee  to  person  to  deliver  to  addreeeee, 
Md  to  be  within  ooope  of  agent's  auUuintr.  tuul  part  of 
eontiaot  for  tranamiasion  and  delivery. 

Weateni  Union  Tel.  Co.  T.  Evans  (Tex.). «1, 1 


«  of  contents  of  telegram  by  employea,  c 
■St  liabU  to  paualty  under  ludiaoa  statute. 

Westocn.Union  T«L  Co.  t.  Bierhaus  (Ind.) 

Oofl^ftny  liaUe  for  damages  for  disclosure  by  agent  of  eon- 
tealB  of  tdegram,  tbougk  claim  Dot  made  within  nzty 
dsy«,  tke  diack»ar«  having  been  fraudulently  oonoealad 
ontil  ezpiiatioB  of  said  time. 

CtaU.Jto.  Hy.  Co.  T.  Todd  (Tex.) 807,  i 

If  sender  of  telegram  was  agent  of  addressee,  and  knew  time 
for  cloainK  office  at  terminal  station  had  passed  when  tel»- 
gram  Resented,  company  oot  liable  for  special  damagee  K 
mesKage  promptly  deliv«r«il  B«Et  morning. 

Bierhaus  V.  W.  U.  TaL  Co.  (Ind.) 

Where  sender  writes  message  on  ordinary  paper,  and  opeift- 
tor  at  bis  request  copies  it  upon  a  blank,  operator  acts  as 
■gent  of  sender,  who  is  bound  by  oondltlona  printed  in 
Uank. 

Onlf,  *e.  Ey.  V.  Oser  (Tex.) 

Company  which  has  reoelved  for  transmission  ■  telegram 
from  a  oonneoting  line  and  has  received  pay  for  contlnned 
transmiasiim,  is  liable  fw  its  delay,  and  is  not  a  mere  a((Bt 
of  the  oUier  oampany. 

Smith  V.  W.  U.  ToL  Co.  (Tex.) 807,  i 

telegraph  Btfttnt*. 

Imposing  penalty  for  refusal  to  transmit,  doea  set  impoae 
such  penalty  for  refusal  to  deliver  horn  terminal  effioe  to 

Brooke  V.  W.  U.  Td.  Col  (Ark.). 

loepterio  cwinee. 

Failure  to  transmit  telegram  te  place  twenty  milee  away, 

not  excused  because  of  storm  and  broken  iriree  reoderii^ 

tianauinion  impcnible,  of  whioh  fact  sender  not  infcvmed. 

Bierhaiia  V.  W.  U.  Tel.  Co.  (Ind.) 

•rproef  im  »etl*M  broon^  t«  eliM«e  (    le    ruk 
lolas  fcr  enmr,  dttUy.  *«.»  in  trMUSMlesiab. 


On  company  to  exooae  it«..C  for  failure  to  je(id£hutd«7^a» 
sage. 

Bassett  V.  W.  U.  TeL  Co.  (Mo.) 1M 
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Held  error  to  instniot  jury  that  message  having  been 
promptly  transmitted  to  terminal  office  burden  was  upoa 
•ompany  of  excusing  delay  in  delivery. 

Western  Unoin  Tel.  Go.  v.  Bennett  (Tex.) 806.  note- 


Proper  remedy  of  abutting  owner  to  inquire  into  Talidiiy  of 
ordinance  permitting  erection  of  electric  railway  pole  in 
•treet. 

State,  Green,  Pros.  ▼.  Trenton  (N.  J.) 

State,  Halsey,  Pros.  ▼.  Newark  (N.  J.) 

Hay  be  prosecuted  by  taxpayer  to  review  action  of  munici- 
pal board  in  granting  permission  to  electric  railway  oonfc- 
pany  to  cross  bridge  claimed  to  be  unsafe. 

State,  Lewis,  Pros.  ▼.  Freeholders  (Ga.) 


GIplMr  and  «Blnt«Uisibl«  diapatehaa.    (See  '*  X^otmoi^ef.'^ 
Ooadamn»tlon«    (See  '*  Eminent  Domain,"^ 


C»nn<irting  lin«  of  telegraph* 

Subject  to  penalty  for  failure  to  deliver  telegram  promptly. 
Conyers  V.  Post.  Tel.  Cable  Co.  (Oa.) 707, 

Where  pay  divided  between  original  and  connecting  oom- 
pany,  latter  liable  for  its  delay  in  delivery. 

Western  Union  Tel.  Go.  v.  Taylor  (Tex.) 810. 

,  Telegram  having  been  received  by  connecting  line,  question 
whether  or  not  it  adopted  contract  of  sender  with  original 
line  is  immaterial. 

Western  Union  Tel.  Co.  v.  Smith  (Tex.). 812, 

Addressee  may  recover  from  connecting  line  which  has 
accepted  message  in  usual  course  of  business,  for  delay. 

Western  Union  Tel.  Go.  ▼.  Lyman  (Tex.) 810, 

In  joint  action  against  receiving  and  connecting  lines  dam- 
ages cannot  be  a|^|K>rtioned. 

Western  Union  Tel.  Co.  ▼.  Phillips  (Tex.) 800, 

Conatitution&l  law. 

Pennsylvania  statute  of  1876,  permitting  use  of  other  than 
animal  power  by  street  railway  companies  when  author- 
ized by  municipal  councils  in  cities  of  first  class,  sol 
unconstitutional  as  local  or  special  legislation. 

Reeves  V.  Phila.  Traction  Co.  (Pa.) 

Statute  permitting  electric  street  railways  to  cross 
railroads  at  grade  not  unconstitutional  in  failing  to 
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r 
▼ide    for  oompensfttion  to  oompanj  whOM   lailroftd  it 

Delaware  L.  A.  R.  Co.  ▼.  Wilkaabarre,  &o.  Rj.  Go. 

(Pa.) 

Federal  Constitution  not  violated  bj  N«w  York  Sabw«7> 
Acts. 

People  V.  Squire  (U.S.) 

State  privilege  tax  upon  telegraph  oompaniei,  bnaed  upon 
nomber  of  miles  of  lines  within  the  State,  in  lieu  ef  all 
Other  taxes,  aod  ameunting  to  lees  than  ad  valorem  tax 
upon  visible  oropert^  of  given  oompan^,  doea  not  violate 
he  constitutional  right  as  an  inatniment  of  interstate  com- 
merce. 

Postal  Tel.  Cable  Co.  t.  Adams  (Mise.) 

While  Stute  and  municipal  authorities  cannot  impoae  tax 
npon  interstate  meeaages.  they  may  iuip-'se  occupation  tax 
on  that  portion  of  the  business  of  a  telegraph  company 
which  ia  carried  on  whollj  within  the  State. 

Western  Union  Tel.  Co.  t.  Fremont  |Neb.) 

Hnnicipal  ordinance  requiring  license  tax  of  telegraph 
companies  having  office  in  oitv  and  engaged  in  transmis- 
■lon  of  interstate  messages,  held  not  in  violation  of  inter- 
state commerce  provision  of  Federal  Constitution. 

HooreT.  Eufaula(Ala.) 

Municipal  ordinance  imposing  license  fee  upon  totegraph 
companies,  but  excluding  business  done  for  general  gov- 
ernment and  interstate  busineae,  held  valid. 

Western  Union  Tel.  Co.  v.  Charleston  (U.  8.) 

Uunicipal  authority  imposing  license  fee  on  telegraph  com- 
pany be.sed  on  number  ef  poles  and  miieiot  wire  in  streeta 
not  forbidden  by  United  States  Constitution. 

Philadelphia  v.  Poet.  Tel.  Cable  Cu.  {N..Y.) 

North  Carolina  statute  authorizing  the  board  of  railroad 
commissioners  to  fix  "juat  and  reasonable"  telegraph 
nit"s  on  interstate  business,  held  not  repugnant  to  inter- 
stai  I'oinmerce  provisies  of  Federal  Constitution,  u  t* 
Ick-Kraph  line  which,  in  connecting  two  points  within  th« 
State,  passes  through  aaotber  State. 

Stnte,  ex  rel.  B.  R.  Conuniationen  t.  W.  U.  Tal.  Co. 

(N.C.) 

Statutes  prescribing  penalty  for  delaj  of  telegran  not 
repugnant  to  Federal  Constitution,  as  te  telegiaoM  to  bo 
deliv(>red  without  the  Stat*. 

We«(sm  Union  Tel.  Co,  t.  lyier  (V«,) 

Western  Union  Tel.  Co.  ».  Bates  (Oa.) 1OT,i 

Western  Union  Tel.  Co.  ▼.  James  (Oa.) TO*,  i 
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SUtuta  {KDvidtnc  thAt  atipulatlon  in  oontraoto  Umitbic 
time  to  praaent  oUim  are  unreaaon&bla  &iid  void,  beU  not 
■Boonrtitatfonal. 

Weatera  UdIoii  Tel.  Co.  v.  Jobe(Tex.) 9M 

itof7  nm^Ugmaom.    (See  Non,  p.  SSO.) 
Iililiiwiiii  of  telegtMn  held  mot  guilty  of  as  matter  of  law  la 
aottDg  upon  Eoistaka  is  reading  telegram  aa  deliTered  t* 
Un. 

Tobin  T.  W.  U.  Tel.  Co.  (Pa.) »» 

Vlieti  either  erf  two  oouraea  ia  dangerous,  to  pursue  either  ia 
not  contributor;  negligenoe  so  long  as  all  necesaar;  and 
prudent  eare  in  proportion  to  the  danger  is  exeroiaed. 
Kule  applied  to  case  of  party  going  upon  root  to  repair  it 
being  injured  bj  electric  wire  which  ha  went  usdw 
instead  of  over,  and  was  injnred  by  shock. 

Caementa  T.  Louisiana  Eleo.   U.  Co.  (Ia) M 

for  peraona  imperiled  by  sudden  starting  of  electric  street 
oar  to  jump  aft«r  car  starts,  is  not,  if  person  of  ordituuT 
prudence  would  have  done  the  aame. 

Piper  T.  Minneapolis  St.  Rj.  Co.  (Hinn.) tft,  note. 

MMd  not,  mt  natter  of  tew,  in  titctrie  ttrett  car  aeefttaal 
eata: 
Tv  board  car  in  motion. 

Centnl  PaM.  »y.  Co.  v.  Bose  (Ky.) 4W 

attaena  9t.  Ry.  Co.  t.  Spahr  (Ind.) ;..         416 

Gorlinr.WHt  End  St.  I^.  Co.  (Haas.) 406 

To  ride  on  running  board,  under  given  oiroumstanoea. 

Cogaw^l  T.  West  St.,  *o.  By,  Co.  (Wash.) <U 

Elliott  V.  NewpOTt  St.  By.  Co.  (R.  L) «4» 

To  attempt  to  board  car  by  front  platform. 

PfeSerT.  Buffalo  Ry.  Co,(N.  Y.). 489 

To  stand  on  platform. 

Marion  St.  Ry.  Co.  t.  Shaffer,  (lad.) «■ 

To  pass  from  one  car  to  another  when  in  motion,  the  naalk 
being  injury  from  electric  shook. 

Buri)  T.  Douglas  Co.  St.  Ry.  Co.  (Wis.) Sa» 

With  hands  impeded,  to  attempt  to  boud  car  befwe  oom- 
pMely  stepped. 

WittoT.  AttantaConscri.  St.  Ry.  Co.  (CJa.) 4BS,  Bote 

Here  failure  to  look  before  gMSg  on  track. 

Benjamin  T.  Hoiyoke  St.  Ry.  Co.  (Mass.) IIT 

To  drive  OM  narrow  qwoe  beside  bnwA  of  elsotrio  atiMt  nil- 

Otbbons  V.  Wilkesharre.  *o.  By.  Co.  (Pa.) tti.aa^ 


INDEX. 8W 

FAOl. 

BoTBT  ▼.  St.  Fftnl  Cit7  ^- 0«.  (Mian.) Ml 

HuM7  T.  Plttobnrg,  Ac  Co.  (P*.} M.nato. 

Bdd  tob€,tu  matttr  of  taw. 

JoUet  SL  Rf.  Ox  T.  Doggui  (HI) iOO 

Xto  Toluntsrilr  Mid  ttnaeoeMarily  Btond  upon  itepa  «C  deotrio 
ow  ronning  six  mile!>  — '  hooi. 

l^nner  T.  Buffalo  B  .  Cob  (N.  T.]. MT 

To  go  upon  tnok  of  eleotria  rmilway,  without  looUBf  for 
osn. 

Osntnl  Pmb.  R7.  Co.  v.  Chatt«noii  (Kj.) M 

Christ«nMii  V.  Union  Tnmk  Line  (Wa^). M7,  aota. 

Hane^  t.  Pittsburg,  dCo.  Tnotioa  Co.  ff>a.). HT,  Mto. 

To  oron  track  in  middle  of  blook,  without  preoaution. 

Davidson  t.  Denver  Tramway  Company  (Ccd.), tM 

To  fo  upon  track,  having  approached  It  Mated  m  tax  back 
in  ooTered  wagon  as  to  be  unable  |to  see  approaohlng  oar 
or  hear  tia  gong. 

Boerthv.  West  Side  R.  Co.  (Wia.) CM 

To  leave  unguarded  team  on  track. 

Gilmorev.  Federal  St.,  AaRy.Oo.  (Pa.) 4W 

Winterv.  Federal  St.,  fto.  By.  Co.  (Fa.) 4M 

Looking  and  liitemng  rule. 

*>r"**  ^  "^7  limited  aenee  aa  to  electrie  lailwaya. 

Davidson  V.  Denver  Tramway  Co.  (Col.). tU 

DoM  not  ^>pl7,  ao  as  to  require  looking  both  waya. 

ShM  V.  St.  Paul  tS^  Ry.  Co.  (Hinn.) M 

Applies  in  a  measure ;  must  look,  and  if  ubstnictioB  must 
Uaten. 

EhrismaDT.  St.  Paul  City  Ry.  Co.  rUinn.) 4M 

UuBt  look,  but  not  beyond  distance  within  which  vehicles 
moving  at  lawful  speed  would  endanger  him.  If  obetruo- 
tion  prevent  looking,  should  wait  until  he  can  see. 

Newark,  &o.  Ry.  Co.  v.  Blook  (N.  J.) mi 

Not  coDtributory  negligence  to  neither  look  tiorliaten  beforo 
going  upon  track,  unless  those  in  charge  of  the  oar  knew 
or  should  have  known  of  the  |)eril  in  time  to  prevent  tho 
accident. 

Hickman  v.  Union  Depot  By.  Co.  (Mo.) 4U 

To  listen  alone  w'ithout  looloBg,  when  looking  woold  hav* 
Avoided  the  injury,  will  bar  reoevery. 

Canon  ▼.Federal  St.,  &c  By.  Ca.  (^.) ..„.  479 
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MTTioes  are  renioto  uid  apeoial  and  Mnnot  be  Moovand 
unless  speolally  pleaded. 

MoodT.  W.  U.  Tel.  Ga.  (8.  C.) ni,  Mto. 

la  order  to  reooTer  special  daniaj^e^  they  muat  be  pleaded. 

AohMon  T.  Western  Union  Tel.  Co.  (Cal.) MS,  nai*. 

In  abnence  of  wilful  misconJuct  or  gross  negli^fnce,  coin- 
panf  at  most  cliargeable  with  coet  of  sending  unrepeated 


Riley  t.  W.  U.  Tel.  Co.  (N.  Y.) 

Company  held  chargeable  with  cost  of  neoond  i 
caused  by  delay  of  firat. 

Weatern  Union  Tel.  Co.  v,  Jobe(Tes.> W* 

Damages  cannot  be  apportioned  between  connecting  oom- 
panies  sued  jointly. 

Western  Union  Tel,  Co.  t.  Phillips  (Tex.). 8«,  Mttt. 

In  case  of  loss  caused  by  erroneous  transmiMioa  of  telegram 
stating  market  value,  damages  are  ditforeaoe  bettreen 
anttual  state  of  market  and  t«rms  of  mowgw.  but  not 
exceeding  actual  loss. 

HoUisv.  W.  U.  Tel.  Co.  (Oa.) 708,  note. 

Whpre  result  of  iiicoiTect  trsnsniissiau  was  sale  of  Btook  at 
market  value,  damages  limited  to  cost  of  message,  though 
price  of  stock  icioreased 'shortly  after. 

Hughes  V.  W.U.Tel.  Co.  (N.  C.) 780,  oot«. 

Western  Union  Tel.  Co.  v,  Evans  (Tex.) f08,  noM. 

Damages  based  on  difference  between  market  vnhie  at  tima 
m&><aage  should  have  been  delivered  and  that  at  ri'iis.)n»bU 
time  after  discovery  of  omission  to  transmit  te^'gram  cou- 
oeming  prioe  of  wool,  held  proper. 

Western  Union  Tel.  Co.  t.  Hainan  (Tes.). 8M.  note. 

Where  result  of  delay  was  Ions  of  opportunity  to  sell  prop- 
erty having  no  murket  value,  measure  of  damages  is  dif- 
ference between  lost  olTerand  price  actually  obtained  by 
reasonable  effort,  together  with  expenaes  and  intoient. 

Herron  v.  W,  U,  Tel   Co.  (Iowa) m 

Company  liable  only  for  damages  which  may  be  prefnimad 
to  have  been  within  o'intemplation  of  parties  when  meeaiiita 
presented  for  transmission. 

Western  Union  Tel,  Oo.  t.  Comwell  {Ci>l.) ■*'.  nota. 

9400  held  not  exceMive,  in  action  where  result  of  default 
was  failure  of  addresaoe  to  ilslt  his  dying  mot  1ier. 

Weatara  Union  Tel,  Co,  v.  Nawhouw  (tnd.) T81.  net*. 

^,000  lield  not  exoaariT*  for  mental  dlstrea  of  plaldtilTa 
wtfe. 

Weit*™  tTnfoB  Tel.  Co.  ».  Chrter n"--!.! »»<",  noU 
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«l,BMluld  not  sxoMin  fee  raentel  dlMi^mto  hnlh«  ot 
peraoB  whoae  fatal  illneai  wsa  umounced. 

Western  XTnion  T«l.  Co.  r.  Zftne(T«x.) RS,  adiB 

9t,7n  beld  exoeedTe  for  mental  injuiy  to  Mm  lor  dalaj  ti 
tetagnun  atmouoomg  Cather'a  illneaa. 

Western  Dnion  Tel.  Co.  t.  Finer  (Tex.) 8M.  ■it*^ 

|S,000  held  ezoeosive  for  datkr  o(  nunage  amuMUunng  filBMK 
olaon. 

Western  UnkmTeL  GOk  t.  Brown  (Tex.) KM,  nata. 

DnllvevT  of  t«top«B, 

Arkanaaa  statute  relating  to  transminlon  ot  tdegnm  does 
not  impose  penalty  for  failure  to  dallTer  after  teansnia- 
aion. 

Brooks  T.  W.  U.  Tel.  Co.  (Ark.) «■ 

Diaekanva  of  eoatonta   of  t«I«sr*m.     ^ee    "Admitaioiu, 
dadoraMoM  and  actt  of  agenU,  ^te.) 


Oontraotof  parent  with  local  telephone  oompanj,  prorldlnc 
for  diam^mination  in  favor  of  or  against  certain  telegr^h 
flompaniM,  held  void. 

Delaware  *  Att.  Tel.  ft  Teleph.  Go.  t.  State,  ex  ttL 
PostalTel.  CabIeCo.(TT.a) 

r    of    alaetria    atreat    raJlwKr  eoatvaolaa     t»     tlMlf 
Maancera.    (9ee  Notes,  pp.  841.  Ml.) 
Boond  to  greater  diligenoe  than  ever  attended  tho  nae  tt 
horse  can. 

Cogswell  v.  West  Bnd,  ftc  Eleo.  R7.  Co.  (Wash.)..,. 

Bonnd  to  use  extraordinary  oare  to  proteot  passengers  fto^ 

DuTer  Tramway  Go.  T.  Beid  (CoL) 

Omdaoto'  not  hound,  in  ahoenoe  of  special  danger,  to  asist 
able  bodied  pataengenin  alighting. 

James  T.  Dulutb  St.  Ry.  Ca  (Minn.) 4<tt,n 

OviiBioD  to  use  barrier,  when  oar  provided  with  it,  and  Us 
we  oustomary,  ia  invitation  to  passengen  to  board  and 
alight  on  side  next  to  parallel  track. 

Qaflney  V.  Brooklyn  City  By.  Ca  (N.  T.) 

(^iiHmi  of  negligence  in  fl™il*r  case,  held  proper  toi  jury. 

AngsaU  Baiiway  Co.  v.  Olover  (Ga.). 

6taB^any  havfnc  maans  at  learaing  tiiat  electricity  is  eeoa^ 
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ing  from  motor  c»r  to  trailer,  kold  ah&T^^Ue  wjtii  ksowl- 
•dge  that  plBtform  T«ils  ti»b)e  to  become  charged. 

B»rt».  Douglas  Conrntj  St.  By.  Co,  (Ww.) 

nkot  of  sfaock  by  contaot  with  car  prima  fade,  if  not  tioB' 
riarive,  proof  of  negligence. 

Deover  Tramway  Co.  v.  Reid  (Cot.) 

Vo  suddenly  start  a  car  while  paesenger  in  act  of  boarding  ia 
OBgligence. 

Central  Pass.  Ry.  Co.  t.  Rose  (Ky.) 

JolietSt.  Ky.  Co.  t.  Duggan  (Dl.) 

Pf«ffer  T.  Buffalo  Ry.  Co.  (N.  Y.) 

Dnty  of  those  in  ofaarge  of  car.  wlicn  stopped  at  atation,  to 
wait  until  all  persons  desiring  to  board  can  do  so  safely ; 
Hda  duty  not  limited  to  waiting  for  person  who  hails  car. 

JolietSt.  Ry.  Co.  v.  Duggan  (111.) 

Kot  negligAnce  to  itart  ear  after  waiting  reasonable  time  at 
station,  the  conductor  having  no  notice  of  intent  of  a 
passenger  to  alight. 

Augusta  St.  Ry.  Co.  t.  Glover  (Ga.).... 

Gilbert  t.  West  End  St.  By.  Co.  (Mass.) 

Kot  responsible  for  injury  to  passenger  alighting  at  plao* 
where  oat  stops  because  of  obstruction  on  traok,  inabseno* 
W  knowledge  by  conductor  of  passenger's  ifit«nti<Mt  to 
alight  there. 

Augusta  St.  Ry.  C«.  v.  aioverfO*.) 

Company  liable  for  injury  to  passenger  by  collision  due  to 
■agligeaoe  of  motonnan. 

Smm  T.  SeatUe,  &C.  Ry.  C».  (Warii.) 

Person  ceases  to  be  passenger  when  he  steps  from  the  oar. 
Creamer  T.  West  End  St.  By.  Co.  (Mass.) 

Ir  af  slMelrle   >tr«>t  rkllw^r   eaBpjuilea  to   travelers 
pon  hickwkya.    (See  Nona,  pp.  G46.  56».) 

Electric  street  railway  has  only  aasement  in  street,  in  ooi^ 
noa  with  traveling  publio. 

Benjamin  V.  Holyoke  St.  Ry.  Co,,(Ha8e.) 

Rascberv.  Bast  Detroit,  Ac,  Ry.  Co.,  (Mich.) 

lh*ugh  its  rights  are  in  some  respecta  superior. 

Oilmore  ».  Federal  St.,  ftc,  Ry.  Co.,  (Pa.) 

J4  plaoee  other  than  street  crossings  it  has  paramount  but 
■et  eiclusiye  right  of  way. 

Bemhard  v.  Rochester  Ry.  Co.,  (N.  T.) 

Ha  right  approximates  that  of  exclusive  use. 

Davidson  V.  Denver  Tramway  Co.,  (Col.). 
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Following  acts  or  omisRions  held  neglig^ont : 
Failure  to  ring  bell  when  approaching  croming. 

Hickman  ▼.  Union  Depot  R.  Co.  (Mo.) 463 

To  move  car  suddenly  and  collide  with  wagon. 

Piper  V.  Pueblo  City  Ry.  Co.  (Col.) 642 

To  continue  at  full  speed  sounding  gong  when  nearing 
frightened  horse  driven  by  a  woman. 

Benjamin  ▼.  Holyoke  St.  Ry.  Co.  (Mass.) §17 

To  run  down  and  kill  dog,  making  no  attempt  to  stop  car. 

Meisch  t.  Rochester  Ry.  Co.  (N.  T.) •••         CM 

To  run  at  dangerous  speed. 

Newark  Passenger  Ry.  Go.  t.  Block  (N.  J.) 623 

Or  faster  than  allowed  by  onli  nance. 

Hickman  t.  Union  Depot  R.  Co.  (Mo.) 463 

To  run  in  dark  night  through  narrow  and  unlighted  alley, 
so  fast  that  car  cannot  be  stopped  within  distance  lighted 
by  headlight. 

Oilmore  ▼.  Federal  St..  Ac.  Ry.  Co.  (Pa.) 490 

To  run  at  liigli  speed  through  cut  made  by  company  and  be- 
tween piles  of  dirt  placed  by  it. 

Greeley  v.  Federal  St.,  Ac.  Ry.  Co.  ^Pa.) 492 

To  run  at  high  speed  in  narrow  and  busy  street,  on  steep 
grade,  where  view  obstructed,  with  insufficient  signal. 

Shea  V.  St.  Paul  City  Ry.  Co.  (Minn.) 481 

To  run  at  high  speed  OTer  crossing  in  much  traveled  streel 
not  on  lookout  or  having  car  under  control. 

Watson  V.  Minneapolis  St.  Ry.  Co.  (Minn.) 610 

To  run  fifteen  to  twenty-five  miles  an  hour,  jury  may  find 
negligence. 

Boyer  v.  St.  Paul  City  Ry.  Ck>.  (Minn.) 614 

^mtj'  of  telegraph  comp»niea  to  their  customers  and  the 
public. 

Legal  status  of  telegraph  company  is  practically  (that  of 
common  carrier  of  intelligence  for  hire :  bound  tocorreotlj 
and  promptly  transmit  and  deliver  messages  entrusted  to 
it,  and  cannot  by  contract  relieve  itself,  in  whole  or  in 
part,  from  liability  for  injury  or  loss  resulting  from  itt 
own  negligence. 

Pacific  Trt.  (>).  T.  Underwood  (Neb.) 7i2 

By  statute  in  South  Dakota  ia  a  common  carrier. 

Kirby  v.  W.  U.Tel.  Co.  (3.  D.) 786 

Cannot  excuse  itaelf  freon  statutoty  penalty  by  fact  that 
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nndvT  retssed  to  preaent  tel^nm  upon  blank  ocmtainin^ 
tftpulations  UmitiUK  liftbility. 

Kirby  ▼.  W.  U.  Tel.  C«.  (8.  D.) 7W 

Where  wldreaaee  Utm  hejoni  free  deliTMy  limit,  ootnptaij 
boond  to  aotitj  sender  of  mdditiooal  ohug». 

AnderwinT.  W.U.Tel.  Co.  (Tex.) 806.  noli. 

Compfto^  Bot  liable  in  oaae  of  verbftl  oontraot  with  sendw 
Ui&t  me— ge  need  not  be  delivered  during  the  night. 

WeHem  Onion  Tel.  Co.  V.  Wingate  (Tex)) HI,  Mttw 

CMinot  be  charged  with  negligenoe  due  to  enplograDtot  of 
incompetent  agents  without  proof  of  their  preTions  negU* 

Weatera  Union  Tel.  Co.  T.  Karr  (Tex.) 811.  Boto. 

Immaterial  earor  in  telegram  ss  presented  will  not  exooae 
delay  in  tranmnlsriMi. 

Western  Union  Tel.  Co.  *.  Zane  (Tex.) 8IS,  notSw 

Company  o&nnot  ezouse  itself  for  Cailnre  to  transmit  me^ 
sage  on  ground  that  it  had  no  office  at  plaoe  of  deetination ; 
or  that  telegram  not  written  on  regular  blank ;  k  that  it 
attempted  to  transmit  message  by  telephone. 

Weetem  Union  Tel.  Oct.  Jones  (Miss.) 1W 

Company  cetopped,  by  informing  sender  that  it  had  line  t* 
point  of  destination,  fromaTailingiteelf  of  olanse in  blank 
that  as  to  oonneoting  companies  it  was  agent  of  sender, 
and  cannot  assert  that  it  had  no  sooh  line  aad  office. 

Weetem  Uni<»  Tel.  Co.  t.  Stratemeier  (Ind.) 7*>,  «««■, 

Having  received  telegram  to  be  forwarded,  a»d  reoeired 
pay  therefor,  is  itself  liable  for  delay,  and  is  not  a  mere 
•gent  of  the  other  company. 

Bmithv.  W.  U.TeL  Co.{Tex.) 807,  *ot«. 

Company  leoeiving  message  for  transmissioB  beyond  its  owb 
line,  and  received  full  pay  thecefor,  withont  contract 
limiting  liability,  is  bound  to  sand  the  msaaage  to  its  desti- 
nation and  deliver  it. 

Weetem  Union  Tel.  Co.  v.  Shumate  (T«z.) 809,  aate. 

Company  not  bound  to  deliver  menage  hy  qieoial  messenger 
or  at  extra  expenee,  at  plaoe  three  miles  frem  terminal 
office  and  beyond  Area  delivery  lissit. 

Western  UntM*  Tel.  Co.  V.  Taylw  (Tex.). 810,Bota. 

Mot  exouaed  for  failure  to  send  meaMtge  annooncing  death 
by  fact  that  terminal  office  dosed  for  the  night,  whieh 
operator  knew  bnt  did  not  tell  sender. 

Western  Union  TeL  Co.  v,  BnuwCTax.) 0OS,  m«^ 
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FAOB, 
Chnnot  be  excused  for  unreasooable  delay  by  fact  tliat  it 
had  to  surrender  wires  to  railroad  company  for  purpoee  <f 
AuectiDg  traiiiH. 

Western  Union  Ttl.  Co,  v.  Jobe  (Te«.) 78B 


Where  failure  to  transmit  t«tegriiin  due  to  long  Btandlng; 
want  of  repair  apjiuratus,  verdict  for  defendant  held  prop- 
erly refused. 

Weet*m  Union  Tel,  Co.  v.  Merrill  (Tei.) 810,  note. 

b%ttiry  held  inauEBcient  to  discharge  company  from  liabillly 
iir  taihire  to  deliver  telegram  to  addressee. 

Berron  v.  W,  U.Tel.  Co.  (Iowa) 731 

Western  Union  Tel.  Co.  v.  Carter  (Tei.) 809,  not«. 

Western  Umion  Tel.  Co.  v.  Newliouse  (Ind.) 73!,  note. 

flMniwiay  held  gwH^  of  gross  negltgenoe  for  failure  to  tend 
Me^f^age  summraing  physic  Jan. 

Wastcrn  Umim  Tel.  Co.  v.  Stevens  (Tex.) 800,  note. 

Facta  held  auSeient  to  overcome  prima  facie  proof  of  neg- 
ligenoe  due  to  fact  of  long  delay  in  transmieeion. 

Smitkr.  W.  U.  Tel.  Oo.  (Mo.) 761,  not*. 

Circuiiistaacea  held  inconsistent  with  degree  of  eare  re- 

Fwlurn  to  4elirer  untJlMonday  evening,  telegram  presented 
ou  Sund«y  summonmg  attorney  to  court  Monday  mom- 
tag. 

W«rt«n  U«ion  TeL  Ce.  v.  McLanrin  {Miss.) 74a,  aota. 

AeTay  f«r  twenty-seven  hours  of  telegram  calling  wife  to 
attr'od  sick  husband,  dLntance  ef  eighty  miles. 

Western  Union  Tel.  Co.  v.  Clark  (Tex.) 811,  noWL 

Dekuf  of  telegram  ordering  ootBn.fer  sixteeM  hours. 

Western  Unitm  Tel.  Co.  ».  Carter  (Tex.) 800,  nota. 


SUetris  Upht  a,Dd  eleetplc  Ilsht  evKpaalea.     (Sm  also  oaeel 

te  "  General  Note,"  p.  8M.) 

Ap^ianoes  oonstitute  new  burden  in  streets. 

Haverford  Elec.  Lt.  Co.  v.  Hart  (Fa.). 

Oectipaacy  «f  streets  adveree  to  and  not  for  benefit  of  traveW 
ing  public. 

Miinongahela  T.  Monoa.  Elec.  Lt.  Co.  (Pa.) 

Btatut-e  forbidding  erection  of  electric  light  wirae  in  streets 
without  consent  of  municipal  authorities  cannot  be  evaded 
(I)  by  use  of  wires  laid  without  license  by  a  predeijessor; 


legislature  has  power  to  authorise  municipal  corporations 
to  mnnufBCture  and  supply  electricity  for  lighting,  both 
public  and  private.  ~ 

Linn  V,  Cbfunberaburg  (Pa.) U1 

Cnwfordsville  T.  Braden(Ind.) 046,  note. 

Coitlrn. 

Spauldingr.  Peabodr  (Mass.) S48,  note. 

See  also  upon  this  subject, 

Rushville  Gae  Co.  v.  Buahville  (Ind.) #48,  note. 

Rockebrandt  v.  Madison  (Ind.). MS,  note. 

Failure  to  have  "splicee"  on  wires  perfeotly  inanlatod  m 
required  bj  ordinance,  is  negligence. 

Clementa  r.  Louisiana  Eleo.  Lt.  Co.  (Ia.) *         IBl 


SUetfIs  rallw^r*  *■'  r«Jlw»r  «od>iMLBt«a.     (See  "  Duff  > 
fataenger* ;"  "  DtOf  to  Travelers  "    See  HoTi,  p.  249.) 

ICaintenanoa  of  line  in  street  imposes  no  new  burden. 

DeanT.  Ann  Arbor  St.  lHj.  Co.  (Mich.) 

Fox  T.  Catharine,  Ac.  Rj,  Co.  (Fa.) 

Oillett  T.  Chester,  Ac,  Bj.  Co.  (Pa.) 

Eoc^T.  North  Ave.  Rjr.  Go.  (Md.) 

Sellsv.  Columbus  St.  By.  Co.  (Ohio.). 

Haintenanca  of  single  wire  twenty  feat  aboT*  sideMrslk  Im- 
foees  no  new  burden. 

Pateraon  B7.  Co.  t.  Orundy  (N.  J.) 

Cannot  use  entire  width  of  street  in  disregard  of  abnttoc^ 
Msement  of  acoess. 

Block  V.  Salt  Lake  City  Rapid  Trans.  Co.  (Utah)...^ 

Vm  of  street  by  is  for  ordinary  purpose  of  trareL 

Central  Pa.  Telepb.  &  Supply  Co.  t.  WiikeabartA.  &•. 

Ry.  Co.  (Pa) 

Cumberland  Tal.  A  Teleph.  Co.  v.  United  Eleo.  By. 
Co.  (Tenn.) 

Mght  to  permit  operation  of  electric  railway,  being  to 
purpose  of  public  travel,  is  within  police  power  of  city  ot 
Mew  Orleans. 

Canal,  Ac.  R.  Co.  v.  CresoentCityE.  Co.  at  aL  (Lajk... 

II1H1.I11  trdley  overhead  system  not  Bulsance. 

Hudson  Biver  Telepb.  Co.  v.  WatecvlietT.  *B.  B.Otk 
(N.V.) 
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Few  York  statute  u  to  iBteneeting  railroada  baM  to  apply 
to  croaaing  of  iteam  railroad  by  electric  railway. 

Fori  Richmond,  ftc,  Elec.  R.  Co.  y.  SMten  Mmi.  ft«. 

Bj.Cu.  (N.  y.) in 

Statute  permitting  railway  to  croas  at«am  railroad  at  grada 
held  nut  unuonstitutional  for  failure  t«  provide  far  com- 
pensation. 

Delaware,  L.  *  W.  B.  Co.  t.  WUksabarre,  *c.  Bf. 

Co.  {P».x am 

Bight  to  oroM  Bteam  railroadi  at  grade  subjeot  to  power  of 
court.  Injunction  restraining  grade  arouing  made  per- 
maDent. 

Pennsylvania  R.  B.  Co.  t.  Draddock  Elec.  By.  Co. 
(Pa.)  M9,  not*. 

Eight  to  cross  steam  railway  assumed,  and  that  only  powar 
of  court  was  to  regulate. 

Pennsylvania  B.  B.  Co.  v.  Suburban  Rap.  Tiana.  Cs. 

(Pa.) aSO,  Bote. 

See  also  Du  Bois  Traction,  &c.  C«.  t.  Buffalo,  dfco.  By. 

Co.  (Pa,) 889,  not*. 

Company  having  conceded  right  to  use  single  trolley  system 
liable  for  injury  only  when  caused  by  its  negligenoe. 

Albany  ».  WatervUel.  etc.  R.  Co.  (N.  Y.) MI 

Fact  of  legislative  authority  to  use  overhead  trolley  syitem 
and  location  of  poles  under  municipal  direction,  doee  not 
absolve  company  from  liability  for  negligenea  in  main* 
taining  poles. 

Cleveland  T.  Bangor  St.  Ry.  (He.) 8M 

Company  held  responsible  for  loss  of  horse  killed  bj  aleotria 
current  csueed  by  contact  with  telephone  wire  broken 
by  trolley  pole  and  charged  by  contact  with  trolley  wiro 

Kankakee  Elec.  By.  Co   v.  Whittemore  (IB.) M% 

net  thRt  iron  ear  usedtoattHchguy  to  trolley,  to  keep  latter 
in  position arouadacurve,  br»ke,  helrfprtni«/acieeTidenc« 
of  negligence  of  company. 

Dggl»  T.  Weet  End  St.  By.  Ca.  (Mass.) tSO 


■Ustrle  ahoek.  U^nrlaa  hj. 

An  electric  street  railway  compatir  having  the  meaiu  aC 
MCertaining  that  eltctrioity  is    cBoaping    from   the  map 
TOL.   iV— 66. 


coTer  af^inst  elpt^tric  railway  companj  for  injuriea  nu> 
tallied  by  shonk  due  to  crossed  wires. 

Augusta  Ky.  Co.  t.  Andrew*  (Oa.) 178 

QueHtii"'»  ot  burden  of  proof  and  aoiitributory  nBgligence. 

CkmenU  v.  Louiaiana  Klec.  iA,  Co.  (Ia.} 8Sl 

BaJnant  domnln. 

Under  statute  autlmrWri  •;  telfRTiipTi  companlM  to  ronititJiim 
lines  "  along  and  parallel  to  "  milroads,  they  oannot  con- 
demn right  of  way  along  and  upon  that  nf  a  railroad. 

Postal  Tel.  edible  Co.  t.  Sorfolk.  &c.  R.  Co.  (Va.) US 

The  operation  of  an  electric  li^ht  plnnt  is  a  manufacturing 
purpose  within  the  meaning  of  Colorado  Slnta  Conatitu- 
tior ,  and  bo  not  excluded  from  right  of  eminent  domain. 

lambom  T.  Bell  (Col.) fiTS 

■wplajras  of  electric  eompanlefl,  iBJarlaa  tit. 

In  action  for  dpMth  of  eni|iloye  of  telegraph  company  klUad 
by  breaking  of  cross  arm  on  pole,  held  that  no  cause  of 
actinn  accrued,  the  cause  of  death  being  an  assumed  risk. 

Flood  v.  W.  U.  Tel.  Co.  (N.  Y.) 4M 

In  action  by  widow  of  lineman  to  recover  damages  for  death 
of  her  husband  by  falling  from  telegraph  pole,  complaint 
beld  good  on  demurrer. 

Western  Union  Tel,  Co.  t,  Jenkins  (Ga.) 4DS,  note. 

In  action  for  dcnth  of  motorman  thrown  from  car  when  it 
"  bucked,"  held  sufficient  evidence  to  warrant  verdict  for 
plaintiff. 

B«ai'dsley  t.  Minneapolis  .St.  Ry.  Co.  (Hinn.) 405,  notat 

In  action  for  Injury  to  conductor  on  electric  railway,  held 
■TTortosubmitto  the  jury  question  of  defendant's  responai* 
bility  for  not  providing  rcsifilance  coil,  it  not  appearing 
that  such  devici^  wax  then  known, 

Luiimei  V.  tit,  I'aullty,  Co.  (Mion.) 405,  note- 

Bvldane*. 

An  expert  witness  having  tesiirit'd  that  electricity  oouM 
not  be  traiismitti'J  from  a  motor  ijar  to  a  trailer  in  suffl- 
frient  quantities  to  injure  a  person,  held  competent  OB 
CToes-eiami nation  to  ask  him  if  titer*  were  sot  blistera, 
oaused  by  escape  of  electricity  from  trail  can,  upon 
•attain  metal  railingB  of  all  the  can  of  tha  oompaay. 

Denvar  Tramway  Co.  t.  Reid  (Col.) nt 
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TeBtimonj  that  no  other  penons  getting  on  ot  off  theaune 
OftT  at  abont  the  same  time  plaintiff  was  injured  by 
electric  shook,  were  injored  in  the  lame  waj,  held  properly 
rejected. 

Denver  Tramway  Co.  T.B«id(C(d.)  •••••••• • 

FtMt  that  paeeenger  killed  hj  electric  car  on  track  parallel 
to  that  from  which  he  had  just  alighted,  had  never  befora 
ridden  upon  electric  car,  held  admissible  for  purpose  of 
•Kpbiining  caose  of  failure  to  alight  in  safety. 

Augusta Rj.  Co.T.  Glover  (Ga.) ••••• » 

Canduotor,  for  two  months,  ef  electric  street  car,  held  com- 
petent to  testify  within  what  distance  such  a  oar,  going  aA 
specified  rate  of  speed,  can  be  stopped. 

Watson  ▼.  Minneapolis  St.  Rj.  Co.  (Minn.) •  •  • 

In  action  under  Georgia  Telegraph  Statute,  message  delivered 
from  terminal  office  may  be  introduced  without  produo* 
lag  that  presented  for  transmission  or  proving  its  loss. 

Westam  Union  Tel.  Co.  v.  Bates Itl* 

In  action  for  delay  in  delivering  telegram,  evidence  that 
plaintiff  sent  another  message  two  days  later,  which  was 
not  delivered,  held  admissible. 

Xvidence  of  declarations  by  messenger  as  to  inability  to  find 
addressee,  held  admissible  against  company. 

Western  Union  Tel.  Co.  t.  Bennett(Tez.) 801, 

In  action  based  on  delay  of  telegram  written  upon  blank 
paper,  held  incompetent  for  company  to  prove  regulation 
requiring  messages  to  be  written  on  or  attached  to  Uanl^ 
and  instructing  its  agents  to  same  effect. 

Western  Union  TeL  Co.  t.  Arwine  (Tez«).  ••••••       SIO9 


■■aliialTa  prlTlleKa. 

Cannot  be  granted  ever  a  street  for  continued  use  of  aoj 
particular  kind  of  oonveyanoe  or  motor. 

Oanal,  &c.  R.  Co.  v.  Crescent  City  R.  Go.  et  al.  (La.)  ••  It 

Contract  of  lailroad  company,  granting  telegraph  company 
right  to  use  its  right  of  way  and  agreeing  not  to  graaft 
such  right  to  another  telegraph  company,  held  to  vest  no 
such  exclusive  interest  in  the  telegraph  company  in  tha 
railroad  right  of  way  as  to  entitle  it  to  an  injunction 
against  construction  of  another  telegraph  line  thereon. 
Also  held  that  if  it  did  grant  such  exclusive  right  the  grant 
would  be  ultra  tHres  and  void. 

Pacific  Post.  Tel.  Cable  Co.  v.  W.  U.  Tel.  Co.  (U.  S.). ..        Ml 


___^ INDEX.  ssg 

FraM-dcllT-erjr  Ifmit. 

Telegraph  compatif  not  bound  to  deliTermenBge  bj  spAaU 
messenger,  or  at  extra  expense,  at  place  beyoad. 

Western  Union  Tel.  Co,  y.  Taylor  (Tex.). SII),iiota. 

When  addressee   Uvea   beyond,  company   bound  to   notify 
sender  of  additional  charge. 

Anderson  v.  W.  U.  Tel.  Co.  (Tex.) 800,  note. 

What  of  residence  beyond  will  not  excuM  failure  to  deliTer 
to  addressee  when  he  called  at  terminal  office. 

Western  Union  TeL  Co.  t.  MansAald  [Ga.) 706,  note. 


ttvvvKi*  toIorrHipk  Btatnte.      (For  statute,  aa  atneuded  is 
ins,  aluo  repeal,  see  "  Genera;  Note,"  page  861.) 

Must  be  fltrictly  construed.  Addressee  cannot  recover  in 
absence  of  prepayment  or  tender  of  ohargea. 

Langley  V.  W.  U.  Tel.  Co  (Ga.) 705,  not*. 

Does  not  accrue  for  failure  to  transmit  Sunday  telegram. 

Wettern  Union  Tel.  Co.  v.  Hutche3on(Qa.) 7M,  soUi 

Does  not  violate  intsrstate  oommerce  clause  of  Federal  Con- 
■tilution. 

Western  Union  Tel.  Co.  t.  Bates  (Ga.). 707,  not«. 

Western  Union  Tel,  Co.  v.  James  (Ga.) 705,  note. 

Act  of  1887  construed.  Addressee  being  non-resident,  did 
not  make  himself  resident  within  meaning  of  statute,  by 
gtTing  company  temporary  address. 

Weetom  Union  Tel.  Co.  t.  Timmona  (Ga.) 708,  not*. 

Fact  of  non-residence  of  addressee  witbin  city  or  within  ft 
mile  of  terminal  office  will  not  expmpt  company  from 
penalty  for  failure  to  deliver  to  addresHee  when  he  called 
for  message  at  terminal  oftice. 

Western  Union  Tel.  Co.  T.  Manafield  (G*.). 706,  notfc 

Penalty  for  default  in  tranemisaion  accrues  irrespectiTa  of 
raaidence  of  addressee. 

Horn  y.  W.  U.  Tel.  Co.  (Ga.) 705.  note 

Penalty  not  imposed  as  to  telegram  improperly  addressed. 

Western  Union  Tel.  Co.  v.  PatricJc  (Ga.) 707,  not«. 

Nor  for  misspelling  surname  of  sender. 

Western  Union  Tel.  Co.  t.  Rountree  (Ga.). 707,  not« 

Vol  upon  a  "  collect  "  message. 

Western  Union  Tel,  Co.  v.  Powea'  (Qa.). 707,  not«. 
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Mmj  be  imposed  upon  oonneoting  oompan j« 

ConyeniT.  Post  Tel.  Cable  Co.  (Qs.) •••••»       If^t 

Betum  of  money  paid  for  transmisBion  will  not  ezempi 

from  penalty. 

Western  Union  Tel.  Co.  t.  Moss  (Ga.) 791, 

Pleading  held  insufficient  in  action  for  penal^  and  dann 

ages. 
Qreenberg  t.  W.  U.  T^  Co.  (Ga.). W> 

B«f  lif  •aea.    Oee  <*  Du^  to  CfUBtamen,**  **  lAmiHmg  Litk' 

H*ll^r»ta  ar  aisht  Maaaas^a.   (Sea  '^  LimiMiigr  LUMiU^J^ 

h^iarrn  talag^raph  at»tat«» 

Bmaltj  oannot  be  imposed  for  disolosore  bj  employe  of 
pany,  of  contents  of  telegram. 

Western  Union  Tel.  Co.  v.  Bierhaus  (Ind.). •••••• 

Penalty  cannot  be  recovered  for  failure  to  deliTer ^., 

inadvertently  reoeived,  to  place  where  company  had  no 

office. 

PetersonT.  W.U.Tel.  Co.  (Ind.) m, 

bJvBetioa* 

At  instance  of  abbutting  owner  to  restrain  ereotton  of  tel^ 
phone  poles  with  municipal  authority,  denied. 

Hershfield  v.  Rocky  Mt.  BeU  Teleph.  Co.  (Hont.) : 

T^  restrain  erection  of  telegraph  line  until  payment  of  awaid 
by  selectmen  to  abutting  owner,  held  proparly  foftaaed. 
Bugg  ▼.  Ck>m.  Un.  TeL  0>.  (Vt.) 

At  suit  af  abutting  owner,  to  enjoin  oonstmotion  and  maiB- 
^^j^^^^  qI  alootrio  street  railway,  overhead  trolley  ^ystenit 

Iff  used. 

Buckner T.  Hart(U.  S.) • • •••••  tl 

Fox  v.  Catharine,  fto.  By.  Co.  (Pa.) 188 

Oillett  et  al.  V.  Chester,  Ac.  By.  Co.  (Pa.). 168 

Louisville  Bagging  Mfg.  Co.  v.  Cent.  Pftsa.  ^.  Oow 

(Ky.) Mi 

Beeves  ▼.  Phila.  Traction  Ca^  (Pa.) M 

Decree  dismissing  affirmed. 

Deanv.  Ann  Arbor  St.  By.  0>.  (Mich.).  ••••••••••••••         171 

g^f|w>y%  T.  Lebanon,  Aa  By.  Ca.  (P^).. ••« 
XbohT.  North  Ato.  By.  Co.  (Md.) 


INDEX 


TempoWT  injunction  vacsted. 

Sells  T.  ColnmbuE  St.  Rj.  Co.  (Ohio) 

To  raetrain  laying  ol  third  track  and  poles  for  electric  street 
Ekilway,  to  qtecial  injury  of  right  of  accev  of  abutting 

Block  r.  Bait  L^ke  City  Rapid  Trmna.  Co.  (Utah) 

At  mit  of  telegraph  oompanj  to  restrain  another  oomponj 
bom  maiDt«nanc«  of  line  upon  railroad  right  of  waf , 
4«iied. 

P»cifio  Pgst.  Tel.  Cable  Co.  ».  W.V.TtLCo.  (U.  8.}. 

To  ratrain  oni>  street  isilway  compsnj  from  using  track  of 
another,  denied. 

North  Bait.  Pass.  By.  Co.  v.  No.  Ave.  Ry.  Co.  (Md.).. . 
Canal.  &.c.  R.  Co.  v.  Creecent  City  R.  Co.  et  &1.  (Ia.). 

Tb  restnun  abutting  owner  from  interfering  with  telegraph 
poles,    erected   without    his  consent  or    compensatioo, 

Pwnflo  Port.  Tel.  Cable  Co.  T.  Irrine  (H.  8.). 

Vacated. 

HaTwford  EIeo.Lt  Co.  v.  Hart  (Pa.) 

At  suit  of  street  railway  company,  to  reatrain  abutting 
Qwoer  from  cutting  feed  wire,  refused. 

Paterwn  Ry,  Co.  T.  Grundy  (N.  J.) 

At  suit  of  licensee  of  company  having  municipal  a?thorit7 
to  place  p<dee  and  wires,  to  restrain  municipality  from 
Slitting  its  wires,  granted. 

Newman  t.  Arondala  (Ohio) •• 

At  Kiit  of  electric  light  oompcuiy  to  restrain  aootlMr  ooa^ 
pany  from  interference,  held  improperly  vacated. 

Consolidated  Elec  Lt.  Co.  t.  Peoples'  Eleo,  Lt.  *  Om 

Co.  (Ala.) 

Knlland  Eleo.  Lt.  Co.  t.  Marble  City  Elec.  Lt.  Co.  (Vt) 

At  auit  of  telephone  company  to  restrain  electric  lailw^ 
oompany  from  interference,  granted  in  p*rt  and  mfMeil 
bpart. 

Central  Pa.  Teleph.  &  Supply  Oo.  t.  WQkesfaam,  fta> 
Ry.  Co.{P».) 

Beld  improperly  granted. 

Hudson  River  Teleph.  Ca  t.  WaterrlMT.  *  &  B. 
Oo.  (N.  T.) 


1 
w^ntained  t»»  low,  lieM  thst  tel^hone  oomputj  •■< 
receiver  were  JMntiy  IWrfe  And  one  could  not  recover  ATar 
Ji^  the  other. 

Southweaterm  Tele^L  *  TeL  C*.  t.  Cnuik  (Tax.) 

■hct  tt>9t  HtVKmta  or  t4l4^IOa«  V^mpAnj  let  wire  UM  ki 
street,  by  which  hor»e  friKht^ned  and  driver  thrown  from 
wagon,  held  primii  facie  proof  uf  neijiiicence- 

Arkansaa Telopb.  Co.  v.  Rattt^ree  (Ark.) 401, 

Action  for  injuries  caused  b;  owner  of  building  cutting  gay 
wires  attached  thereto  and  aiusing  fall  of  telephone  ]>ole 
Uid  consequent  injuries.  Held  that  evidence  did  not  re- 
quire finding  that  fall  of  pole  was  due  to  maoner  in  wliioh 
guy  wiree  removed. 

Johnoon  t.  N.  W.   Teleph.  Exch.  Co.  (Minn.)  ....         401, 

.Injur;  caused  bj  falling  upon  telegraph  pole  Ijing  in  high- 
way.     Judgment  for  plaintiff  aHimied. 

FoHtal  Tel.  Cable  Co.  v.  Zopfi  (Tenn.) 

btarferenca  of  alectrlckl  mrrentst  Indnetlen  »n4eODdao- 
ttoa.    (See  Notbs.  pp.  306.  320.) 

Injunction  held  improperlj  dissolved  upon  denial  in  an<<vri-r 
to  complaint  of  one  electric  light  comptiny  in  artion  fnr 
permanent  injunction  restraining  company  subaequently 
in  streets  from  so  maintaining  its  appliances  as  to  interfere 
With  those  of  plaintiff. 

Consolidated  Eleo.  Lt.  Co.  v.  Peoples'  Eleo.  Lt.  ft  Gaa 
Co.  (Ala.) 

In  similar  case  complainant  held  entitled  to  perpetual  injuni^ 
tion. 

RuUand  Elec.  Lt.  Co.  v.  Marble  atjj  Elec.  Lt.  Co. 

(Vt.) 

Temporary  injunntian  to  restrain  interference  of  electrio 
railway  with  telephone  system  denied  na  to  conduotiom 
and  induction,  upon  defendant  giving  security  for  pay- 
Bent  of  dama^m  which  might  be  awarded  ;  but  gran  ie4 
W  to  actual  contact  of  wires,  it  appearing  that  it  could 
prevent  same  by  guard  wires. 

Central  Pa.  Teleph.  ft  Supply  Co.  t,  Wilkeebatre,  fto. 

Ry.  Co.  (Pa) 

ftijunctioD  at  suit  of  telephone  company  t«  restrain  aloctrio 
railway  company  from  interference  by  oonductio*  and 
induotien  held  improper,  upon  the  ground  Uut  latter 
being  proper  itreet  use  has  the  preference. 

SodsMt  River  Teleph.  Co.  t.  Watervliet,  T.  ft  R.  R.  Oik 
(U.TJ 
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tUndanius  granted  at  miit  of  t«leph<)ne  compaajr  to  cornpol 
plpi'lrir  nilws7  companj,  later  in  fielJ.  to  protect  MlephuiM 
liue  by  Kutrd  wirsB. 

Bttit«,  ex  rel.  Wisoonsin  Teieph.  Co.  t.  JkneaTiUu  St. 

By.  Co.  (Wi».) aM 

T«lpphone  company  having  adopted  meaaares  to  protect  it« 
Bj-stem  against  interrereuce  b;  electric  street  railwu;, 
allvwtHi  tij  rec.yjVf r  exjiucse  thi^reot  as  to  oonduction  and 
OODtact  of  wires,  but  not  as  to  intluction  :  induction  tiein; 
Incident  to  the  use  of  streets,  as  to  which  railway  has 
preferenop.  but  conduction  and  conflict  of  wires  beingdua 
to  fault  of  railway  company. 

Cumberland  Tel.  dE  Teieph.  Co.   v.   United  EJec.   Ry, 
Co.  (Teun.) tM 

Eogllsb  case  on  this  subject: 

National  Telephone  Co.  v.  Baker. 820.  note. 

Ib  sbaence  of  evidence  tbat  it  is  neoesEary  or  uauaJ  m 
oonatruction  of  single  trolley  line  to  suspend  guard  wire 
OTer  trolley  and  span  wires,  so  as  to  prevent  telpjn'aph 
■nd  telephone  wires  from  falling  apon  them,  omissioo  of 
•nob  guard  wires  is  not  negligence, 

Albany  ».  Water vliet.  &c.  R.  Co.  (N.  Y.) WT 


f««.  (Seo  "  Conititutio'id  Lnw."} 
Baaed  on  number  of  poles  and  length  of  wires  may  be 
required  of  telegraph  compeny  using  Btreeta.  Amount  of 
foe  diHoretionary,  and  courts  will  interfiTe  only  when  dia- 
•retion  a,buse<I.  One  dollar  per  annum  per  pole  and  (3.60 
per  mile  of  wire  not  unreosonuble. 

Allentown  T.  W.  U.  Tel.  Cu.(Pa.) 

Baaed  on  number  of  poles  and  miles  of  wire  is  valid  exerciM 
of  police  power,  and  not  repugnant  to  puat-roada  sot  of 
CongresB  or  Federal  Constitution. 

Philadelphia  V.  Post.  Tel.  Cable  Co.  (N.  Y.). 

Fixed  Bum  dmrged  by  municipal  corporstfoa  tor  priTlIega 
of  maintaining  appliances  in  streets,  la  Dot. 

8t  Louis  T.W.  U.Tel.  Co.  (U.  S.) 

t^on  Issue  as  to  reasonableness  of  municipal  license  (eo 
based  upon  number  uf  poles  maintained  in  stieeta  by  tel*- 
(nph  company,  theadditional  expense  incident  to  inoreaw 
of  responsibility  Imposed  upon  municipality  by  liaTing  its 
itraets  obstructed  by  poles  must  be  considered. 

Chemw  City  T.  W.  U.  Tel.  Co.  (Pa  ). 


OocapKtlon  tex  mny  be  ooUeeled  hj  ordUuur  nit  wUer* 
•fdioant^e  imposing  tftx  eo  provides. 

W«Mteni  Uaion  Td.  Co.  >.  Fremont  (N«h.)...   

JJmlOag  UabUitj-  •!  t«l«Ki«ph  eoaqMUilM  hf  «*Btrk«^ 

§»r  J»»ag—  emnacd  br  arrer.  dali^.  fce..  ■■  traaBmi^ 

Linbili^  may  oot  be  Iknited  bj  contract,  as  against  injaiT 
or  toM  iMulting  from  negligaaoe  of  the  ooiupa^.  A^ 
plieil  to  stipulation  limiting  time  to  preeent  clain^ 

Pacific  Poet.  Tel.  Co.  v.  UnUerwood  (Ne*.) 

Baoie.  applied  to  stipulntion  as  to  repetitie^ 

Brown  V.  Poet.  Tel.  Co.  (N.  C.) 

WertzT.  W.  U.  TeL  Co.  (Utmk) 

Conditions  limiting  liabilitj  as  to  unrepeated  ■•■acaa,  alaa 
in  case  of  delays  arising  from  unavoidable  iiilMiii[i)iii«  fa 

working  of  liiifs.  lu-ld  reaiioiiabtt  and  valid. 

Riley  v.W,  U.Tel.  Co.  (N.  Y.) 

Btipulation  aa  to  anrepeated  messages  binds  sender  aaif.  aet 
■ddreNtee. 

Tobin  v.W.  0.  Td.  Co.  (Pa.) 

nongh  company  may  Hmit  liability  l^  oontraoi  It  cannot 
require  uiakiiig  of  such  agreements  as  ooiiditton  precedent 
to  fulDIling  its  duty  aa  common  carrier  of  transmittiag 
meeiiage.s  o&ered.  Applied  to  "unrepealed  messages* 
and  "  sixty  days  "  clauses  of  binnki. 

Kirby  V.  W.  U.  Td.  Co.  (S.  D.) 

Bender  held  bound  by  oonditioM  m  Wank,  though  mesnaga 
written  on  plain  paper  and  aopied  u[ioa  blanli  at  his  r^ 
queet  by  operator. 

Qulf,  &o.  By.  Go.  t.  Smt  (Tex.) 


t^Mbtg  tl^«  to  present   clalnu 

MS  ke«oaBt  «f  delmj,  &e.  in  transmtseioa  iif  lolagiaMa 

8li{iulBtion  held  reasonable  and  valid. 

Xendall  v    W.  U.Tel.  Co.  (Mo.) T«,  1 

Lnterv.  W.  U.Tel.  Co.  (Tei.J tOI,! 

Montgomery  V.  W.  U.  Tel.  Co.  (KoJ. lU.  i 

Bmi«k  ¥wtmet  Boot  ft  Shoa  Ca  t.  V.  9.  VbL  (to. 
(Mo.) Mt^i 

HeU  unreasonable  and  void. 

PaciaaTiLCa.T.  Underwood  (Neb.) _ 
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rAaa. 

Statute  declaring  «aob  atipiilMioa  unrracooable  and  void, 
BOt  UBeonstitutJODal. 

Weatem  Union  Tel.  Co.  t.  Jobe  (Tax.) 1M 

Btlpulatisn  siifficientty  complied  with   by  notice  which  ap- 
prisM  company  of  nature  ot  claim. 
^     Western  Union  Tel.  Co.  v.  Brown  (Tex.) S08,  not^ 

Commencement  of  action  within  time  limited  suflicJeDtlj' 
compliea  with  stipulation. 

Western  Union  Tel.  Co.  ».  Karr  (Tex.) 811.  boU. 


Error  to  instruct  jury  that  time  does  not  begin  to  nm 
against  addressee  uatil  ha  learned  measag?  had  been  pre- 
sented for  tranamiasion. 

Western  Union  Tel.  Co.  ».  Phillips  (Tei.) 800 


Stipulation  does  not  apply  where  amount  or  fact  of  loaa  not 
aacertaioable  until  after  expiration  of  time. 

Herron  v.  W.  U.Tel.  Co. (Iowa) Wl 

Stipulation  waived  where  oral  claim  presented  an  offer  of 
Bettlemejit  made  by  company  within  time  limited. 

Western  Union  Tel.  Co.  v.  Stratemeier  (Ind.) 7W,  aot>> 

Does  not  nffeut  action  against  company  for  damages  for  dis- 
closure of  contents  of  telegram,  disclosure  having  been 
fraudulently  concealed  until  after  time  expired. 

Gulf.  &o.  Ry.  Co.  T.  Todd(Tei.) BOT,  Mtfc 

Condition  does  not  apply  in  action  for  statutory  penalty, 
but  does  as  to  claims  for  special  damages.  It  operates 
againat  nddreseee  as  well  as  sender,  if  message  related  to 
business  of  both  parties,  and  waa  in  reply  to  one  from 
addretisee. 

Western  Union  Tel.  Co.  t.  James 700^  aoliL 

■Mnd»niUB. 

Proper  remedy  to  compel  obedience  to  muDiGipalordsr,  mad* 
in  exercise  of  police  powers. 

Honongabela  t.  Honon.  Eleo.  Lt.  Co.  (Pa.) ■ 

Granted  to  compel  electric  railway  company  to  place  guard 
wires  to  prevent  interference  with  telephone  system. 

State,  ez  rel.  Wisconsin  Telepb.  Co.  ▼.  Janeerille  Bt> 
Ey.  Co.(Wl»0 m 


it«r  »ad  ■•FTftBt.    (Sm  "  AdmUxUmi,  dte.,  of  Ag^nti.t 
Electric  power  company  held  liable  for  acts  Of  itiMrra 


in  cuTwjiag  mm-j  and  oooTeiting  wim,  which  thej'  w«n 
ordered  to  cut  from  fiitunft. 

EUctric  Powv  Co.  ▼.  Uet.  Tel^ih.  *  TeL  Co.  (N.  T^        MS 


Heutnl  distrea*  «]oae  h^  to  wkmnt  noorerj.  (At  wait  of 
Mnder.) 

WesteTD  ITnionTaLCo.  v.  B«riager  (Tex.) BM,  not*. 

Westeiu  Union  TeL  Co.  t.  Cuter  <Tex.) 80*,  niit«. 

Western  Union  Tel.  Co.  v.  Stevens  (Tex.) tOB,  not*. 

(4t  mit  of  addreeoee.) 

Weetem  Union  Tel.  Co.  ».  Carter  (Tei.) 806.  not*. 

WcBtern  UaioQ  Tel.  Co.  t.  Cline(Ind.) 7S1,  note. 

Western  Union  TeL  Ca  t.  ErwinfTex.) 807,  not*. 

Western  Union  Tel.  Co.  v.  EvanafTex.) 806,  not*. 

WcBtern  Union  TeL  Co.  t.  Evans  (Tex.) Sll.not*. 

Western  Union  TeL  Co.  v.  Jobe  (Tex.) TM 

Weatern  Union  TeL  Co.  t.  Neel  CTez.) 811,  not*. 

Western  Union  Tel.  Co.  t.  Finer  (Tex.)..» 806,  not*. 

Western  Union  Tel.  Co.  t.  Ward  (Tex.) 807,  note. 

Western  Union  Tel.  Co.  t.  Zane  (Tex.) 813,  not*. 

Woiuackv.  W.  U.  Tel.  Co.  (Tex.) 810,  not*. 

Alone  will  not  warrant  moorttj. 
(At  suit  of  Bender. ) 

Newman  T.  W.  U.  Tal.  Co.  (Ho.) TU,  not*. 

(Atmit  of  addressee.) 

International  Ooean  Tel.  Cn.  v.  Saunders  (FU.) 874 

Keeter  T.  W.  U.  TeL  Co.  \V  S-). 8M 

Summerfleld  T.  W.  U.  Tel.  .u.  (Wis.) 8a 

Will  warrant  noar&ej,  without  other  pecuniarr  loa  than 
ooet  of  tranamisBion. 

Western  Union  Tel.  Co.  v.  NewfaouM  (Ind.) m,  nota 

Ob«tnk 

OenndlT.W.  U.  Td.  Co.  (Mo.) 748 

International  Ocean  Td.  Co.  t.  Saunders  (Fta.) 874 

Ik  Tlrginia  allowable  only  where  result  of  and  otMUWoted 
irilh  phywcal  injury. 

Tyler  v.W.  U.Tel.  Co.  (U.S.) 8» 

Not  ba.sis  Tor  recovery  of  special  damages  where  plaintiff 
suffered  nothing  but  luspenBe  of  mind  by  delay  of  tel*- 
gram  from  considtjiig  physician,  who  in  fact  oonld  not 
obey  the  3iHiMn««is. 

Western  Wnion  TeL  Co.  v.  Parks  (Tei.) Mfl,  Botft 
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rtam. 
Proper  elemait  of  dtunagM  to  Mnder,  tmt  not  hfa  diatrcM 
vising  from  sjtsxpAitij  with  aoirow  of  others. 

Western  Union  Tel.  Co.  t.  Stntemefer  (Ind.)....        780,  note. 

Hot  proper  element,  where  oompanj  not  reaaoDAblf  pc^ 
Kuned  to  hsve  oontemplAted  such  result. 

DnirdT.  W.U.Tel.  Co.  (Tei.) 810,  Doto. 

Ibt  proper  element  at  suit  of  addressee. 

ChBpmMtT.  W.  U.  Tel.  Co.  (Oa.) 686 

G»h»nT.  W.U.Tel.  Co.  (U.S.) m 

Western  Union  Tel.  Co.  T.  Wood  fU.  ft) 188 

Though  addreeeee  cannot  recover  in  absence  of  contraetnal 
relation,  such  relation  exists  where  meeaage  is  is  reply  to 
one  of  inqniry. 

Weetera  Union  Telegraph  Co.  ▼.  Cunninnham  (Ala.)         ff8 

Jvxj  can  estimate  damages  for,  from  their  own  knowUds* 
•od  experience,  without  eridenoe. 

WesUm  Union  TsL  Co.  t.  UoLeod  (Tex.) til.  Ml*. 

MImmsstt*"  talapvpb  atotnt*. 

Dose  not  admit  recovefr  of  damage*  for  mental   illiiliwi 

Oahan  T.  W.  U.  Tel.  Co.  (U.  8.). ■§ 

■laaUalppl  taI«Kr«ph  siMtata. 

Penalty  may  b«  recovered  in  every  cue  where  than  b  obli- 
gation and  default. 

Western  Union  Tel.  Co.  v.  Jonee  (Hln.) Ta8 

Satisfied  bf  subetantial  aoouraqy. 

WeeUm  Union  Tel.  Co.  V.  Clarke  (Mies.) m 

Company  held  liable  for  long  delay  ot  telegram  presented 
on  Sunday. 

Western  Union  Tel.  Co.  v.  Hcl^nrin  (Hiaa.) T48,  aaltk 

UlaaoTl  t«l«(Ta,plt  atatnto. 

Apidiee  only  to  transmission,  not  to  deliveiT. 

Connelly.  W.U.Tel.  Co.  (Mo.) Ttt 

Dudley  v.W.  U.  Tel.  Co.  (Mo.) TCI,  Mia. 

Attaches  though  fnilure  not  due  to  partiality  or  bad  t^th. 

Wood    .  w.  u  Tel.  Co.  (Mo.) T«%  aala. 

Statute  making  it  chp  duty  of  telegraph  agents  to  notU^ 
Mttdera  of  messaice^  if  line  not  in  working  order  doea  not 
■fiply  if  such  fact  unknown  to  agent. 

Smith*.  W-  U  TeI.Oa.  (Ho.) nt,Ml» 


^  PAOK. 

F&ilor*  to  ocMoplr  with  sixty  dayi'  oUuae  la  ftAtnutiv* 
defense  in  aetioB  for  penaltj'. 

Kendall  V.  W.  U.  Tel.  Co.  (Mo.) WI 

DoM  not  violate  interstate  commeroe  provisions  of  Fedentl 
Constitution. 

ConneU  V.  W.  U.  Td.  Co.  (Mo.) 743 

Mnaicip^  eiwtral   af  •Icetrieal   ttppU»i>eas  In  UcbwMra. 

(See  NoTK.  p.  121.) 

Theauthoriiation  and  supervisioD  of  electrical  appliances  in 
streets  ore  maiCen  for  municipal  regulation. 

Allentown  V.  W.  U.  Tel.  Co.  (Pa  ) «> 

Consolidated  Elec.  Lt.  Co.  v.  Peoples'  ElecXt.  &  Gas 

Co.  (Ala.) ESO 

To  Tegjxlate  or  reatraiu  use  of  electricity  aa  motive  power 
within  cormrate  limits  is  within  inherent  police  power. 
Stat«,  ez  rel.  Wisconsin  Telepb.  Co.  v.  JaueBville  St. 

By.  Co.  (Wis.) tn 

Hay  aanotjon  use  of  str«et«  for  telephone  purposes  in  reason- 
able manner  and  to  reasonable  extent. 

Henhfiehl  t.  Bocky  Mt.  Bell  Telepb.  Co.  (Mont.) IS 

To  oompel  removal  of  electric  light  poles  to  conform  to 
changed  curb-lines  b  within  police  power,  and  courts  will 
not  review  municipal  action  in  absence  of  fraud,  oorrui^ 
tion  or  oppression. 

Monongahela  v.  HoDon.  Eleo.  Lt.  Co.  (Fa.) IS 

Hunlcipal  permission  to  Biaint«nanoe  of  electric  street  rail- 
way in  highway  must  be  given  with  reasonable  discretion 
and  so  as  to  preserve  the  abuttoia'  easement. 

Block  V.  SaltlAke  aty  Rapid  Trans.  Co.  (Utah.) IM 

Anthoritiea  must  exeroiae  control  with  care,  and  if  permit 
■ion  to  extend  trolley-line  over  bridge  be  granted  without 
inquiry  as  to  strength  of  bridge  to  carry  electric  cars, 
courts  will  interfere  by  oertiorari. 

State,  Lewis  Pros.  v.  Freeholders  (N.  J.) M 

Hnnioipal  resolution,  granting  permi^on  for  one  elecferio 
light  company  to  use  poles  of  another  in  Streets,  void  un- 
less att*ndeii  with  [,i,,|,li-  MiiiiLn'iijus  for  protodiou  of 
ewners  of  poles,  ut  ciiiiiluyeaof  butli  conijMiiiies,  uudottba 
jniblic. 

Citizens'  Eleo.  Lt.  *  Power  Co.  v.  Sands  (Ulcb.) S9 

Antht>rity  to  permit  use  of  strei'tabf  "horae  and  9t«am  ntt- 
roads."  include';  electric  railways. 

lhi.kii^r  V.  lUn  (U.S.) 9i 
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Authority  to  permit  uae  of  o(h«r  ttiui  uiimal  powar  ftr 
Mrapt  rkilHkj  inoludea  Authority  to  permit  overheMl  ale^ 
trie  trolley  upttem. 

Km>wv.  Phil».  Traction  Co.  (P«.) 1 

flhanot  autborie«  use  of  oTerhead  trolley  Bfst«m  by  street 
r^lMuy  company,  limiWd  by  cliarter  to  use  of  borM 
pow^r- 

thiiiiMT. 'r»renty-SeoondSt,.&o,  By.  Co.  (P».> 4 

Unilcr  8t«tut*  authorisiDg  use  of  electric  motors  for  street 
oar^.  iiiiiniuipul  aulhoritieii  eanoot  permit  poles  and  wires 
!■  Btn-ets. 

tjlat*.  Green,  Proi.  t.  Trenton  (K.J.) i 

State,  Hslwy,  Pros,  ».  Newark  (N.J.) * 

Kesolution  at  ooHaty  board  authoriiing  street  railway  com- 
pany lo  UM  "any  mecbanical  power  e;[cept  steam"  does 
■ot  warrant  use  of  trolley  system,  the  company  beiug  for* 
Udden  by  law  to  uae  same. 

State,  Uwi£,  Pros,  t.  rreeholders  (N.  J.) 4 

Municipal  (ranchiM  grantinK  exclusive  use  of  streeti  for 
terms  of  years  for  niaintenanoe  of  gas  pipes,  althougk 
providing  for  Adoption  of  other  means  of  lii^hting,  not 
•ufficient  te  authorize  erection  of  electric  light  appliances 

Newport  t.  Newport  Ugbt  Co.  (Ey.) HI,  M*i 

Hwiioipal  oorporatMMi  given  by  charter  OMitroI  of  ha 
atreet«  with  general  control  over  sleotric  polee  in  street* 
■My  permit  electric  light  polee  to  be  erected  by  iodivid- 
■als,  tlioiigh  general  electric  light  statute  mentiona  cor- 
porations only, 

Citia«Ds- EUe.  Lt.  *  Power  O*.  *.  Sands  (Hiofa.) I 

Hunicipftlity  baring  power  to  impoee  conditions  upon  elec- 
tric street  railway  may  ohangw  conditioBS  from  thoee  first 

Hudson  River  Telepta.  O*.  w.  WaterrlietT.  AB.  R.  Co, 

IN.T.) n 

Bight  to  permit  ua*  «f  streets  by  improved  cars,  drives  at 
greater  Hpeed  by  new  motor  (e,  g.  electric)  is  within  police 
power  of  nmnicipal  corporation. 

Canal.  Ao.  R.  Co.   v.  Creaceal  City  S.  Co.  et  aL 

(La.) I 

Ordinance  lawfully  enacted,  ded^nating  certain  streeW 
for  use  by  street  railway  company,  provided  that  oaa 
•(  owupany's  tracks  might  b«  subeequently  granted  to 


others.  Held,  Ui&t  sacfa  penniasioB  might  be  gnated  tot 
•leotric  nilway,  thongh  rooh  motiv*  power  nnknowB 
wbea  ordinance  enacted. 

North  Baltimore  Paas.  Rj.  O*.  t.  No.  At.  R^.  Co. 
<Md.) 

Vniucipal  oorporation  hariog  oontrmcted  irith  electrio 
light  oompuif  fM-  lighting  ite  streets,  and  company  in 
reliance  thereon  having  expended  money  and  placed  its 
Una  with  municipal  oonaent  and  direction,  cannot  infringa 
the  OMnpany's  rights  or  permit  another  companj'  to  in- 
fringe  them. 

Batland  Elec.  U.  G«.  t.  Marble  (Mj  Eleo.  Lt.  Co. 
(Vt.) 

Konldpal  mOiorltlee  having  granted  permission  to  comp^iny 
and  its  assigns  to  mairitnin  poles  and  wires  in  streets 
restrained  by  injunction  from  uutting  wire  of  licensee  of 
said  oompanj. 

Newman  T.  Avondale  (Ohio) 


i  eC  municipal  autboritiee  of  Newark  to  electrio 
street  railway  to  plaoe  poles  and  wires  in  streets,  being 
a  street  regulation,  must  be  given  by  ordinance,  not  by 

IMOlutKMl. 

SUta,  HalMy  Pros.  t.  Newark  (N.  J.). 

O^  of  New  Oriaan*  autharizad  by  statute  to  permit  ona 
street  railway  to  use  tracks  a<  another,  using  diSerank 

Canal,  fto.  R.  C».  t.    Crescent  City  R.  Co.  at  O. 

ff*). 

■Mvte  requiring  that  all  ordinances  authoriiing  erection 
of  electric  light  plants  shall  be  submitted  to  popular  vote 
aK>liea  to  ordinance  granting  franchise  to  maintain  polea 
and  wires  in  straeta. 

Eaokuk  T.  Ft.  Wayne  Electric  Lt.  Oe.  (Iowa). . .       BSt,  i 

ttatuta  forbidding  araotioa  of  electrio  light  wirea  in  streeta 
without    mnuioipal    consent,  not   evaded   by  ^eciBed 
<  devioes. 

/Attoraey-Oeneral,  ax  rei.,  *c  t.  Walworth,  dee.,  Co. 
J,..  *-■' 

'    \      DaoUon under  Tenutnt  statute, oonfeiring  certain  powe* 
^'  upcm  saleotmen  of  towns,  with  referenoa  ta  maintananca 

of  telegraph  lines  in  streets. 

Bugg  V.  C<Hn.  tin.  Tal.  Co.  (Tt.) 

TOL.  IV — 57. 


Hopetition  «f  tsleprKM.    (Sea  "  Limiting  LiabUHi/,'^ 

Ral«a  Ksd  regulatiaDa.   (S^e  "  Limiting  Ltabilitj/.'^ 

Eegulation  printed  on  blank  requiring  sender  to  prenent 
message  ttt  a  transmitting  office  and  providing  that  if  sent 
1^  oompacy's  messenger  be  acts  aa  ageot  o(  aendar,  held 
reasonable. 

Stamey  V.  W.  U.Tel.  Co.  (Oa.X •» 

Telegraph  compnny  has  right  to  adopt  reasonable  ofiios 
hours,  and  when  it  hae  adopted  stich  hours  to  knuwlpdg« 
of  sender  of  message,  is  not  liable  for  failure  to  deliver 
after  such  hours. 

Western  Union  Tel.  Co.  t.  Wingate  <Tei.) 818,  not*. 

OompAny  cMinot  excuse  itself  bj  fact  that  message  sent 
Kfter  expiration  of  time  for  freedetiveryat  terminal  office, 
rule  fixing  suoh  limit  being  unknown  to  lender  and 
addressee. 

Bierhaus  T.  W.  C  Tel.  Co.  (Ind.) IDS 

8««th  Dakoto  t«lecr»ph  atatat*. 

Uakea  telegraph  company  common  carriar, 

Kirby  V.  W.U.Tel  Co.  (8.  D.) TH 


4tetat«S  and  ordlnanoaa  «otiatrii«d. 

"Telegraph  "  in  statute  includes  "  telephone.* 

Central  Fa.  Teleph.  Ac.  Co.  t.  Wilkeabarre,  IM.  Sf. 
Co.  (Pa.). 

Statute  authorizing  board  of  nipervLwrs  to  permit  erectloit 
of  telegiaph  linen  in  highway,  confers  no  power  to  permit 
removal  of  treea  or  limbs  upon  margin  of  highway. 

ClayT.  Postal  Tel,  Cable  Co,  (Miss.) 

Statute  authorising  telegraph  companies  to  maintain  Ilnea 
**  along  and  parallel  to  "  railroads,  does  not  authorise  eoa- 
damnation  of  right  of  way  upon  that  of  railroad. 

Postal  Tel.  Cable  Co.  t.  Norfolk  &  Western  B.  <K 
(Va.) 


■  statute  imposing  penalty  (or  failure  to  transmit 
telegrams  does  not  include  failure  to  deliver  after  trans- 

Broota  T.  W.U.Tel.  Co.  (Ark.) 

Horth  Carolina  statute  directing  board  of  railroad  oomtnlo- 
■ionna  to  fix  rates  for  transmission  of  telegrams  confers  ■• 
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power  to  direct  the  opoBiiig  of  any  given  telegraph  offices 
ior  commercial  buainesB. 

State,  ex  rel.  R.  R.  CJommianoners  ▼.  W.  U.  TeL  Go. 
(N.  C.) 


•  • 


BDwers  of  commiflttoners  limited  to  fixing  of  rates. 

MayoT.  W.  U.  TeL  Ck>.  (N.  C.) 694^ 


**  Horse  and  steam  railroads  **  in  statate  authorising  mnni- 
cipal  authorities  to  permit  maintenance  in  highways,  in- 
cludes electric  railways. 

Buckner  ▼.  Hart  (U.  S.) St 

Statute  authorising  street  railroad  company  to  use  other 
than  animal  power  includes  use  of  overhead  troU^y  eleo- 
tric  qrstem. 

Beeves  T.  PbiUu  Tractimi  Go.  (P«u) M 

Statute  authorising  street  railway  company  to  use  any 
other  power  than  locomotive,  construed  to  authorise  use 
«f  electricity. 

Oillettv.  Chester,  ftc.  By.  Co.  (P«u) 

Statute  authorising  use  by  street  railway  company  of  **aay 
mechanical  or  other  power  '*  except  steam,  includes  elsiy 
tricity,  though  unknown  when  statute  enacted  ;  compaoj 
ftot  bound  to  continue  means  once  adopted. 

Hudson  Biver  Teleph.  Co.  v.  Watervliet  T.  ft  B.  B. 
Co.  (N.  Y.) 


authorising  street  railway  companies  to  use  ''such 
motive  *power  as  they  may  deem  expedient  and  proper," 
authorises  use  of  electric  trolley  system,  though  unknowa 
when  law  enacted. 

PatersonBy.  Co.  t.  Grundy  (N.J.) lit 

Statute  authorising  use  (with  municipal  consent)  of  electrio 
SMtors  for  street  cars  does  not  legalise  erection  of  poles 
and  wires  in  streets. 

State,  Green,  Pros.  v.  Trenton  (N.  J.) ti 

State.  Halsey,  Pros.  v.  Newark  (N.  J.) dl 

Statute  prescribing  conditions  precedent  to  construction  sf 
street  railway,  wbicli  specifies  that  it  shall  not  affect  pra- 
Tiously  acquired  rights,  does  not  apply  to  company  in- 
vested by  earlier  statute  with  discretion  to  change  motive 
power. 

Hudson  River  Teleph.  Co.  v.  Watervliet  T.  ft  B.  B. 
Co.  (N.  Y.) 

Orfinsnce  authorising  maintenance  of  alectiio  street  railway 


1^  Umor  oompui7,  oonfen  okma  uthori^  i^od  1mw«, 
thoagb  not  luuned- 

BMTMT.PhiU.  Tnotion  Co.  (Fft.) 

Ordinuioe  reqairiag  mainteiiaiice  of  guard  wire*  b^  aleatrM 
nulwsj  ocHnpony  "  wheueTer  it  ahall  be  necemarj  to  cro^ 
t«leidione  tinoB "  *|q>liea  to  exating  ma  w«U  ma  to  futur* 
oonditioiu. 

Btata,  «x  nJ.  Wiaoousm  Telepb.  Col  t.  JauMvill*  St. 
Hj.  Co.(Wa.) 

Ordiwuice  permittiDg  eleotric  abvet  Tftilw^j  oompaiiT  to  Uj 
tncks  and  to  OM  trmcka  of  other  oompwUM.  oonatroed. 

Eooh  T.  Nortb  Ave.  I^.  Co.  (Hd.) 

Orditunoa  dedgiuttfiig  street  for  street  raUwsj  apon  oondl* 
tioD  that  if  Bune  iboet  aabaaquentl}'  desigiiAted  for  anctfaar 
street  lailwaj  it  migbt  be  permitted  to  lue  iama  tracta* 
oonatrued  h  autborizliiK  Boob  permiaBion  for  eleotrio  nil- 
mji  tbongb  Buota  motive  powv  nnknown  when  atatut* 


North  Bait.  Pam.  Rj.  Co.  t.  No.  An.  Rj.  Co.  (Md.). .  1 

Haw  'York  Statute.  L.  ISm.  cb.  SU,  Beotion  12,  proriding  Uk 
appointment  of  oommiaBionerB  to  determine  as  to  manner, 
Ac,  in  which  intersecting  railroads  shall  orosa  each  othtr, 
^>pliee  to  croeaing  of  steam  railroad  by  eleatric  Bttaat 
lailway. 

Port  Biohmond,  Ac  Elea  B.  Co.  v.  SUten  bland.  Sea. 

By.  Co.  (N.  Y.) m 

nie  moment  one  leavee  aa  electric  oar  be  loaes  the  protectltm 
of  Hanaohuaetts  statute  giving  paBsengera  oertain  rigbti 
ttf  action  for  peTBonal  injury. 

Creamer  V.  Weet  End  St.  Ry.  Co.  (Uan.) 471 

"Oasor  other  lighfina  statute,  includes  aleotrlo  Hgbb 
ftanchlae  giving  exclusive  use  of  streets  to  company  fsr 
gas  pipes,  though  providing  for  adoption  of  other  means  of 
lighting,  does  not  authorize  erection  of  electric  light  appli- 
anoee. 

Newport  V.  Newport  Light  Co.  (Ky.) StM,  note. 

Under  New  Tork  Statute,  same  company  Bay  produce  both 
gas  and  eleotrio  light. 

FeofOe,  ex lel.  etc..  v.  Rioe(N.T.) 6BI.B*tik 


e  requiring  all  ordmances  anUtorising  erection  of  eleo- 
trie  light  plants  to  be  submitted  to  popular  vote,  applies  to 
•rdinanoe  granting  ftanoblBe  to  maintain  eleotrio  Hgb% 
polM  and  wires  in  streets. 

KMAukv.FkWayneEiM.Lt.  Go.  Owwa.) tU, 
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StetiiiM  sM  Ibrftb  la  fbll  «r  la  part  «r  flUad. 

UmUtd  States. 

Act  of  July  84, 1806 MO,  619,  6S1,  64S 

Act  of  March  8,  1876,  as  amended  hj  Act  oi  Mardi  8, 
1887 

JiabamcL 

Telegraph  Act  of  lUroh  81, 1880 

B.  S.  1884,  sec.  8448 785 

'•      ••     feos.  5611-18 784 


Code,  seoB.  88-8 785 

Meohamc'a  lien  Act 661 

LtnMana, 

New  Orleans  Charter 18,81 

Acts  1886,  oh.  878,  seoa.  1, 8 401 

Laws  1878,  oh.  809 8 

Laws  1890,  oh,  870 6 

MamaehutUU. 

Pah.Sta.oh.  68,  see.  1.. 878 

"  •«        ••    18 878 

Telegraph  Statute 881 

Mtmlmippi. 

Code  of  1880,  sea  586,  as  amended  in  1888 .  ^ «••.  801 

Code  of  1898,  seo.  4880 741 

R.  S.  1888,  sea  8796 748 

Comp.  8t.  1891,  oh.  77,  seos.  89,  40 889 

**         '*      art.  8,  oh.  14,  seo.  68 888 

Charter  of  Newark,  P.  L.  1867,  pp.  188, 168 •••• .  41 

Charter  of  Paterson  By.  Co 188 

Subways  Act 187, 186 

Supp.  Rer.  p.  309 88,41,  180 

York, 

Acts  1808,  oh.  283 877 

General  Railroad  Law,  section  18 848 

Statutes  for  Taxation  of  Corporations 608  ei  sag. 

St.  Surfaoe  R.  Act,  Laws  1884,  oh.  868,  as  amended. . .  883 

Tel.  Sta*.,  Aote  1848,  Ob.  806 279 


INDEX.  907 

PAom. 

Telegnph  Bud  Telephone  SUtulec BS,H 

tlvania. 

P.  L.  147,  Act  of  Uaj  S,  1S76 M 

P.  L.  1879,  111 Sft3 

P.  L,  1888,311 M7.  288 

Street  Bailwaj  Act  of  Hay  It,  18S0 1S2,  100 

Teleenph  StAtaU  of  1SI4.  mh.  1676,  P.  L.  W MS 


Acta  1880,  oh.  «a.  Acts  18S7,  oh.  W.  Aoto  1B80,  oh.  40. .  SM 
Vermont. 

Telegraph  Applianoes  Statute,  R.  L.  se«tiom<  3938,  ft*.  1* 
Virginia. 

Code,  Bee.  192 SS2 

"       '■    713.745.1S82 817 

"       •■    13S7-3160 39S 

»       •■    13M 81S 

"       "    2000 Sll 

Witeoniin. 

Iawi  less,  ch.  171 tn 


Stipnlatioiu  lo  tale^rkpli  btaaka.  (8e«  "  Limiling  Uabititj/,' 
"  Limiting  rime.") 

8tr««t  na«.  (See  "  Abutting  Oumer*."  '■  Dutj/  to  Travtlen^ 
"  Bleetrie  Light;"  "  Bltctrie  Railicay;"  "  Bmine"!  Domain^ 
"  Injuries  from  Electrical  Appliance*:"  "  Interferente^'  "  Jfunt* 
tipai  Control^  "  Statute*  Conttrued;"  "  Td^phon*.'^ 

■ond&j  eontrftcta  fer  trAnamlBBlon  of  tsles^a.ma. 

Companj  helii  liable  for  both  statutory  penalty  and  apeotel 
damages,  whether  or  not  work  of  oecessitj.  where  measags 
received  on  Sunday  waa  intended  to  summon  an  attorney 
to  appear  in  court  Monduy  moming  and  was  not  deliverad 
until  Monday  evening. 

Western  Union  Tel.  Co.  t.  HcLaurin  (Hiae.) tU,  ■ 

IWIura  to  aend  telegram  on  Sunday  doea  not  subject  oom- 

psnj  to  statutory  penalty. 
Heesage  from  son   to   hia    mother,   announcing    axp«ot«d 

Kirival  of  friend,  is  not  a  work  ef  neceasity  or  charity. 

Weitem  Union  Tel.  Co.  v.  Hutchason  (Qa.) fM.a 

Flaading  held  demurrable,  for  not  showing  that  talegram 
nlat«d  to  work  of  necessity  or  charity. 

WiUinghamT.  W.  U.  T«L  Co.  ^Oft.) 106,  i 


AdTaatagft  of  foot  thkt  oontnct  m»de  on  Sundttj  o 
tekea  bj  answer,  not  by  demorrer. 

WMMmUiiMii  Tel.  Co.  r.  EUridge  (Ind.) 


1b  meUtm  for  sUtutorr  peiuJtr  for  failure  to  mod  n 
noeived  on  Sundfty.  pl&IntiS  need  not  avar  that  th*  Mnd* 
lag  of  the  nuiif  wu  a  work  of  neiMiity  or  ohaiitj. 
CocD|»nr  must  llliga  and  prove  facta  neooMatyto  utonaa 
ilaelf. 

Banatt  T.  W.  U.  lU.  Co.  (Mo.). TW 


SkMtttoB.    (8aa  "  CMMMuHoMJIaw.") 

Telegnpb  oonipuiy  having  aooept«d  prorUooa  of  postroadi 
act  of  Congreoa  ia  an  exeontlTe  inatnunent  of  the  natioaal 
gOTeniment.  and  theiefore  not  aubjeet  to  Steta  taxatfaa 
■pon  ite  frannhiae. 

San  Fmadaoo  T.  W.  U.  Tel.  Co.  (CU.) 

Ballroad  oompanj  c^Mnting  ttilniapL  Uaa  manif  ia  oo^ 
neotion  with  train  aerrlea  and  not  for  profit,  not  liable  for 
taxation  under  statute,  aa  "  telegraph  oompan;  ^wiatltic 

miles  of  wire." 

Adams  v.  Louisville,  N.  O.  *  Tax.  Bj.  Go.  (Him.)       •!•,  ■ 

Baotrio  light  ivpUanoea  held  peisoaal  pc^Mv^  for  puw 


ShelbTviUe  Wat«  Oo.  v.  People,  «z  nL  Craddiok  <IIL> 

Bectrio  light  company  held  to  be  manutaotariaig  corpora 
ton,  and  ao  exan^  onder  statute  for  taxation  a<  co«p<g»- 
ttona. 

People,  ex  nL  Braih,  *Cb  C*.  v.  Vaaiple(N.  T.) 


T«l«<iT>ph    ftad   *alag»»ph    aaMpaalsa.       (Bea 
Owncrt;"  "Admi»tioiu,  Ac   uf  Agmtt;"  lhirda»»f  Proof;' 

" Com*tUutionai  Law;'  "Damtagm;"  "  Dittg  tm  Otutomntn;' 
•'LimUing  LUMiitf;'  Umtih^g  Hhm;"  " Mmtal  Dittrti:* 


^MlaltitlM.) 

Tatofvmph  rfttaflb 

Caaea  undsr  North  Oarollna  atatnta  aafhorbfng  boarl  •( 
nilroad  oommiaaioBers  to  fix. 

SUte,  ex  raL  Ballroad  GoMuniasuHUfs  t.  W,  U.  lU. 

Ca.(N.  C.) 

Mayo  ▼.  W.  U.  Td.  €•.  (N.  a). BM,  a 
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Talapbon*  a.iirl  telephona  c 

Word  '■  telegraph  "  in  statute  includeR  "  te)ephon«  " 

Central  Pa,  Teleph.  &  Supply  Co.  t.  WUkeabarre,  t 
Ry.  Co.  {P«.) 


Hudson   River  Teleph.   Co.  t.  Watervliet  T.  A;  R.  & 
Co.  {N.  Y.) 

Company  bound  to  serve  the  public  impartiallj'  and  cannot 
■lake  valid  contract  for  diBcrimination. 

Delaware  A  Atl.  Tel.  St  Teleph.  Co.  t.  State,  ex  raL 
Poet.  Tel.  CableCo.  (U.  B.) 

Lines  constitute  Additional  burden  upon  fee  of  land  extend- 
ing to  center  of  '=trHCt. 

Blashlield  v.  Empire  SUte  Teleph.  dC  TeL  Go.  (N.  Y.). 

Un  of  atreeta  For  telephone  purposes  in  reatonitble  manner 

tad  to  resfionable  extent  with  municipat  conijent,  propel. 

Hershfleldv.  Rooky  Mt.  Bell  Teleph.  Co.  (Mont.) 

Hae  no  equity  in  strRet  in  preference  to  eleotrio  railway,  bf 
reason  of  prior  occupation. 

Hudson  River  Teleph.  Co.  v.  Watervliet  T.  &  B.  R. 
Co.  (N.  y.) 

Cent.  Pa.  Teleph.  ft  Supply  Co.  ».  Wilkesbarre,  to. 
Ry.  Co.  (Pa.) 

Wires  muflt  be  placed  at  such  height  as  not  to  interfere  with 
trolley  wirea  of  electric  railway. 

Cent.  Pa.  Teleph.  A  Supply  Co.  v.  Wilkaibarre.  Ao. 
Ry.  Co.  (Pa.) 

bijunotlon  at  suit  of,  to  reE<train  electric  railway  from  tnter- 
farence.  denied. 

Hudson  River  Teleph.  Co.   v.  Watervliet  T.  ft  B.  B. 
Co.  (N.Y.) 

Denied  as  to  conduction  and  Induction,  but  granted  an  to 
ftOtuat  contact  of  wires. 

Central  Pa.  Teleph.,  Ac,  Co  v.  Wilkesbarre,  ftc,  By. 
Co. 

IfandamuB  granted  at  suit  of,  to  cnmpel  electric  railwaj 
oomiiany  to  place  guard  wires  to  protect  from  interfer- 
ence, granted. 

State,  e.T  rel    Wisconsin  Teleph.  Co.  t.  JaneeviUe  St. 
By.  Co.  (Wia.) 
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Allowed  daiB«g«e  Against  electrio  itre^t  railway  coinpflnr 
for  exppDBe  of  prot«ctiDi;  STstom  aj^iOBt  conduction  and 
aonflict  of  wim,  but  refused  a«  to  induction. 

Cumberland  Tel.  *  Teleph.  Co.  y.  0nit«d   Eleo.    Ry. 
Co.  (Tenn.) W 

GunpAnj  having  bj  pennisdon  of  electric  lifcht  coTnpnnj 
strung  wire  upon  poles  of  Ifttter.  to  protect  the  publia 
from  injury  by  such  wire  wa«  its  continuing  duty,  (.'.oat- 
puiy  therefore  held  liftbl«  on  account  of  injuij  to  traveler 
by  shook. 

Ahem  t.  Oregon  Toleph.  Co.  (Or.) g4S 

Company  held  liable  for  injury  to  traveler  by  electric  shock 
cauaed  by  contact  with  wire  negligently  permitted  ta 
remain  haDKi»R  over  highway. 

Southwestern  Tel.  &  Teleph.  Co.  ▼.  Robinson  (U.  9.).  Mi 

Oompany  held  liable,  jointly  witb  railroad  company,  for 
injury  to  employe  of  latter,  swept  from  top  of  oftr  by  wire 
negligently  maintained  by  telephone  compaoy. 

SouthwestwaTel.  *  Teleph.  Co.  *.  Crank  (Tex.).  ...         m 

Tr«apKas. 

Telephone  company  held  not  liable  t«  abutting  owner,  (or 
cutting  limbs  from  trees  in  street,  made  ntowisarr  bj 
requirement  of  city  that  poles  and  wires  be  removed 
trom  street  to  sidewalk,  and  being  done  under  direction  of 
eity  officer. 

Southern  Bell  Teleph.  Co.  v.  GonaUntine(U.  S.) lit 

Telegraph  company  held  liable  to  abutting  omer  for  trees 
cut  by  its  employes,  it*  superintendent  being  negligent  la 
supervising  the  work. 

Clay  T.  Postal  Tel.  Cable  Co.  (Mm.) 2H.  n*t«. 

Street  railway  company  held  liable  to  triple  damages  in  trea- 
pBSi  for  cutting  shade  trees  of  abutting  owner. 

McCruden».  Rochester  Ry,  Co.  (N.  Y.) Mt,  aota. 

Steam  railroad  oompany  held  liable  in  trespass  for  cutting 
wires  of  electric  street  railway,  in  day  time  when  lino 
was  in  full  operation. 

Saginaw  Union  St.  By  t.  Michigan  Central  R.  OOk 
(Mich.) Mt 

Bemoval  by  electric  power  tympany  of  telephone  wires 
partly  from  its  own  fixtures  and  partly  from  those  of 
telephone  oompany.  held  to  be  trespass  and  the  carri'ing 
away  of  tke  wires  to  be  coDverRJoD,  lo  as  to  warrant 


recorerj  for  d»magM  not  exceedinic  value  of  wire  uid 
Injury  caused  by  cutting  from  plaintiff's  own  fixtures. 
Electric  Power  Co.  v.  Met.  Teleph.  A  Tel.  Co.  (N.  T,). 

Vlrfjiiik  toleKraph  atfttat*. 

Action  nveii  not  be  broufuht  tn  aame  of  oommoti wealth. 
Statute  not  repiigniint  to  interstate  commerce  provision! 
of  Federal  Coiu-titiition. 

Western  Union  Tel.  Co.  T.  Tylw  (T».) 

Does  not  admit  damnges  fi>r  mental  dUtrai  klone,  CAuned 
by  delav  in  trADsniiiMion  of  telegram. 

TyieiT.  W.  U.  Tel.  Co.  (U.  3.) 


Does  not  w&mnt  recoTery  at  (Um«gea  for  annW  angujA 
•tone  caused  by  delay  of  teleRwn. 

auuuwSeU  V.  W.  0.  Xd.  Ofc  (Wto.^ „.», 
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